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SUPEEME  COUET  EULE. 

Adopted  Dec,  IS,  1887,  to  take  effect  Jan,  S,  1888, 

In  all  criminal  cases  the  plaintiff  in  error  shall  prepare  and  serve 
upon  the  Attorney  General,  at  least  ten  days  before  the  case  is  called 
for  argument,  a  printed  or  written  statement  of  the  points  of  error  relied 
upon. 


MEMOEANDTIM. 

Mr.  Justice  Lyon  took  no  part  in  the  decision  of  any  of  the  cases  re- 
ported in  this  volume  in  which  the  opinions  were  filed  subsequent  to 
April  1,  1887. 

This  volume  contains  all  cases  finally  disposed  of  prior  to  June  1, 1887, 
and  not  previously  reported.  Its  appearance  has  been  delayed  by  the 
ill-health  of  the  reporter.  It  is  expected  that  volume  69  (containing 
cases  from  June  to  November,  1887)  will  be  issued  in  a  comparatively 
short  time,  and  will  soon  be  followed  by  volume  70. 

The  case  of  Poposkey  v,  Munkivitz  (page  322)  was  prepared  for  publica- 
tion by  James  Simmons,  Esquire,  of  the  Walworth  county  bar,  and  the 
cases  decided  April  12,  1887,  with  the  exception  of  Peitz  v.  The  State, 
were  also  in  large  measure  prepared  by  him.  A.  L.  Sanborn  and  Chas. 
N.  Brown,  Esquires,  of  the  Dane  county  bar,  have  also  each  assisted  in 
the  preparation  of  a  few  of  the  cases  reported  herein. 


ERRORS  NOTED  IN  PREVIOUS  VOLUMES. 

Vol.  67. 

Page  XXV,  and  p.  195,  line  4.    Read  Ladd  v.  Anderson,  58  W.  691. 

Page  xxviii.    Read  Scheiber  v.  Kaehler,  49  W.  291 434. 

Page  xxviii,  and  p.  627,  line— 4.    Read  State  v.  Farmer,  49  W.  459. 
Page  xxix.    Read  Steff en  v.  C.  &  N.  W.  R.  Ck>.  46  W.  259,  and  Stephen- 
con  V.  Wilson,  50  W.  95. 

Page  780.    Under  Session  Laws  read:  1871,  P.  & L.  oh.  45,  and  1871, 
P.  &  L.  ch.  45,  sec.  10. 
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of  sale. 
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Mwikwitz,  Poposkey  v 322 

Murphy  V.  Hall SOg 

Tax  sales:  Description  of  land:  Certainty:  Constitutional  law: 
Special  legislation. 

Muth  V.  Frost 4^6 

Court  and  jury :  Contributory  negligence. 

Jfew  Richmond  Lnimher  Company  v.  Rogers 608 

Taxation:  Renewal  of  warrant:  Levy. 

NichoOs  V.  The  State 416 

Cbdonal  Law  and  Practice.  (1)  Pleading:  Burglary  in  day 
time.  (2,  8)  Constructive  breaking.  (4)  Express  car:  "Rail- 
road Creight  car.*'  (5)  Proof  of  ownership.  (6)  Failure  of 
accused  to  be  sworn:  Comment  by  prosecutor:  Presumption. 

Niema/n,  Klix,  Administrator^  etc.  v 271 

NUand,  Coldough  v 309 
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other  tracts :  Vacating  sale.    (3)  Temporary  removaL 
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Partnership:  Evidence:  Attorney  and  client:  Admissions  and 
declarations. 

Poposkey  v,  Munkwitz iH 
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P(ypp  V.  Swanke  and  others S64, 
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itation  of  actions. 
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Root,  PhiUipa  v 128 
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Sehroth  v.  The  City  of  PresooU 678 
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Excessive  damages. 

Semple  v.  Whorton  and  others 6S6 

(1)  Tax  deed:  Defective  execution:  Redemption.  (2)  Deed: 
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to  bar  dower :  Liability  on  covenants.  (4-5)  Failure  of  title 
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(1)  Foreign  judgment:  Jurisdiction:  Personal  service  of  process 
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to  present  claims:  Abuse  of  discretion. 
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Smith  V.  Morgan  and  others S68 

Logs  and  timber:  Public  lands:  Wrongful  cutting:  Measure  of 
damages :  Joinder  of  parties. 

Smith  V.  The  Shell  Lake  Lumber  Company 89 

Logs  and  lumber :  Lien  for  labor :  Purchaser  without  notloe. 
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Smithy  The  State  ex  rel.y  v.  The  Boa/rd  of  Supervisors  and 

Town  Clerk  of  the  Tovm  of  Leon. 60i 

State  V.  Carpenter 165 

Navigable  river:  Obstruction:  InjuDction. 

State^  McFarlcmd  v J^OO 

State,  NichoUs  v 4,16 

State^  Peitz  v 638 

Statej  Sasse  v 6S0 

JState  ex  reL  Gihlin  v.  The  Supervisors  of  the  Tovm  of 
Union 168 

Highways:  Lands  entirely  surrounded :  Filing  order:  Payment 
of  advantages  assessed. 

State  ex  reL  Smith  v.  The  Board  of  Supervisors  and 

Town  Cle7*k  of  the  Town  of  Leon 602 

Ditches  and  drains:  Preservation  of  highways:  Appointment  of 
appraisers :  Claim  for  damages. 

Stais  ex  rd,  Terry  v.  Keaough^  Town  Treasurer^  etc, . . .  1S6 

Excise  laws:  Licenses  to  sell  intoxicating  liquors:  Towns  and 
villages:  Census. 

Stebhins  v.  Killeen 68i 

Appeal :  Evidence  to  sustain  verdict 

Stoel^  Executor,  etc.  v.  Flanders  and  wife 266 

Contract  to  maintain  parents:  Mortgage:  Satisfaction:  Condi- 
tion precedent. 

Strong^  Estate  of  Kelly  v 169 

Supervisors  and  Town  Clerk  of  the  Town  of  Leon^  The 

State  ex  reL  Smith  v 60S 

Supervisors  of  the  Town  of  Union^  The  State  ex  rd, 

Gihlin  V 168 

Sutton^  Chapman  v 667 

Swanke  and  others,  Popp  v 55^ 

Taylor  v.  De  Camp 16S 

Rock  county  municipal  court:  Jurisdiction  of  appeals:  Consti* 
tutional  law :  Forcible  entry  and  unlawful  detainer. 
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Terry ^  The  State  ex  ret.  v.  Keaough^  Town  Treasurer ^  etc.  IfB 

Town  of  SaukviUe  v.  The  T(yion  of  Grafton 192 

(1)  Appeal  to  S.  0. :  Exceptions  to  finding  of  facts.  (2)  Paapera : 
liQgal  settlement 

Treai  and  another  v.  JSiles. S44 

Contracts:  Partnership:  Statute  of  frauds. 

Untony  Supervisors  of  the  Town  of  The  State  ex  rd. 
Otblin  V 168 

Voels  V.  Bi^eitenfield /. . .  i9l 

Fences.  (1)  Rebuilding  partition  fence:  Service  of  notice  of 
appraisement  (2)  Certificate  of  fence  viewers  of  mcpenae. 
(8)  Penal  statute :  Strict  compliance. 

Walker,  BricMey  amd  another  v 669 

WaUcer  v.  Duncan 62^ 

(1)  Pleading:  Variance:  Waiver  of  t(wt  (2)  Logs  and  lumber: 
Evidence  of  quantity.  * 

Warren  and  others  v.  Putnam  and  another 481 

Logs  and  timber:  Damages  for  cutting:  Qood  faith:  Mistidce  of 
law. 

Washburn  v.  Doschand  another 436 

(1)  Pleading:  Counterclaim:  Defense.  (2)  Contracts:  Bestraint 
of  trade.    (8)  Statute  of  frauds; 

Washhumy  ly  guardian  ad  litemy  v.  The   Chicago  dk 

Northwestern  Railway  Company -^74 

Negligence:  Highways:  Pleading. 

Weed  and  another ,  CoUette  v 4^8 

Western  Assurance  Company j  Bonneville  v S98 

Weyer  v.    Chicago,    Wisconsin  &  Northern  Railroad 
Company 180 

Railroads:  Condbmnation  of  Land.  (1)  Damage  to  land  not 
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Probable  income.    (3)  Instructions  to  jury:  Immaterial  error. 
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WJi&reattv.  EUia 61 

(1,  2)  Judgment  by  default:  Conditional  order:  Stay  of  proceed- 
ings: Appeal  to  S.  C.  (3)  "  Recovery  of  money  only."  (4)  In- 
terest: Pleading.  (5)  Vacating  judgment:  Terms:  Discretion. 
(6)  Appealable  order. 

Whorton  and  others^  Semple  v 626 

WiUofSilvertJiorn S7S 

Wills:  Evidence.  (1,  8)  Testamentary  capacity:  Burden  of 
proof.  (2)  Trausactions  with  deceased:  Competency  of  devisee 
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WiUardv.  Bosshard 4^-^ 
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Judgment:  Correction  and  amendment:  lies  adjudicata:  Dis- 
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Garnishment.  (1)  Service  on  principal  defendant:  Jurisdiction. 
(2)  Service  on  one  partner  only.  (3)  Diligence  in  finding  de- 
fendant 

Witter,  Curranj  Administrator,  etc.  v ;     16 

Wold  V.  Ordway 176 

(1)  Justices'  courts:  Appeal:  New  judgment:  Interest  (2) 
Costs :  Reversal  of  judgment 
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Qatknby  and  another,  Eespondents,  vs.  Gates,  Appellant. 

Deoemher  f  i,  1886  —  January  11^  1887, 

Sale  of  chattels:  Contract  construed. 

The  contract  between  the  parties  herein,  made  by  numerous  letters,  is 
held  to  have  been  that  shingles  shipped  by  the  defendant  to  the 
plaintiffs  were  not  sold  to  the  latter  for  what  they  coold  "  afford  to 
pay,"  but  were  to  he  sold  by  them  and  the  net  proceeds  of  the  sales 
applied  in  payment  for  flour  sent  by  them  to  the  defendant 

APPEAL  from  the  Circuit  Court  for  Clark  County. 

The  facts  will  suflBciently  appear  from  the  opinion.  There 
was  a  verdict  for  the  plaintiffs  for  $151.06,  and  from  the 
judgment  entered  thereon  the  defendant  appealed. 

R.  J.  MacBride^  for  the  appellant. 

For  the  respondents  there  was  a  brief  by  Ring  <&  Y<m- 
mans,  and  oral  argument  by  Mr.  jRing, 

Orton,  J.  The  respondents  brought  this  suit  against  the 
appellant  to  recover  the  sum  of  $475,  the  sum  agreed  to  be 
paid  for  the  sale  and  delivery  of  100  barrels  of  flour.  The 
defendant  pleaded  payment  and  a  counterclaim  of  $355  as 
the  value  of  355,000  shingles  sold  and  delivered  to  the 
plaintiffs.  The  plaintiffs  in  their  complaint  admit  payment 
on  said  flour  of  $150,  and  that  the  defendant  "  is  entitled  to 
a  further  credit  thereon  of  $71,  for  and  account  of  three 
Vol.68  — 1 
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car-loads  of  shingles  voluntarily  shipped  by  the  defendant 
to  the  plaintiffs  in  October,  1883,  to  be  disposed  of  by  them, 
and  credited  to  him  at  twenty  cents  per  thousand,  or  such 
price  as  they  could  afford  to  allow  him,  which  plaintiffs 
aver  is  the  sum  of  twenty  cents  per  thousand." 

What  the  contract  between  the  parties  was  as  to  the 
shingles  was  educed  from  the  following  correspondence  be- 
tween them:  (1)  From  the  defendant  to  the  plaintiffs,  Sep- 
tember 20,  1883:  "lam  going  to  send  you  a  car-load  of 
shingles,  and  will  take  w^hatever  you  think  right,  and  will 
take  it  in  flour,  feed,  or  anything  else,  any  time  this  fall 
or  winter.  Would  like  to  send  you  two  or  three  car- 
loads, but  dare  not  be  so  bold,  and  will  only  send  one  car 
until  I  hear  from  you."  (2)  From  plaintiffs  to  defendant, 
September  22d:  "Tour  postal  of  yesterday  is  received. 
Send  the  car  of  shingles,  and  we  will  sell  them.  There 
seems  to  be  quite  a  demand  just  now.  We  will  try  and 
8eU  yours  all  the  time,  providing  the  condition  is  right." 
(3)  From  defendant  to  plaintiffs,  September  26th:  "I  have 
sent  you  one  car  of  No.  1  shingles.  Do  the  best  you  can. 
That  will  satisfy  me.  If  you  can't  afford  to  pay  a  dollar 
besides  the  freight,  less  will  do.  I  am  going  to  send  you 
another  car  soon."  (4)  From  the  same  to  the  same,  Sep- 
tember 27th :  "  I  send  you  two  cars  No.  1  shingles.  lOlJ 
thousand,  128,000-229,000,  which  I  hope  to  get  a  dollar  a 
thousand,  net;  but  do  the  best  you  can  and  I  will  be  satis- 
fied." (5)  From  the  same  to  the  same,  October  1st:  "I 
have  already  sent  you  three  car-loads  of  No.  1  shingles,  and 
perhaps  this  will  be  too  many,  but  do  the  best  you  can,  and 
if  you  say  so  I  will  ship  you  a  car  of  better  shingles.  I 
thought,  at  a  dollar  besides  the  freight,  those  No.  1  shin- 
gles would  sell  like  hot  cakes."  (6)  From  plaintiffs  to  de- 
fendant, October  1st:  "  We  did  not  intend  to  have  you  send 
more  than  one  car  of  No.  1  shingles,  but  wanted  a  car  of 
better  quality.    Wakefield  &  Trow  sell  at  Merrillan,  No.  1, 
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at  80  cents  or  85  cents,  and  freight  from  there,  is  only  $15 
per  car,  while  on  yours  it  is  $24:  per  car.  We  will  try  to 
have  the  other  yard  take  a  part  of  them,  but  if  it  does  it 
would  want  them  on  as  favorable  terms  as  shingles  can  be 
purchased  elsewhere."  (7)  From  defendant  to  plaintiffs, 
October  1st:  "Toura  of  October  1st  is  received.  I  don't 
want  you  to  pay  any  more  than  you  can  afford  to,  if  it 
ain't  but  twenty  cents  per  thousand  I  shall  not  blame  you. 
They  are  not  such  shingles,  however,  as  Wakefield  &  Trow 
sell  at  90  cents.  Such  shingles  as  he  sells  at  that  we  offer 
at  75  cents.  But  do  the  best  you  can,  and  I  will  not  ship 
you  any  more  until  you  order."  (8)  From  plaintiffs  to  de- 
fendant, October  7th :  After  unimportant  preliminaries,  and 
statiag  that  Trow's  shingles  are  as  good  as  his,  and  the 
freight  less,  they  say:  "  We  are  willing  to  do  what  we  can 
to  help  you  out  on  these  shingles,  but  it  looks  as  though  it 
will  take  at  legist  two  years  to  dispose  of  them  here.  After 
realizing  6\ir  freights^  we  will  credit  you  with  sales,  as  we 
have  not  money  enough  in  our  business  so  that  we  can  af- 
ford to  lock  up  so  much.  AVe  will  ship  you  fifty  barrels  of 
flour  as  soon  as  we  can  get  wheat  enoui^^i  to  make  them, 
but  very  little  is  coming  to  market  now/'  (9)  From  defend- 
ant to  plaintiffs,  October  10th:  •'Please  ship  us  50  barrels 
of  flour  as  soon  as  you  can ;  and  about  the  shingles,  do  the 
best  you  can  out  of  them  and  that  is  all  I  want.  I  will  not 
ask  you  for  any  money  out  of  ifiem^  and  don't*want  you  to 
pay  any  more  than  you  can  buy  the  same  kind  at,  and 
want  you  to  have  all  the  time  you  want  to  pay  for  them.'' 
(10)  From  same  to  the  same,  October  12th:  After  inform- 
ing the  plaintiffs  that  one  Lockway  had  repeatedly  wriitea 
and  telegraphed  to  him  that  he  would  send  him  the  money 
for  the  shingles  the  plaintiffs  had  in  their  hands,  he  says: 
"I  would  rather  you  would  take  care  of  the  shingles.  If 
there  is  so  much  money  there,  and  he  has  plenty  of  it,  let 
him  pay  it  to  you,  as  that  woidd pay  both  of  us  and  suit  me 


Digitized  by  VjOOQIC 


4  SUPREME  COURT  OF  WISCONSIN, 

Oaveney  and  another  vs.  Gates. 

better;  and  what  I  want  you  to  do  is  to  sell  the  shingles  if 
you  can,  and  let  me  lose  what  there  is  to  he  lost,  as  you  are 
not  in  any  way  to  blame  for  the  shipment.     I  do  not  kno\\' 
Mr.  Lockway,  and  I  would  not  think  of  taking  the  shingles 
out  of  your  hands  unless  you  wanted  me  to  and  he  paid  for 
the  same.    Any  disposition  yoxx  xndL^e  of  the  shingles  will 
be  satisfactory."    (11)  From  plaintiffs  to  defendant,  Octo- 
ber 15th:  After  saying  that  they  had  tried  to  sell  the  third 
car-load  of  shingles  to  one  Hotchkiss,  who  kept  another 
lumber  yard,  and  had  offered  a  car-load  to  Lockway  for  one 
dollar  per  thousand  and  freight,  they  say  further:  "We 
will  let  him  have,  say,  100,000  or  more  of  your  shingles  at, 
say,  $1  per  thousand  and  freight,  and  pay  you  all  he  pay s^ 
the  freight  to  apply  on  the  other  shingles.    .    .    .    Name  the 
price  and  freight,  and  we  will  deliver  the  shingles  to  him  on 
payment  of  the  money,  and-  remit  the  same  to  you.     If  he  is 
going  into  the  shingle  trade,  which  I  think  is  doubtful,  we 
would  rather  he  had  them  of  you  than  anywhere  else." 

These  are  all  the  letters  or  postal  cards  which  throw  any 
light  upon  the  contract.  The  proposition  of  the  defendant 
is  contained  in  the  first  letter.  He  wished  to  send  the 
plaintiffs  a  car-load  of  shingles,  and  take  in  exchange  for  it 
flour  or  feed,  etc.,  at  any  time  that  fall  or  winter.  The  sec- 
ond letter  is  an  acceptance  of  the  proposition :  "  Send  the 
car  of  shingles,  and  we  wiU  sell  ihem^'^  etc.  This  made  the 
first  contract  between  the  parties.  A  car-load  of  shingles 
was  to  be  sent  to  the  plaintiffs  to  sell  for  the  defendant,  and 
the  proceeds  to  be  applied  upon  flour  and  feed  which  the 
defendant  was  to  have  that  fall  or  winter  from  the  plaint- 
iffs. The  third  letter  shows  only  a  compliance  on  the  part 
of  the  defendant  of  this  contract:  "  I  have  sent  you  one  car 
No.  1  shingles.  Do  the  best  you  can.  That  will  satisfy  me. 
If  you  can't  afford  to  pay  a  dollar  besides  the  freight,  less 
will  do."  The  first  car-load  is  thus  disposed  of.  As  to  that 
there  can  be  no  doubt  that  the  plaintiffs  were  to  sell  the 
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shingles  for  what  they  could  reasonably  obtain.  This  letter 
contains  another  proposition :  "  I  am  going  to  send  you  an- 
other car  soon."  The  fourth  letter  is  a  notification  by  the 
defendant  to  the  plaintiflFs  that  he  had  sent  to  them  two 
more  car-loads  of  No.  1  shingles.  *'  I  send  you  two  cars  No. 
1  shingles,  229,000,  which  I  hope  to  get  a  dollar  a  thousand, 
net;  but  do  the  best  you  can  and  I  will  be  satisfied."  The 
fifth  letter  is  a  repetition  of  the  others,  and  a  summing  up 
of  the  shingles  sent.  "  I  have  already  sent  you  three  car- 
loads of  No.  1  shingles,  and  perhaps  this  will  be  too  many, 
but  do  the  best  you  can.  I  thought,  at  a  dollar  besides  the 
freight,  those  No.  1  shingles  would  sell  like  hot  cakes." 
This  is  another  proposition,  fulfilled  on  the  part  of  the  de- 
fendant before  its  acceptance  by  the  plaintiffs.  But  what 
is  this  proposition?  It  is  most  clearly  that  the  two  other 
car-loads  were  sent  by  the  defendant  to  the  plaintiffs,  to  be 
sold  by  them  for  what  they  could  reasonably  obtain,  and 
that  the  proceeds  should  be  applied  on  the  feed  or  flour 
that  the  defendant  was  to  have  from  the  plaintiffs  that  fall 
or  winter,  the  same  as  the  first.  No  other  terms  or  condi- 
tions are  expressed  or  contemplated.  In  the  sixth  letter  the 
plaintiffs  complain  that  the  defendant  had  sent  the  two 
other  car-loads,  and  expressed  doubt  about  their  ability  to 
sell  them  at  a  dollar  per  thousand.  ''  We  did  not  intend  to 
have  you  send  more  than  one  car  of  No.  1  shingles."  In 
the  seventh  letter  the  defendant  attempts  to  alhiy  the 
anxiety  or  fear  of  the  plaintiffs,  in  respect  to  the  price  for 
which  they  might  be  able  to  sell  the  shingles,  and  he  says: 
"I  don't  want  you  to  pay  more  than  you  can  afford  to,  if  it 
ain't  but  twenty  cents  per  thousand  I  shall  not  blame 
you.  .  .  .  Do  the  best  you  can,  and  I  will  not  ship  any 
more  until  you  ortler." 

Thus  far  there  has  been  no  acceptance  by  the  plaintiffs 
of  the  proposition  of  the  defendant,  or  its  terms,  that  he  had 
sent  them  two  more  car-loads  of  shingles  to  he  sold  by  them 
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for  what  they  could  reasonably  obtain,  to  be  applied  upon 
flour  or  feed  that  he  might  have  of  them  during  the  fall  or 
winter.    Besides  the  acceptance  of  the  proposition  reason- 
ably implied  by  the  delivery  of  100  barrels  of  flour  of  value 
supposed  to   be  nearly  equivalent  to  the  proceeds  of  the 
three  car-loads  of  shingles  sold  and  to  be  sold  by  them, 
the  plaintiffs  made  their  formal  acceptance  by  letter  of  the 
terms  of  the  proposition :  (8)  From  the  plaintiffs  to  the  de- 
fendant, October  7th,  1883:  After  speaking  of  the  unfavor- 
able chances  of  making  sales  of  the  shingles  at  the  price 
supposed  to  be  reasonable  by  the  defendant,  the  plaintiffs 
say  in  this  letter:  "  We  are  willing  to  do  what  we  can  to 
help  you  out  on  these  shingles,  but  it  looks  to  us  as  though 
it  will  take  at  least  two  years  to  dispose  of  them  here.    After 
realizing  our  freights^  we  will  credit  you  with  sales,  as  we 
have  not  money  enough  in  our  business  so  that  we  can  af- 
ford to  lock  up  so  much."    The  ninth  and  tenth  letters 
from  the  defendant  to  the  plaintiffs  of  the  10th  and  12th 
of  October  make    no  change  in  the  above  terms.    The 
.  first  asks  for  fifty  barrels  of  flour,  and  says:  "  About  the 
shingles,  do  the  best  you  can  out  of.  them  and  that  is  all  I 
want.     I  will  not  ask  you  for  any  monej*^  out  of  them,  and 
don't  want  you  to  pay  any  more  than  you  can  buy  the 
same  kind  at,  and  want  you  to  have  all  the  time  you  want 
to  pay  for  them."    The  second  speaks  of  Lockway  wishing 
to  purchase  some  of  these  shingles  directly  from  him,  and 
of  his  refusal,  and  of  his  referring  him  to  the  plaintiffs  for 
that  purpose,  and  says:  ''I  trust,  and  I  would  rather  you 
would  take  care  of  the  shingles.    .    .    .    Let  him  [Lock- 
way]  pay  it  to  you,  as  that  would  pay  both  of  us  and  suit  me 
better ;  and  what  I  want  you  to  do  is  to  sell  the  shingles  if 
you  can,  and  let  me  lose  what  there  is  to  be  lost,  as  you  are 
not  in  any  way  to  blame  for  the  shipment.    .    .    .    Any 
disposition  you  make  of  the  shingles  will  be  satisfactory." 
The  eleventh  letter  and  the  last  one  having  any  bearing 
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upon  the  terms  of  the  contract,  is  from  the  plaintiffs  to  the 
defendant,  dated  October  15th.  In  this  letter  the  plaintiflfs 
speak  of  their  efforts  to  sell  Lock  way  a  large  bill  of  the 
shingles  for  one  dollar  per  thousand  and  freight,  and  ask 
the  defendant  to  refer  him  to  them;  and  they  close  by  say- 
ing: **I  think  we  understand  each  other  perfectly." 

We  cannot  but  think  that  the  true  and  fair  construction  of 
the  language  of  these  mutual  letters,  from  which  the  terms 
of  the  contract  between  the  parties  are  to  be  derived,  is 
that  the  defendant  sent  the  shingles  to  the  plaintiffs  to  seU 
at  the  best  price  they  could  reasonably  obtain,  and  account 
for  the  proceeds,  deducting  the  freight  and  expenses  of 
selling,  and  apply  them  in  payment  for  any  flour  or  feed 
which  the  defendant  might  have  had  of  them.  The  defend- 
ant, under  this  contract,  obtained  from  the  plaintiffs '  100 
barrels  of  flour,  at  the  rate  of  $4.75  per  barrel,  and  the 
plaintiffs  have  had  of  the  defendant  355,000  of  No.  1 
shingles  to  sell  for  him,  and  which  they  have  sold  and  re- 
ceived the  purchase  price  thereof  in  money,  and  paid 
thereon  about  $72  freight,  to  be  deducted  therefrom. 

It  is  true  that  the  counterclaim  of  the  answer,  after  an 
allegation  of  payment,  goes  upon  a  quantum  meruit.  But 
this  is  not  inconsistent  with  the  contract;  for  the  best  and 
fairest  criterion  of  what  the  shingles  were  reasonably  worth 
and  of  their  market  value  is  what  the  plaintiffs  sold  them 
for  in  market,  so  far  as  they  are  concerned.  If  the  plaint- 
iffs had  sold  these  shingles  at  50  cents  per  thousand,  using 
reasonable  care  and  diligence,  and  could  not  have  gone  into 
the  market  and  purchased  shingles  of  the  same  quality  for 
less  than  one  dollar  per  thousand,  they  would  have  thought 
it  a  great  hardship,  under  this  contract,  to  be  compelled  to 
account  to  the  defendant  for  the  price  last  named.  And  so 
if  the  plaintiffs  had  watched  the  chances  of  the  market,  and 
found  some  person  who,  under  the  stress  of  circumstances, 
would  be  willing  to  sell  them  shingles  of  a  similar  quality 
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for  fifty  cents  per  thousand,  when  they  had  actually  sold 
these  shingles  at  a  dollar  per  thousand,  the  defendant,  if 
compelled  to  receive  for  them  the  price  at  which  under  sucli 
or  any  circumstances  the  plaintiffs  might  have  supplied 
themselves  with  such  shingles,  might  justly  complain.  In 
both  of  these  cases  these  shingles  would  be  submitted  to 
the  uncertain  and  contradictory  evidence  of  quality  and 
comparative  and  market  value,  which  would  very  likely 
work  injustice  to  one  or  the  other  of  the  parties.  But  it  is 
sufficient  that  there  is  nothing  in  the  contract  of  the  parties. 
as  determined  by  their  correspondence,  that  would  lead  t<:> 
any  such  unfair  presumption.  Every  circumstance  and  con- 
dition of  things  about  this  transaction  of  barter  or  exchange 
of  flour  for  shingles  repels  any  such  presumption.  The 
price  of  the  flour  was  fixed  and  undisputed,  and  bills  thereof 
rendered.  But  as  to  the  shingles,  no  price  was  fixed  or 
ever  claimed  by  the  parties,  and  the  shingles  were  consigned 
to  the  plaintiffs  at  their  place  and  market,  distant  from  that 
of  the  defendant  as  consignor;  and  about  the  market  value 
of  shingles  at  that  place  the  plaintiffs  may  be  presumed  to 
have  had  superior  knowledge,  and  would  have  had  the  bet- 
ter judgment,  and  yet  they  made  no  certain  offer  of  any 
price  they  were  willing  to  pay,  and  never  said  a  single  word 
about  market  value  or  the  price  at  which  they  could  have 
supplied  themselves  with  the  same  article.  On  the  other 
hand,  they  were  all  the  time  consistent  in  saying  to  the  de- 
fendant :  *'  Send  the  shingles  and  we  wiU  sell  them,^*  "  We 
will  try  and  sell  yours  all  the  time."  "After  realizing  our 
freights,  we  will  credit  you  with  sales,^^  etc.,  and  other  simi- 
lar statements.  This  made  a  certain  criterion  of  adjust- 
ment, and  one  perfectly  fair  and  equitable  to  both  parties. 
The  circumstances  confirm  what  would  appear  to  be  the 
clear  and  indisputable  terms  of  the  contract.  It  is  signifi- 
cant that  the  plaintiffs  allege  in  their  complaint  "  that  the 
defendant  voluntarily  shipped  to  them  the  shingles,  to  be 
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disposed  of  hy  them  and  credited  to  Kim  at  twenty  cents  per 
thousand." 

We  have  occupied  so  much  space,  and  perhaps  too  much 
and  unnecessarily,  in  order  to  ascertain  what  the  contract 
fcetween  the  parties  in  relation  to  the  shingles  really  was, 
as  that  is  the  only  question  in  the  case.  The  learned  judge 
before  whom  the  case  was  tried,  instructed  the  jury  as  fol- 
lows: "There  is  no  dispute  what  they  agreed  to.  The 
agreement  was  that  the  plaintiffs  should  allow  the  defend- 
ant for  the  shingles  what  they  thought  they  could  aflPord  to." 
"They  are  to  pay  what  they  can  afford  to  pay,  or,  which 
amounts  to  the  same  thing,  whatever  they  could  get  the 
same  class  of  shingles  for  elsewhere  and  get  them  delivered 
at  Independence."  "  I  think  that  is  the  only  question  for 
you  to  determine, —  is  what  they  could  have  supplied  them- 
selves with  the  same  grade  of  shingles  for  from  other 
places."  The  learned  judge,  probably  from  memory,  slightly 
misquotes  an  expression  in  one  of  the  defendant's  letters  in 
support  of  the  above  instructions.  There  is  language  some- 
thing similar  in  one  of  his  letters,  but  following  the  lan- 
guage, "and  about  the  shingles,  do  the  best  you  can  out  of 
them  and  that  is  all  I  want,"  and  that  letter  is  an  answer  to 
one  from  the  plaintiffs  saying  that  "  after  realizing  our 
freights  we  will  credit  you  with  sales."  The  plaintiffs  never 
assented  to  any  other  terms  than  to  account  for  sales  of  the 
shingles.  Any  expressions  in  the  defendant's  letters  which 
have  been  made  the  subject  of  argument  as'showing  the 
consignment  or  delivery  of  the  shingles  on  any  other  terms, 
are  easily  explained  by  the  fact  that  the  plaintiffs  were  all 
the  time  troubled  about  what  they  could  get  for  the 
shingles,  and  complained  of  the  lowness  of  the  market  for 
such  shingles,  evidently  in  order  to  satisfy  the  defendant  if 
they  should  be  compelled  to  sell  the  shingles  for  less  than 
one  dollar  a  thousand  and  freight,  the  price  which  the 
defendant  was  insisting  they  ought  to  bring;  and  the  defend- 
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ant  repeated,  "  do  the  best  you  can."  **  I  don't  want  any 
more ;"  and  claimed  that  the  shingles  which  were  selling  for 
less  than  one  dollar  per  thousand  were  of  inferior  quality 
to  his,  and  that  he  did  not  want  any  more  than  shingles  of 
the  same  quality  as  his  shingles  could  be  purchased  for  in 
that  market,  and  that  price  he  encouraged  the  plaintiffs  to 
think  they  would  be  able  to  obtain  in  proper  time,  and  he 
was  willing  that  they  should  have  all  the  time  they  wanted 
to  sell  them  in,  even  two  years. 

One  Lockvvay,  a  witness  for  the  defendant,  was  asked: 
"  Do  you  know  what  Gaveney  c&  Comstock  sold  these  par- 
ticular shingles  for  at  Independence  that  year?"  (two  or 
three  years  before.)    This  question  was  objected  to  by  the 
plaintiflfs'  counsel,  and  the  objection  sustained.    One  of  the 
plaintiffs,  Comstock,  on  cross-examination  as  a  witness,  was 
asked  by  the  defendant's  counsel:     "What  did  you  sell 
these  No.  1  shingles  for  in  the  month  of  October,  1883, — 
how  much  a  thousand?"     The  objection  of  the  plaintiflFs' 
counsel  to  this  question  was  sustained.     "  Did  you  sell  these 
same  No.  1  shingles  in  Trempealeau  county,  Independence, 
for  $1.60  a  thousand?"     "Will  you  state  to  the  jury  how 
much  you  realized  from  the  sales  of  these  355,000  shingles 
shipped  to  you  by  J.  Z.  Gates  in  September  and  October, 
1883,  over  and  above  the  cost  of  freight  and  other  expenses 
in  handling  and  disposing  of  them  ? "    These  two  questions 
were  asked,  with  the  same  ruling.     It  maj^  be  as  well  to  say 
here  that  we  think  that,  according  to  the  terms  of  the 
agreement,  the  last  question  asked  forms  the  basis  of  the 
proper  adjustment  of  the  defendant's  claim  for  the  shingles 
and  the  correct  criterion  of  determining  the  amount.  These 
rulings  of  the  court  in  respect  to  the  evidence,  and  the 
above  instruction  to  the  jury,  make  clear  the  view  of  the 
circuit  court  as  to  what  was  deemed  the  correct  construc- 
tion of  the  contract,  and  we  think  they  were  clearly  and 
radicallv  erroneous. 


Digitized  by  VjOOQ IC 


JANUARY  TERM,  1887.  11 

Qayeney  and  another  vs.  Qates. 

The  testimony  on  the  trial,  in  respect  to  the  market 
value  of  No.  1  shingles,  and  the  quality  of  the  defend- 
ant's shingles  in  fact,  and  in  comparison  with  the  shingles 
of  other  persons  at  Independence  and  elsewhere,  was,  as 
might  have  been  anticipated,  in  wide  and  irreconcilable 
conflict  and  contradiction.  The  jury  were  left  to  spell,  if 
not  to  guess,  out  a  just  verdict  from  such  uncertain  evi- 
dence, by  such  an  uncertain  criterion.  In  such  a  case  an 
approximation  to  a  just  verdict  would  be  a  matter  of  mere 
chance,  when  the  contract  has  furnished  the  only  certain, 
fair,  and  reasonable  basis  for  the  adjustment  of  the  defend- 
ant's claim  and  the  plaintiffs'  liability.  The  plaintiffs  have 
sold  all  of  the  shingles  for  cash  at  some  price,  no  matter 
what  if  the  sale  was  fair  and  honest,  and  the  most  just  and 
reasonable  thing  for  them  to  do  is  to  account  for  such 
sales,  deduct  the  freight  and  their  expenses,  and  credit  the 
balance  on  the  flour.  Why  not?  This,  at  least,  would  be 
carrying  out  the  contract  as  we  understand  it,  and  this  they 
should  do. 

Besides  the  errors  above  considered,  the  circuit  court 
erred  in  allowing  the  following  questions  to  be  asked  by 
the  plaintiffs'  counsel  of  one  of  the  plaintiffs  as  a  witness, 
against  the  objection  of  the  defendant's  counsel :  "  Tell  the 
jury  what  you  could  have  purchased,  from  other  sources, 
No.  1  shingles  that  would  have  sold  for  the  same  price," 
etc.  "  What  amount  can  you  reasonably  afford  to  credit 
to  Mr.  Gates  on  account  of  these  shingles?  How  much 
per  thousand? "  "State  what  you  could  afford  to  pay,  and 
hov7  you  arrive  at  it."  The  first  question  involves  the 
necessity  of  ascertaining  the  price  at  which  the  shingles 
were  sold  as  "the  same  price"  mentioned  therein,  when  all 
evidence  as  to  the  price  at  which  they  were  sold  was  ex- 
cluded. The  witness  answered  that  "he  could  have  got 
them  delivered  at  Independence  for  75  cents  a  thousand, 
free  of  all  charges,"  and  that  "  75  cents  a  thousand  is  the 
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highest  amount  we  could  afford  to  allow  Mf\  GateR^'*  etc. , 
The  court  instructed  the  jury  that  the  plaintiffs  were  to 
pay    what   they  could    afford   to   pay,  and   "  what     tJiey 
thought "  they  could  afford  to  pay,  and  that  such  was  the 
contract.    The  witness  stated  what  they  thought  they  could 
afford  to  pay,  and  so  the  case  was  foreclosed;  and  the  jury 
might  take  that  as  the  rate,  and  they  probably  did,  and 
deducted  the  freight  from  the  75  cents  per  thousand,  and 
found  that  that  was  all  the  plaintiffs  could  afford  to  pay. 
What  the}^  could  afford  to  pay  was  what  they  sold  the 
shingles  for,  deducting  freight  and  expenses,  and  this  was 
what  the  oircuit  court  should  have  ruled. 

We  have  given  more  space  to  the  consideration  of  this 
case  on  account  of  the  importance  of  the  question  involved, 
and  out  of  deference  to  the  candid  and  able  counsel  of  the 
respondents  and  to  the  learned  judge  before  whom  the  case 
was  tried,  who  honestly  entertained  a  different  view  of  the 
contract  than  the  one  above  expressed. 

By  the  Court, —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 


Eamsay,  Eespondent,  vs.  Hommel,  Appellant. 

December  fi,  1886 -— January  11, 1887. 

Tax  titles:  Proof  of  publishing  and  posting  notice  of  sale:  Limitation 

of  actions. 

1.  An  affidavit  of  the  publisher  of  a  newspaper,  made  May  7,  1880, 

that  the  nptice  of  a  tax  sale  "  was  published  in  said  newspaper  for 
the  period  of  five  weeks,  commencing  on  the  9th  day  of  April, 
1880,"  does  not  show  that  it  was  published  once  in  each  week  for 
four  successive  weeks,  as  required  by  sec.  1130,  R.  S. 

2.  An  affidavit  of  the  posting  of  the  notice  of  a  tax  sale  in  four  sp^- 

fied  places,  "  tlie  same  being  four  public  places  in  the  village  of 
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Ndllsville,'*  eta,  does  not  show  that  it  was  posted  in  foar  public 
places  in  the  county,  within  the  meaning  of  see.  1180,  R.  S. 
8.  The  limitation  of  sec.  8,  ch.  809,  Laws  of  1880,  is  available  only  as 
to  errors  or  defects  going  to  the  validity  of  the  assessment  and 
affecting  the  groundwork  of  the  tax. 

APPEAL  from  the  Circuit  Court  for  Clark  County. 

The  case  is  thus  stated  by  Mr.  Justice  Cassoday  : 

"  The  plaintiflF  in  this  action  of  ejectment,  commenced 
May  24, 1883,  claims  title  to  the  premises  in  question  under 
three  tax  deeds, —  one  executed  and  recorded  January 
23-24, 1877;  one  May  12-13, 1880,  on  sale  of  1877;  one  May 
29, 1882,  on  sale  of  1879.  The  defendant  answered  by  way 
of  a  general  denial  and  a  claim  of  being  the  owner  in  fee  in 
possession;  and  relied  upon  a  tax  deed  regular  upon  its  face, 
exeeated  to  him  and  recorded  May  14, 1883,  on  the  tax  sale 
of  1880  for  the  tax  of  1879. 

"  On  the  trial,  September  8,  1884,  the  court  directed  a 
special  verdict  for  the  plaintiflf,  subject  to  the  opinion  of  the 
court  on  questions  of  law  involved.  November  28,  1885, 
the  court,  having  considered  such  questions  of  law,  ordered, 
in  eflfect,  that  judgment  be  entered  in  favor  of  the  plaintiflf 
and  against  the  defendant  on  the  verdict  and  in  accordance 
therewith;  but  upon  the  condition  that  such  order  should  be 
void  and  of  no  effect  unless  the  plaintiflf,  within  ninety  days 
from  that  date,  paid  to  the  defendant  the  amount  for  taxes 
and  interest  his  due  thereon,  which  amount  was  tendered  by 
the  plaintiflf  within  the  time ;  and  thereafter,  and  January 
S,  1886,  judgment  was  entered  upon  said  verdict  in  favor  of 
the  plaintiff  and  against  the  defendant  in  pursuance  of  said 
order;  from  which  judgment  the  defendant  appeals." 

For  the  appellant  there  was  a  brief  by  £,  F.  French  and 
^ing  cfe  YoumauB^  and  an  oral  argument  by  Mr.  Ring. 

R.  J.  MacBride^  for  the  respondent,  to  the  point  that 
proof  that  a  notice  was  published  for  thirty  days  commencing 
It  a  named  date  is  not  suflKcient  to  show  compliance  with  a 
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statutory  requirement  that  such  notice  shall  be  published 
once  a  week  for  four  weeks,  cited  Prince  Oeorge  Co.  v. 
OlarTte,  36  Md.  206;  NeUon  v.  Pierce,  6  N.  H.  194;  Ma- 
grader  v,  Esm^ay,  35  Ohio  St.  221;  City  Ji.  Co.  v.  Che^ney,  30 
Kan.  199 ;  Eaton  v.  Lyman,  33  Wis.  34;  2  Desty  on  Taxation, 
836. 

Cassoday,  J."  It  is  conceded  that  the  plaintiff  has  a  per- 
fect title  to  the  land  in  question,  unless  it  is  cut  ofif  by  the 
tax  deed  issued  to  the  defendant.  The  sale  upon  which  the 
deed  was  issued  occurred  subsequently  to  the  enactment 
of  chapters  305,  309,  Laws  of  1880,  and,  of  course,  is  sub- 
ject to  their  provisions.  The  limitation  of  one  year  pre- 
scribed by  sec.  3,  ch.  309,  Laws  of  1880,  even  had  it  been 
pleaded,  would  only  have  been  available  to  the  defendant 
as  to  such  errors  or  defects,  if  any,  as  went  to  the  validity 
of  the  assessment  and  affected  the  groundwork  of  the  tax. 
Pier  r.  Prouty,  67  Wis.  218. 

Among  the  irregularities  here  complained  of  is  that  the 
affidavit  of  the  publisher  and  the  printer  of  the  newspaper 
in  which  the  statement  and  the  notice  of  sale  was  published, 
was  sworn  to  May  7,  1880,  and  simply  stated  that  the  no- 
tice "  was  published  in  said  newspaper  for  the  period  of  five 
weeks,  commencing  on  the  9th  day  of  April,  A.  D.  1880." 
This  covered  a  period  of  just  twenty-eight  days.  The  stat- 
utory requirement  was  that  such  "statement  and  notice 
shall  in  all  cases  be  published  once  in  each  week^  for  four 
successive  weeks  prior  to  "  the  sale.  Sec.  1130,  R.  S.  Man- 
ifestly, the  affidavit  failed  to  show  that  the  statement  and 
notice  were  published  once  in  each  week  during  the  time. 
The  right  to  sell  at  all  depended  in  part  upon  the  compli- 
ance with  this  section. 

This  section  also  required,  in  effect,  that  the  treasurer 
should,  at  least /owr  weeks  previous  to  the  day  of  sale,  cause 
to  be  posted  up  copies  of  said  statement  and  notice  in  at 
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least  four  public  places  in  such  county^  one  of  which  copies 
was  to  be  posted  up  in  some  conspicuous  place  in  his  office. 
Here  the  affidavit  of  the  deputy  county  treasurer  was  to  the 
effect  that  he  did,  April  10, 1880,  post  up  said  statement  and 
notice  "in  the  following  places,  to  wit:    One  copy  in  a  con- 
spicuous place  in  the  county  treasurer's  office;  one  copy  in 
a  conspicuous  place  in  the  post-office;  one  copy  in  a  con- 
spicuous place  in  the  office  of  the  O'Neil  Uouse;  one  copy 
in  a  conspicuous  place  in  the  office  of  the  Rosman  House, — 
the  same  being  four  public  places  in  the  village  of  Neills- 
ville,"  etc.     That  affidavit  was  sworn  to  April  12,  1880. 
From  this  it  appears  that  such  posting  up  of  the  notice  was 
not  only  one  day  short,  but,  as  indicated  in  Hilgers  v,  Quin- 
ney,  51  Wis.  70,  71,  is  open  to  the  objection  that,  while  the 
three  places  named  outside  of  the  treasurer's  office  may  have 
been  public  places  so  far  as  the  village  was  concerned,  they 
were  not  necessarily  public  places  so  far  as  the  whole  county 
was  concerned,  within  the  meaning  of  the  statute.    As 
there  said,  the  statute  "is   mandatory  and  imperative." 
Being  in  derogation  of  the  common  law,  it  must  be  strictly 
pursued,  or  the  title  of  the  lawful  owner  will  not  be  divested 
and  transferred  to  another.     Potts  v.  Cooley^  51  Wis.  355. 
The  treasurer  was  required  to  carefully  preserve  the  proofs 
of  the  compliance  with  the  requirements  of  the  section  in 
the  particulars  named,  and  deposit  the  same  in  the  office  of 
the  county  clerk,  to  be  filed  and  preserved  therein.    Sees. 
1132,  1141,  E.  S. 

These  irregularities  in  the  sale  were  sufficient  to  avoid 
the  tax  deed  issued  to  the  defendant  thereon.  As  they  did 
not  go  to  the  validity  of  the  assessment  and  affect  the  ground- 
work of  the  tax,  they  were  not  cured  by  the  limitation  of 
ch.  309,  Laws  of  1880.  Pier  v,  Prouty^  supra.  This  being 
so,  and  the  plaintiff  having  failed  to  show  affirmatively  that 
the  land  was  not  liable  to  taxation,  or  that  the  taxes  had 
been  paid  or  the  land  redeemed,  the  trial  court  properly 


Digitized  by  VjOOQIC 


16  SUPREME  COXJRT  OF  WISCONSIN, 

Curran,  Adm'r,  etc.  vs.  Witter. 

ordered  the  plaintiff  to  repay  the  amount  paid,  with  inter- 
est, less  the  damages  awarded,  as  provided,  as  a  condition 
precedent  to  entering  judgment  against  the  defendant.  Sec. 
3087,  R  S. ;  ch.  305,  Laws  of  1880.  The  plaintiff  having 
made  such  payment,  or  rather  tendered  the  same,  which  we 
presume  has  been  kept  good,  the  plaintiff  was  entitled  to 
judgment. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


CuBRAN,  Administrator,  etc.,  Kespondent,  vs.  Witter,  Ap- 
pellant. 

Decernber^ly  1886  — January  11, 1887, 

(l^t)  Certificates  of  deposit :  Limitations  of  actions:  When  statute  be- 
gins to  run.  ($)  Limitation  in  case  of  death,  (4J  Evidence: 
Memoranda:  Entries  in  account  books, 

1.  A  certificate  of  deposit  issued  by  a  banker  in  the  ordinary  form  of 

such  instruments  is,  in  substance  and  legal  effect,  a  negotiable  prom- 
issory note. 

2.  The  statute  of  limitations  begins  to  run  against  a  certificate  of  de- 

posit issued  by  a  banker,  from  the  date  of  its  issuance,  although  no 
demand  of  payment  is  made. 

3.  Sec.  4234,  R.  S.,  providing  that  **  if  a  person  entitled  to  bring  an  ac- 

tion die  before  the  expiration  of  the  time  hmited  for  the  commence- 
ment thereof,  and  the  cause  of  action  survive,  an  action  may  be 
commenced  by  his  representative  after  the  expiration  of  that  time, 
and  within  one  year  from  his  death,"  applies  only  where  the  per- 
son entitled  to  bring  the  action  dies  during  the  last  year  of  the  term 
of  Umitation. 

4.  A  witness  may  properly  testify  that  entries  made  by  him  in  a  book 

of  account  are  correct,  although  he  has  no  independent  recollection 
of  the  transactions  thus  entered. 

APPEAL  from  the  Circuit  Court  for  Wood  County. 
In  the  year  1869  the  defendant  carried  on  the  business  of 
banking  at  Grand  Bapids  in  this  state.    In  October  of  that 
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year,  James  Curran,  plaintiflTs  intestate,  deposited  with  him 
$540,  and  received  therefor  the  following  certificate,  writ- 
ten and  signed  by  one  Moody,  the  defendant's  clerk: 

"  J.  D.  WrnEB,  Bankbb,  Gbaih)  Rapids,  Wisconsin. 
"$540.  OoTOBEB  6,  1869. 

"Mr.  James  Curran  has  deposited  in  this  bank  five  hun- 
dred and  forty  dollars,  payable  to  his  order  on  the  return  of 
this  certificate  properly  indorsed. 

"J.  D.  WrrTEB. 
"Per  Moody." 

James  Curran  died  in  1872  intestate,  and  in  1885  the 
plaintiff  was  appointed  and  duly  qualified  as  administrator 
of  his  estate.  In  August,  1885,  he  brought  this  action  upon 
such  certificate  of  deposit.  The  defendant  answered  pay- 
ment, a>nd  the  six  and  twelve  years  statutes  of  limitation 
contained  in  sees.  4222,  4251,  R.  S.  He  also  interposed  a 
counterclaim  for  $540,  and  alleged  therein  that  the  amount 
so  deposited  with  him  by  James  Curran,  and  for  which  the 
certificate  was  issued,  was  by  his  clerk  entered  to  the  credit 
of  Curran  in  the  general  account-books  of  the  plaintiff,  and, 
between  October  6th  (the  date  of  the  transactions)  and  the 
10th  of  the  same  month,  was  paid  to  Curran  together  with 
other  sums  deposited  by  him,  and  his  account  was  there- 
upon balanced  and  closed;  and  that,  through  negligence 
and  mistake  of  Moody,  the  certificate  of  deposit  in  suit  was 
not  taken  up  or  canceled  or  any  evidence  that  it  was  paid 
indorsed  thereon. 

On  the  trial  the  defendant  offered  in  evidence  the  deposi- 
tion of  E.  N.  Moody,  the  defendant's  clerk  before  men- 
tioned, in  which  he  gave  testimony  tending  to  show  that 
he  kept  the  defendant's  banking  books  in  1869;  that  the 
entries  therein  in  the  account  of  James  Curran  were  made 
by  him  as  the  transactions  occurred ;  and  that  the  same 
were  correct.  He  also  stated  that  the  $540  placed  to  the 
credit  of  Curran  was  the  same  deposit  for  which  the  cer- 
Vol.  68— 2 
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tificate  was  given,  and  that  Curran  checked  out  all  of  the 
money  he  deposited  in  the  defendant's  bank  in  1869,  and 
that  the  reason  he  did  not  require  a  surrender  of  the  certifi- 
cate for  the  $540  was  that  he  supposed  it  to  be  merely  a 
receipt  for  the  money.  He  also  said  that  he  had  no  inde- 
pendent recollection  of  these  transactions  other  than  the 
deposit  of  the  $540,  which  he  did  remember.  The  court 
sustained  objections,  made  when  the  deposition  was  taken, 
to  all  the  above  testimony  and  to  all  testimony  of  a  like 
character,  and  excluded  the  same. 

The  entries  in  defendant's  books  showing  the  account  of 
James  Curran  with  the  bank  was  also  offered  in  evidence 
and  rejected.  This  account  shows  credits  to  Curran  to  the 
amount  of  $758.80,  the  first  item  being  for  $540  under  date 
of  October  6,  1869,  and  that  it  was  all  drawn  by  him  on 
checks  between  October  8,  and  October  12,  1869.  This  is 
the  account  which  Moody  testified  was  in  his  handwriting 
and  was  correct. 

The  defendant  having  thus  failed  to  get  in  any  proof  that 
the  money  for  which  the  certificate  was  given  had  been 
paid,  the  court  overruled  the  defense  of  the  statutes  of  lim- 
itations, and  directed  a  verdict  for  the  plaintifif  for  $540 
and  interest  thereon  from  the  commencement  of  the  action. 
A  motion  for  a  new  trial  was  denied.  The  defendant 
appeals  from  the  judgment  entered  pursuant  to  the  verdict 

The  cause  was  submitted  for  the  appellant  on  the  brief 
of  OardTier  <£  Gaynor^  and  for  the  respondent  on  that  of 
Raynwnd  c6  Haseltine. 

For  the  appellant  it  was  argued,  among  other  things,  that 
the  testimony  of  Moody  was  admissible.  All  that  is  re- 
quired in  the  case  of  original  memoranda  is  that  the  witness 
shall  be  able  to  state  that  the  memoranda  are  correct. 
Dovmer  v.  Rowell,  24  Vt.  346-7;  Merrill  v.  L  <&  O.  JS.  Co, 
16  Wend.  596-8;  State  v.  Rawle,  2  Nott  &  McCord,  334;  1 
Greenl.  on  Ev.  sees.  436-8;  1  Wharton  on  Ev.  sees.  518, 
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519,679,  680;  Wood's  Prac.  Ev.  368-370;  Chamberlain  v. 
Carter,  19  Pick.  190;  Guy  v.  Mead,  22  N.  Y.  462;  I/^ew 
York  V.  Second  Ave.  B.  Co.  102  N.  Y.  572 ;  Schettler  v.  Jmes, 
20  Wis.  417-18;  Riggs  v.  Weise,  24  id.  545.  A  promissory 
note,  payable  on  demand,  whether  with  or  without  inter- 
est, is  due  forthwith,  so  that  the  statute  of  limitations  be- 
gins to  run  from  the  date  of  the  note.  Wheeler  v.  Warner, 
47  K  Y.  519;  Palmer  v.  Falrner,  36  Mich.  487;  HerricJc  v. 
Woolverton,  41  N.  Y.  600 ;  Newman  v.  KetteUe,  13  Pick.  418 ; 
Ldrason  v.  Lambert,  12  N.  J.  Law,  247;  Kingshxiry  v.  But- 
ler, 4  Vt.  458.  This  certificate  of  deposit  is,  in  legal 
effect,  a  promissory  note  payable  on  demand,  and  the  stat- 
ute should  begin  to  run  at  its  date.  Gate  v.  Patterson,  25 
Mich.  191;  Tripp  v.  Gurtenius,  36  id.  494;  Brummagim  v. 
TaUant,  29  Cal.  503;  Poorm€,n  v.  Mills,  35  id.  118. 

To  the  point  that  a  demand  was  necessary  before  suit 
could  be  maintained  on  the  certificate,  and  that  the  statute 
of  hmitations  began  to  run  only  from  the  date  of  such  de- 
mand, counsel  for  the  respondent  cited  Bellows  Falls  Bank 
V.  Rutland  Go.  Bank,  40  Vt.  377;  FeUs  Point  Sav.  Inst.  v. 
Weedon,  18  Md.  320;  Pardee  v.  Fish,  60  K  Y.  265;  Munger 
V.  Albany  GUy  Nat.  Bank,  85  id.  587;  Payne  v.  Gardiner, 
29  id.  171. 

Lyon,  J.  In  Klauber  v.  Biggerstaff,  47  Wis.  551,  the  late 
chief  justice,  after  giving  the  elementary  definition  of  a 
promissory  note,  proceeded  to  say  that  "  the  ordinary  form 
of  a  certificate  of  deposit  of  money  falls  precisely  within  the 
definition,  and  it  seems  strange  that  there  was  ever  a  doubt 
that  it  was  in  law  a  negotiable  promissory  note.  O'Neill 
V.  Bradford,  1  Pin.  390,  and  cases  there  cited.  Such  doubt, 
however,  may  now  be  considered  at  rest.  Kilgore  v.  Bulk- 
ley,  14  Conn.  362;  'Ba/nk  of  Orleans  v.  Merrill,  2  Hill,  295; 
Miller  v.  Aitsten,  13  How.  218."  After  this  authoritative 
statement  of  the  rule,  it  is  useless  to  cite  any  more  of  the 
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numerous  cases  elsewhere  which  hold  the  same  doctrine. 
Several  of  them  will  be  found  in  the  brief  of  counsel  for 
the  defendant.  The  certificate  of  deposit  in  suit  is  in  the 
ordinary  form  of  such  instruments,  and  is  therefore,  in  sub- 
stance and  legal  effect,  a  negotiable  promissory  note. 

The  next  question  is,  "When  did  the  statute  of  limitations 
commence  to  run  against  the  certificate?  The  plaintiff 
naaintains  that  it  commenced  to  run  only  upon  demand  of 
payment,  which  was  first  made  in  1886 ;  while  the  defendant 
claims  that  it  commenced  to  run  as  soon  as  the  certificate 
was  issued.  There  are  plenty  of  adjudications  by  courts  of 
great  authority  sustaining  both  of  these  propositions.  The 
question  is  now  presented  to  this  court  for  the  first  time ; 
and  we  must  choose  between  these  conflicting  lines  of  au- 
thority, and  adopt  the  rule  which  seems  to  us  to  rest  on  the 
soundest  principles  and  which  best  accords  with  the  analogies 
of  the  law. 

What  would  be  the  equivalent  of  this  certificate  were  it 
put  in  the  usual  form  of  a  promissory  note?  Undoubtedly 
it  would  be  for  the  same  amount,  payable  on  demand  to  the 
same  payee  or  order,  perhaps  at  the  ofKce  of  the  maker, 
and  probably  without  interest  until  actual  presentation  and 
demand  of  payment.  It  would  be  substantially  in  this 
form:  "  For  value  received,  on  demand,  I  promise  to  pay 
James  Curran,  or  order,  at  my  bank  in  Grand  Kapids,  Wis- 
consin, $540,  without  interest  until  after  demand. "  That 
such  a  note  is  due  presently  and  the  statute  of  limitations 
commences  to  run  against  it  from  its  date,  is  well'tettled. 
What  valid  reason  can  be  given  why  the  same  results 
should  not  follow  the  giving  of  a  certificate  of  deposit 
which  contains  the  same  contract  and  is  the  exact  equiva- 
lent of  such  a  note?  If  any  such  reason  exists,  we  have 
failed  to  comprehend  it.  In  Brummagim  v.  TaUanty  29 
Cal.  503,  it  was  held  that  the  statute  of  limitations  begins 
to  run  against  a  banker's  certificate  of  deposit  payable  on 
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demand  from  the  date  of  the  same,  and  that  no  special  de- 
mand is  necessary  to  put  the  statute  in  motion.  We  en- 
tirely agree  with  the  supreme  court  of  Michigan,  which  in 
Tripp  V.  Curteniusy  36  Mich.  496,  after  approving  the  rule 
of.  the  California  case,  proceeds  to  say  of  a  certificate  of  de- 
posit in  the  usual  form:  "To  hold  such  instruments  to  be 
in  legal  effect  promissory  notes  payable  on  demand,  and  yet 
not  apply  the  principles  applicable  to  demand  promissory 
notes,  either  because  of  the  peculiar  form  of  the  instrument 
or  because  issued  by  a  firm  engaged  in  the  ordinary  busi- 
ness of  banking,  would  be  to  create  a  distinction  unsound  in 
principle,  and  one  not  warranted  by  any  necessity  that  we 
can  discover.  '*  See,  also.  Cats  v,  Patterson,  25  Mich.  191 ; 
Poarman  v.  Mills,  35  Cal.  118. 

The  cases  which  hold  that  such  a  certificate  is  not  due 
until  presented  for  payment,  and  hence  that  the  statute  of 
limitations  does  not  commence  to  run  against  it  until  such 
presentation,  seem  to  go  upon  the  ground  that  the  trans- 
action is  not  alone  of  money,  creating  a  debt  against  the 
drawer  of  the  certificate,  but  rather  that  it  is  in  the  nature 
of  a  bailment,  upon  which  no  cause  of  action  accrues  until 
demand;  in  other  words,  it  is  said  the  transaction  is  in  con- 
templation of  law  a  deposit  and  not  a  loan.  This  doctrine 
is  held  or  intimated  in  Payne  v.  Gardiner,  29  N".  T.  146; 
Munger  v.  Albany  City  JSTat.  Bank,  85  N.  Y.  589;  JVat. 
Bank  of  Fort  Edward  v.  Washington  Co.  Nat,  Bank,  6 
Hun,  605;  FeOs  Point  Sav.  Inst.  v.  Weedon,  18  Md.  320; 
and  Bellows  FaUs  Bank  v.  Rutland  Co.  Bank,  40  Vt.  377. 
With  all  due  deference  to  the  very  able  courts  which  have 
adopted  this  view,  we  cannot  give  our  approval  to  the  doc- 
trine thus  enunciated  by  them.  We  think  that  when  a  per- 
son deposits  money  in  a  bank  in  the  usual  course  of  busi- 
ness he  loans  it  to  the  bank,  and  the  bank  thereby  becomes 
his  debtor  to  the  amount  of  the  deposit, — not  his  bailee  of 
the  money.     By  the  deposit  the  title  to  the  money  passes 


Digitized  by  VjOOQIC 


22  SUPREME  COURT  OF  WISCONSIN, 

Curran,  Adm'r,  etc.  vs.  Witter. 

to  the  bank,  and  it  is  thereafter  its  money,  subject  to  its  ab- 
solute control  and  disposition.  The  depositor  cannot  re- 
claim the  specific  money.  He  cannot  maintain  replevin  or 
trover  for  it  (as  he  might  were  the  deposit  a  bailment),  but 
only  assumpsit  for  the  amount  deposited.  In  short,  the 
transaction  has  no  element  of  a  bailment,  but  every  es- 
sential element  of  a  loan  of  money.  That  was  the  view  of 
Judge  Bronson  in  Dowries  v,  Phmnix  Bank^  6  Hill,  297, 
which  was  an  action  for  the  amount  of  a  deposit,  the  evi- 
dence of  which  was  the  entry  made  by  the  proper  oflBcor  of 
the  bank  in  plaintiff's  bank  book.  The  judge  said,  speaking 
of  the  transaction :  "  It  is  not  strictly  a  deposit,  nor  a  bail- 
ment of  any  kind;  for  the  same  thing  is  not  to  be  returned, 
but  another  thing  of  the  same  kind  and  of  equal  value.  In 
the  civil  law  it  is  called  a  mutuum  or  loan  for  consumption. 
Except  where  the  deposit  is  special,  the  property  in  the 
money  deposited  passes  to  the  bank,  and  the  relation  of 
debtor  and  creditor  is  created  between  the  parties." 

It  is  unnecessary  to  prolong  this  discussion.  We  must 
hold,  with  the  Michigan  and  California  courts,  that  the 
money  claimed  in  this  action  was  due  and  payable  at  the 
date  of  the  certificate  in  suit, —  October  6,  1869, —  and 
hence  that  the  claim  was  barred  by  the  statute  (R.  S.  sec. 
4222)  on  and  after  October  7,  1875.  Sec.  4234  has  no  ap- 
plication to  this  action,  because  James  Curran  died  more 
than  one  year  before  the  statute  had  run  against  the  claim. 
That  section  provides  that  "  if  a  person  entitled  to  bring 
action  die  before  the  expiration  of  the  time  limited  for  the 
commencement  thereof,  and  the  cause  of  action  survive,  an 
action  may  be  commenced  by  his  representatives  after  the 
expiration  of  that  time,  and  within  one  year  from  his 
death."  It  is  obvious  that  this  provision  only  reaches  a 
case  where  the  person  entitled  to  bring  the  action  dies  dur- 
ing the  last  year  of  the  term  of  limitation.  Neither  is  sec. 
4251,  which  doubles  the  period  of  limitation  in  a  certain 
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contingency,  applicable  to  this  case.  That  section  only  ap- 
plies to  cases  in  which  there  is  no  person  in  existence  when 
the  cause  of  action  accrues  who  can  bring  the  action.  We 
are  further  of  the  opinion  that  this  case  is  not  within  the 
provisions  of  sec.  4230,  R.  S.,  which  is  a  part  of  chapter 
177.  That  chapter  contains  the  statute  of  limitations. 
The  section  provides  that  "  none  of  the  provisions  of  this 
chapter  shall  apply  to  any  action  brought  upon  any  bills, 
notes,  or  other  evidences  of  debt  issued  by  any  bank,  or  is- 
sued or  put  into  circulation  as  money."  The  certificate  of 
deposit  in  suit  was  not  issued  by  a  bank;  neither  was  it  put 
into  circulation  as  money. 

The  claim  having  been  barred  by  the  statute  of  limita- 
'  tions  long  before  the  action  was  commenced,  instead  of  di- 
recting a  verdict  for  the  plaintiff  the  court  should  have 
directed  the  jury  to  find  for  the  defendant. 

The  rejection  of  the  testimony  of  the  witness  Moody 
was  also  error.  On  the  authority  of  Schettler  v,  Jonesy  20 
Wis.  412,  his  testimony,  founded  on  the  entries  made  by 
him  in  the  defendant's  account-books,  should  have  been  re- 
ceived, although  he  had  no  independent  recollection  of  the 
transactions  thus  entered.  In  the  opinion  by  Chief  Justice 
Dixon  in  SohetUer  v.  JaneSy  the  rule  in  its  application  is  thus 
stated : "  The  charges  were  not  mere  private  memoranda  made 
by  the  witness  for  his  own  convenience,  but  entries  in  the 
books  of  the  plaintiff  in  the  regular  course  of  business.  In 
such  cases,  we  think  the  sounder  and  better  rule  to  be  that 
if  the  witness  can  swear  positively  that  the  rnemoraiida  or 
entries  were  made  according  to  the  truth  of  the  facts,  and 
consequently  that  the  facts  did  exist,  that  is  sufficient, 
though  they  may  not  remain  in  his  memory  at  the  time  he 
gives  his  testimony.  He  may  testify  from  the  entries;  and 
when  he  does  so  he  swears  positively  to  the  truth  of  the 
facts  sta.ted  in  them."  This  case  was  followed,  and  the 
same  rule  applied,  in  Rigg8  v.  Weise,  24  Wis.  545.    Many 
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cases  in  support  of  the  rule  are  cited  in  the  opinion  in 
SohetUer  v.  Jones,  and  in  the  brief  of  counsel  for  defendant 
in  the  present  case. 

By  tlis  Court —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  will  be  remanded  for  a  new  trial. 

See  note  to  this  case  in  81  N.  W.  Bep.  710.—  Rep. 


Lajcosbux,  Appellant,  vs.  Huntley,  AdminiBtrator,  etc.,  and 
others,  Respondents. 

December  21, 1886  —  January  11, 1887, 

(1)  Mortgage:  Tax  deed  and  quitdaima  taken  as  security,  (t)  Bona 
fide  purchaser:  Quitclaim,  (8)  Evidence:  Declarations  as  to  title, 
(J^)  Landlord  and  tenant:  Notice  of  application  for  tax  deed. 
(5 J  Possession  of  land:  Notice  to  purchaser, 

1.  A.  purchased  land,  taking  title  to  a  part  thereof  in  his  son's  name. 

B.  obtained  a  tax  title  to  that  part  which  was  in  the  name  of  A., 
and  afterward  quitclaimed  to  C,  who  quitclaimed  to  D.  A.'8 
son  also  quitclaimed  to  D.  The  evidence  is  held  to  warrant  a  ver- 
dict to  the  effect  that  D.  took  and  held  the  title  merely  as  security 
for  advances  made  to  A.  or  for  his  benefit. 

2.  While  80  holding  title  to  the  land  D.  quitclaimed  to  K  and  after- 

wards, with  the  knowledge  of  E. ,  hod  a  settlement  with  A.  and 
conveyed  the  land  to  F.  for  the  benefit  of  A.  It  did  not  appear 
that  there  was  any  consideration  for  the  quitclaim  deed  to  E.,  and 
that  deed  was  not  recorded  until  long  after  the  conveyance  to  F. 
A.  remained  in  the  actual  possession  of  the  land  all  the  time.  In 
an  action  brought  by  the  successor  to  E.*s  title  against  the  heirs  of 
A.  it  i3  held  that  E.  was  not  a  bona  fide  purchaser,  and  that  he 
and  his  grantees  were  bound  by  the  transactions  between  D.  and  A. 

3.  In  such  action  the  declarations  of  A.,  made  while  he  was  in  pos- 

session, as  to  his  ownership  and  the  nature  of  his  possession,  and 
the  declarations  of  D.,  made  after  he  had  quitclaimed  to  El  and 
after  A.  had  notice  of  that  fact,  were  admissible  in  evidence  on 
the  part  of  the  defendants. 

4.  The  fact  that  notice  of  the  application  for  a  tax  deed  was  served 

upon  the  person  in  possession  of  land  is  strong  evidence  that  he 
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was  not  in  possession  as  a  tenant  of  the  holder  of  the  tax  certifi* 
oate,  as  in  that  case  no  notice  would  be  necessary. 
6w  Actual  possession  of  land  is  notice  to  a  purchaser  of  the  rights  of 
title  occupant,  unless  the  purchaser  derives  his  title  from  or  through 
such  occupant. 

APPEAL  from  the  Circuit  Court  for  Portage  County. 

Ejectment.  The  action  was  brought  by  ChoHes  A,  Lantr 
creux  against  Charles  Myera^  the  son,  Eliza  Myers^  the  widow, 
and  Frederick  Huntley^  the  administrator  of  the  estate  of 
J.  L.  Myers,  deceased.  The  facts  are  stated  in  the  opinion. 
The  jury  found  a  special  verdict  substantially  as  follows:  (1) 
The  plaintiff  was  not,  at  the  time  of  the  commencement  of 
the  action,  the  owner  or  entitled  to  the  possession  of  the 
land  in  question ;  (4)  J.  L.  Myers  did  not,  at  the  time  of  his 
death,  occupy  or  hold  the  land  in  question  as  tenant  of  O. 
BL  Lamoreux  or  his  grantors;  (6)  O.  H.  Lamoreux  took 
the  title  to  the  lands  from  the  McDills  and  C.  C.  Myers  dt 
the  request  of  J.  L.  Myers,  (7)  under  an  agreement  with 
the  latter  that  he  would  hold  such  title  as  security  for 
money  then  advanced  for,  or  previously  owing  to  him  from, 
said  J.  L.  Myers;  (8,  9)  in  December,  1869,  the  said  in- 
debtedness from  J.  L.  Myers  to  O.  H.  Lamoreux  was  settled 
and  discharged  by  Lamoreux  deeding  the  land  in  contro- 
versy to  Herren,  at  the  request  and  for  the  benefit  of 
Myers,  and  by  retaining  to  himself  as  owner,  with  Myers' 
consent,  the  balance  of  the  lands  deeded  by  the  McDills  and 
0.  0.  Myers. 

From  the  judgment  in  favor  of  the  defendants  the  plaint- 
iff appealed. 

Per  the  appellant  the  cause  was  submitted  on  the  brief 
of  Raymond  <b  HaseUine.  They  contended,  mter  alia^  that 
it  was  error  to  admit  evidence  of  the  declarations  of  J.  L. 
Myers  that  Lamoreux's  interest  in  the  place  was  only  by 
virtue  of  some  tax  certificates  he  had,  or  that  he  and  Lam- 
oreux had  settled  up  the  farm  business  and  were  square 
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now,  he  taking  the  north  half  and  giving  Lamoreux  the 
south  half.  While  it  is  allowable  to  prove  the  statements 
of  one  in  possession  and  explanatory  thereof,  it  is  not  per- 
missible to  show  everything  that  may  have  been  said  by 
him  in  respect  to  the  title,  as  to  how,  when,  or  from  whom 
the  title  was  acquired.  MoBride  v.  Thompson^  8  Ala.  650; 
Abney  v,  Kingaland^  10  id.  355;  Rowland  v.  Boozer,  id.  694r; 
ScoU  V.  Dan^hy^  12  id.  719;  Thompson  'o.  Mawhimiey,  17  id. 
362;  Allen  v.  Prater^  30  id.  460.  It  was  also  error  to  ad- 
mit the  acts  and  declarations  of  O.  H.  Lamoreux,  done  and 
made  after  his  conveyance  to  "W.  O.  Lamoreux.  It  appears 
that  Myers  was  informed  that  he  had  so  conveyed  prior  to 
the  alleged  settlement  and  division  of  the  farm.  Such  be- 
ing the  case  no  settlement  could  bind  W.  O.  Lamoreux  and 
his  grantees.  It  was  also  error  to  admit  the  declarations 
of  O.  H.  Lamoreux  after  he  had  parted  with  his  title  to  the 
lands  and  was  not  in  possession  thereof.  Padgett  v.  Law- 
rence, 10  Paige,  170;  Felder  v.  Bonjiett,  2  McMuUen's  Law, 
M;  Settle  v,  Alison,  8  Ga.  201;  Gill  v.  Stroizier,  32  id.  696; 
Sharp  V.  Wichliffe,  3  Litt.  10;  Barrett  v,  French,  1  Conn. 
354;  Pettihone  v,  Phelps,  13  id.  450;  Reichart  v,  Castator, 
5  Binn.  109;  Brashear  v.  Burton,  3  Bibb,  9;  Bogert  v. 
Phelps,  14  Wis.  88;  Welch  v.  Sugar  Greek,  28  id.  618;  Bates 
V.  Ableman,  13  id.  644;  Fay  v.  Rankin,  47  id.  400. 

For  the  respondents  there  Avas  a  brief  by  Cate,  Jones  db 
Sanborn,  and  oral  argument  by  Mr,  Jones,  To  the  point 
that  the  declarations  of  J.  L.  Myers  were  admissible  for  the 
purpose  of  showing  that  he  claimed  the  land  in  his  own 
right  and  not  as  the  tenant  of  Lamoreux,  they  cited  KeUy 
V.  Kelly,  20  Wis.  443;  Ileade  v.  Black,  22  id.  241 ;  Roehke  v, 
Andrews,  26  id.  311;  GUI  v,  Crosby,  63  111.  190;  Whitaker 
V.  Wheeler,  44  id.  440;  Williamson  v,  Williams,  11  Lea,  355; 
Swdtenhain  v,  Zeary,  18  Hun,  284;  Sutton  v,  Cassellegi,  5 
Mo.  App.  Ill;  Dodge  v,  Freedman's  S,  c&  T.  Go,  93  U.  S. 
379;  Runt  v.  Raven,  56  N.  H.  87;  Yates  v.  Yates,  76  N.  C. . 
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142;  Thomas  v.  Wheeler,  47  Mo.  363;  Keator  v,  Dirmniek, 
46  Barb.  158;  Ahend  v.  Mueller,  11  111.  App.  257. 

Taylob,  J.  This  is  an  action  of  ejectment  to  recover  the 
possession  of  five  forty-acre  tracts  of  land,  less  about  eight- 
een acres  off  the  south  side  of  the  tract.  On  the  trial  the 
evidence  showed  that  J.  L.  Myers,  the  deceased,  had  pur- 
chased from  the  government  all  the  lands  in  question,  ex- 
cept two  forty-acre  tracts,  and  that  these  two  tracts  were 
purchased  from  the  government  in  the  name  of  his  son,  C. 
C.  Myers,  but  with  the  money  and  for  the  benefit  of  J.  L. 
Myers,  deceased.  The  record  does  not  disclose  that  J.  L. 
Myers,  so  far  as  the  lands  in  controversy  are  concerned, 
ever  conveyed  the  title  he  procured  from  the  government  to 
any  other  person.  As  to  the  two  forty-acre  tracts  purchased 
by  C.  C.  Myers,  the  record  discloses  that  he  conveyed  said 
tracts  to  O.  H.  Laraoreux  on  the  27th  of  January,  1868,  and 
that  afterwards,  and  on  the  11th  day  of  December,  1869, 0. 
HL  Lamoreux  and  wife  conveyed  all  the  lands  in  question  to 
one  Ashebel  Herren,  a  relative  of  said  J.  L.  Myers;  and  the 
defendants  claim  that  this  deed  was  made  to  said  Herren 
for  the  use  and  benefit  of  the  said  deceased ;  that  the  de- 
deceased  went  into  the  actual  possession  of  these  tracts  of 
land  as  early  as  1854,  and  continued  in  the  actual  possession 
thereof  until  his  death  in  1884. 

The  plaintiff,  to  establish  his  title  to  said  lands,  introduced 
a  tax  deed  for  all  of  said  lands,  except  the  two  forty -acre 
tracts  entered  by  C.  C.  Myers,  from  Portage  county  to  one 
James  Scott,  bearing  date  May  28, 1864 ;  a  quitclaim  deed 
from  James  Scott  to  McDill,  dated  November  1,  1866 ;  a 
deed  from  McDill  and  wife  to  O.  H.  Lamoreux,  dated  Jan- 
uary 27,  1868;  a  deed  from  C.  C.  Myers  to  said  O.  H.  Lam- 
oreux for  the  two  forty-acre  tracts  above  mentioned,  dated 
January  27,  1868;  a  quitclaim  deed  from  O.  H.  Lamoreux 
and  wife  to  his  son  W.  ().  Lamoreux,  dated  April  7,  1869, 
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but  not  recorded  until  April  12, 1871,  of  all  the  lands  in 
controversy ;  a  quitclaim  deed  from  W.  O.  Lamoreux  to  F. 
B.  Lamoreux,  dated  July  6, 1874,  of  all  the  lands;  a  quit- 
claim deed  from  F.  B.  Lamoreux  to  the  plaintiff,  bearing 
date  August  5, 1884.  Plaintiff  also  offered  a  tax  deed  from 
Portage  county  to  W.  O.  Lamoreux,  dated  June  11,  1872, 
and  recorded  on  the  same  day. 

There  is  no  claim  of  title  made  by  the  plaintiff  under  this 
last  tax  deed,  as  it  was  clearly  barred  by  the  three-years 
statute  of  limitations,  which  was  pleaded  as  a  defense  to 
such  deed  in  the  answer  of  the  defendants.  Upon  the 
record  evidence,  the  only  title  shown  in  the  plaintiff  was 
based  on  the  tax  deed  to  Scott  in  1864,  and  deed  of  the 
two  forty-acre  tracts  by  C.  0.  Myers  to  O.  H.  Lamoreux 
in  1868 ;  and  if  the  deed  from  O.  H.  Lamoreux  to  Ashebel 
Herren,  made  December  11, 1869,  for  the  benefit  of  J.  L. 
Myers,  deceased,  is  to  have  precedence  over  the  deed  by  O. 
H.  Lamoreux  to  his  son  W.  O.  Lamoreux,  made  April  7, 
1869,  but  not  recorded  until  1871,  then  the  plaintiff  has 
failed  to  show  a  legal  title  to  any  part  of  the  lands  in  dispute. 

On  the  trial  it  was  contended,  on  the  part  of  the  defend- 
ants and  respondents,  that  O.  H.  Lamoreux  held  the  title  to 
all  the  lands  in  question  in  1869,  when  he  conveyed  to 
W.  O.  Lamoreux,  as  security  for  the  money  he  advanced  to 
the  McDills  for  the  conveyance  from  them  to  him  in  1868, 
and  perhaps  for  some  other  money  advanced  to  J.  L.  Myers 
by  said  O.  H.  Lamoreux.  This  was  in  fact  the  main  ques- 
tion litigated  on  the  trial,  and  upon  this  question  the  jury 
found  in  favor  of  the  defendants.  After  a  careful  consid- 
eration of  the  evidence,  it  would  seem  the  finding  of  the 
jury  on  this  point  is  well  supported  by  the  evidence.  Scott 
and  McDill  both  testified  on  the  trial  that,  when  they  held 
the  title  under  the  tax  deed,  they  held  it  as  security  for  the 
moneys  advanced  by  them  to  procure  the  title,  and  for  taxes 
paid  by  them  on  the  lands  at  the  request  of  J.  L.  Myers. 
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McDai  also  testified  that  he  deeded  the  lands  to  O.  H.  Lam- 
oreux at  the  request  of  J.  L.  Myers,  and  that  all  the  consid- 
eration he  rec5eived  for  such  conveyance  was  the  sum  Myers 
owed  McDill.  If  Scott,  the  McDills,  or  O.  H.  Lamoreux 
obtained  any  title  to  the  lands  in  controversy  under  the  tax 
deed  to  Scott,  such  title  must  have  been  obtained  by  virtue 
of  some  arrangement  with  J.  L.  Myers.  Without  the  assent 
of  Myers,  neither  of  them  would  have  obtained  any  title  by 
virtue  of  said  tax  deed,  as  all  the  evidence  shows  that 
J.  L.  Myers  was  in  the  actual  possession  of  the  lands  when 
the  deed  was  issued  in  1864,  and  remained  in  such  actual 
possession  from  that  time  until  his  death  in  1884,  as  to  the 
lands  in  controversy  in  this  action.  Under  this  state  of  the 
evidence,  the  tax  deed  would  show  no  title  in  Scott  or  his 
grantees,  had  the  statute  of  limitations  been  pleaded  as  to 
that  tax  deed.  Whether  the  statute  is  suflBciently  pleaded 
in  this  case  need  not  be  determined.  It  is  quite  clear  that 
Myers  retained  some  interest  in  the  lands,  or  had  some 
claim  of  title  thereto,  at  the  time  O.  H.  Lamoreux  conveyed 
the  lands  to  W.  O.  Lamoreux.  The  appellant  claims  that  at 
that  time  J.  L.  Myers  was  in  possession  as  the  tenant  of 
0.  H.  Lamoreux,  and  the  defendants  claim  that  he  was  in 
possession  as  the  owner  of  the  title,  subject  to  the  mortgage 
claim  of  O.  H.  Lamoreux. 

There  is  one  piece  of  evidence  in  the  case  which  does  not 
rest  in  the  mere  memory  of  the  witnesses,  viz.,  the  notice 
served  upon  J.  L.  Myers  in  1872,  by  William  O.  Lamoreux, 
upon  his  application  for  a  tax  deed  on  tax  certificates  issued 
in  1867.  Now,  if  J.  L.  Myers  was  in  possession  of  those 
lands  in  1872  as  the  tenant  of  O.  H.  Lamoreux  or  W.  O. 
Lamoreux,  as  now  claimed  by  them,  there  would  have  been 
no  necessity  of  giving  notice  to  him  in  order  to  make  their 
tax  deed  valid.  In  order  to  acquire  a  tax  deed,  no  notice 
to  the  person  in  possession  of  the  land  is  required  when  the 
person  in  possession  is  holding  under  the  person  owning  the 
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tax  certificate.  See  sec.  11Y5,  E.  S.  1878.  The  service  of 
this  notice  is  strong  evidence  that  W.  O.  Lamoreux  did  not 
consider  J.  L.  Myers  as  his  tenant  of  the  prefnises  in  1872, 
but  as  holding  the  possession  under  a  claim  of  title  adverse 
to  him. 

The  jury  having  found  that  O.  H.  Lamoreux's  interest  in 
the  land  in  controversy  was  only  a  mortgage  interest  when 
he  conveyed  to  W.  O.  Lamoreux  in  1869,  W.  O.  Lamoreux 
took  no  greater  interest  in  the  land  than  his  grantor  had 
therein.  J.  L.  Myers  being  in  the  actual  possession  at  the 
date  of  the  deed  to  W.  O.  Lamoreux,  and  the  title  convoyed 
not  being  derived  directly  from  J.  L.  Myers  as  the  original 
owner,  W.  O.  Lamoreux,  as  the  grantee  of  O.  H.  Lamoreux, 
was  bound  to  take  notice  of  the  right  of  J.  L.  Myers,  who 
was  in  the  possession  of  the  lands  at  the  date  of  the  convey- 
ance. Had  O.  H.  Lamoreux  derived  his  title  to  the  lands 
in  controversy  by  a  conveyance  from  J.  L.  Myers,  the  mere 
fact  that  Myers  remained  in  possession  after  he  had  con- 
veyed away  his  title  might  not  of  itself  have  been  notice  to 
O.  H.  Lamoreux's  grantee  that  he  had  any  claim  to  the 
lands  adversely  to  his  grantee,  O.  H.  Lamoreux. 

The  record  evidence  not  showing  any  title  in  O.  H.  Lam- 
oreux derived  from  J.  L.  Myers,  and  the  evidence  showing 
an  actual  possession  by  J.  L.  Myers  at  the  date  of  the  con- 
veyance of  O.  H.  Lamoreux  to  W.  O.  Lamoreux,  W.  O. 
Lamoreux  took  the  title  subject  to  any  valid  claim  which  J. 
L.  Myers  had  to  the  same,  and  his  possession  was  suflBcient 
notice  to  him  of  his  claim.  See  JSnllv,  Bell,  4  Wis.  54; 
Wieke  v.  Lake,  21  Wis.  410;  S.  C.  25  Wis.  71;  Quinlan  v. 
Pierce,  34  Wis.  304;  Ely  v,  Wilcox,  20  Wis.  523;  Fery  v. 
Pfeiffer,  18  Wis.  510;  Cunningham  v.  Brown,  44  Wis.  Y2; 
Thrall  V.  ThraU,  60  Wis.  503;  Gee  v.  Bolton,  lY  Wis.  604; 
Stewart  v,  McSweeney,  14  Wis.  468;  Warner  v.  Fountain, 
28  Wis.  405;  Ehle  v.  Brown,  31  Wis.  405;  Brinkman  v, 
Jones,  44  Wis.  498;  Bergeron  v.  Richurdott,  65  Wis.  129. 
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It  is  insisted  on  the  part  of  the  appellant  that  even  if  it 
should  be  held  that  the  evidence  shows  that  the  title  taken 
by  O.  H.  Lamorenx  from  the  McDills  was  taken  as  secu- 
rity, and  was  in  the  nature  of  a  mortgage,  the  verdict  should 
have  been  in  favor  of  the  appellant  upon  the  ground  that  a 
new  arrangement  was"  made  between  O.  H.  Lamoreux  and 
J.  L  Myers,  the  deceased,  by  virtue  of  which  Myers  aban- 
doned all  claim  to  the  land,  except  that  he  was  to  occupy 
the  same  as  tenant  for  life  at  a  mere  nominal  rent.     A  very 
large  part  of  the  evidence  introduced  on  the  part  of  the 
appellant  was  directed  to  this  question ;  and  it  was  testi- 
fied to  by  several  of  the  appellant's  witnesses  that  the  de- 
ceased had  frequently  declared  that  he  was  in  possession  as 
the  tenant  of  O.   H.  Lamoreux,  or  of  his  grantee,  W.  O. 
Lamoreux.     On  the  other  hand,  the  defendants  produced 
evidence  strongly  tending  to  show  that  in  1869  O.  H.  Lam- 
oreux and  the  deceased  had  a  settlement  of  all  their  mat-, 
ters,  and  on  such  settlement  the  large  farm  of  520  acres 
was  divided,  and  the  south  half  was  surrendered  to  O.  H. 
Lamoreux,  who  took  possession  thereof  and  has  since  held 
the  same,  and  that  upon  such  division  O.  H.  Lamoreux  con- 
veyed the  nortt  half  of  the  farm  to  one  Ashebel  Herren, 
a  relative  of  J.  L.  Myers ;  that  said  conveyance  was  made 
to  said  Herren  for  the  benefit  of  and  was  delivered  to  said 
Myers;  and  that  since  said  conveyance  the  deceased  occu- 
pied said  north  half  of  the  farm,  claiming  to  own  the  same 
in  fee,  and  O.  H.  Lamoreux,  or  those  claiming  under  him, 
occupied  the  south  half  thereof,  claiming  to  own  the  same. 
Upon  this  question  the  jury  have  also  found  in  favor  of 
the  defendants,  and  upon  evidence  which  we  think  fully 
justifies  the  finding.    The  fact  of  giving  the  deed  to  Her- 
ren by  O.  H.  Lamoreux  at  the  request  of  and  for  the  use 
of  Myers  is  very  strong  evidence  against  the  claim  now 
made  by  the  appellant.    Had  the  deed  been  given  directly 
to  Myers,  it  would  have  been  in  itself  almost  conclusive  evi- 
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dence  against  the  claim  made  by  the  appellant.  It  seems 
almost  incredible  that  O.  H.  Lamoreux  should  have  made  a 
deed  conveying  the  fee  of  the  lands  to  Myers,  or  to  another 
for  his  benefit,  when  it  was  intended  that  it  should  only 
convey  a  life-interest  or  no  interest  at  all.  The  inherent 
improbability  of  the  transaction  being  of  the  nature  now 
claimed  by  the  appellant,  together  with  the  other  evidence 
in  the  case,  was  a  sufficient  justification  for  the  verdict  of 
the  jury  that  there  was  no  tenancy  in  fact,  and  that  the 
transaction  was  a  full  settlement  of  all  claims  on  the  part 
of  O.  H.  Lamoreux  to  the  lands  in  controversy.  Had  the 
deed  been  to  Myers  himself,  we  think  all  this  evidence, 
tending  to  show  by  parol  that  the  deed  was  in  fact  only  a 
life-lease,  would  have  been  wholly  incompetent  and  inad- 
missible. Whether  it  was  inadmissible  in  the  case  at  bar 
we  are  not  called  upon  to  determine,  as  the  jury  have 
found  against  the  appellant's  claim. 

It  is  urged  that  the  deed  by  O.  H.  Lamoreux,  made  in 
1869  to  Herren,  and  any  arrangement  then  made  by  him 
with  Myers,  should  not  bind  the  plaintiflf.  We  think  that 
the  evidence  fails  to  show  that  W.  O.  Lamoreux  or  those 
claiming  under  him  are  lona  fide  purchasera  without  notice 
of  the  claim  of  Myers.  On  the  other  hand,  we  think  the 
fact  that  they  take  their  title  by  quitclaim  deed  without 
showing  that  there  was  in  fact  any  consideration  for  such 
conveyance,  the  fact  that  the  deed  to  W.  O.  Lamoreux  was 
not  recorded  until  two  years  after  it  purports  to  have  been 
executed,  and  the  fact  that  O.  H.  Lamoreux  did  all  the 
negotiations  with  Myers  in  regard  to  this  land  after  his 
conveyance  to  W.  O.  Lamoreux,  with  the  knowledge  of 
said  W.  O.  Lamoreux,  justify  the  conclusion  that  O.  H, 
Lamoreux  was  in  fact  the  real  party  interested  in  this  land^ 
and  his  acts  must  be  held  to  bind  the  parties  claiming  under 
the  deed  from  him  to  W.  O.  Lamoreux.  See  MwrUn  v. 
Morruy  62  Wis.  418,  428. 
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In  this  view  of  the  case,  the  court  did  not  err  in  not 
treating  W.  O.  Lamoreux  as  an  innocent  purchaser  without 
notice  of  the  claims  of  Myers ;  nor  did  the  court  err  in  re- 
fusing to  instruct  the  jury  that  W.  O.  Lamoreux  could  not 
be  bound  by  the  transactions  between  the  deceased  and  O. 
H.  Lamoreux  unless  he  had  actual  notice  of  the  claim  of 
Myers,  the  deceased.  Upon  all  the  evidence,  we  think 
there  was  no  error  in  admitting  in  evidence  the  declarations 
of  0.  H.  Lamoreux,  after  he  had  conveyed  the  premises  to 
W.  0.  Lamoreux,  and  after  Myers  had  actual  notice  of  that 
fact,  if  the  evidence  shows  he  had  such  notice.  We  think 
the  whole  evidence  shows  that  the  title  held  by  W.  O. 
Lamoreux  was  held  for  the  benefit  of  O.  H.  Lamoreux,  or, 
if  not  so  held,  W.  O.  Lamoreux  permitted  O.  H.  Lamoreux 
to  deal  with  it  as  though  held  for  his  benefit,  and  sanc- 
tioned what  was  done  by  him  in  regard  to  it. 

The  objections  to  the  evidence  of  the  declarations  of  the 
deceased  as  to  his  ownership  of  the  land,  made  while  he 
was  in  possession  of  the  same,  and  that  he  was  not  holding 
possession  as  tenant  of  the  grantor  of  the  plaintiflF,  we 
think  were  properly  overruled.  The  evidence  was  admissi- 
ble under  the  rule  laid  down  by  this  court  in  the  cases  of 
£eUey  v.  Xelley,  20  Wis.  443;  Meade  v.  Blacky  22  Wis. 
241;  RoMce  v.  Andrews^  26  Wis.  311, — as  well  as  by  the 
cases  cited  by  the  late  Justice  Paikb  in  his  opinion  in  the 
case  last  above  cited. 

The  case  seems  to  have  been  fairly  tried  upon  both  sides, 
and  the  verdict  of  the  jury  is  fully  sustained  by  the  evi- 
dence, and  we  find  no  errors  in  the  record  which  would 
justify  a  reversal  of  the  judgment. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 

Vol.  68—8 
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KioKLAND,  Respondent,  vs.  The  Menasha  Wooden  Waeb 
Company,  Appellant. 

December  SI,  1886  —  January  11, 1887. 

Vendor  and  Purchaser  op  Land.  (IJ  Consideration:  Parol  evi- 
dence. (2)  Statute  of  frauds.  (8)  Agency:  Ratifijcation.  (4) 
Apportionment, 

1.  A  consideration  in  addition  to  that  expressed  in  a  deed  may  be  shown 

by  parol. 

2.  An  oral  agreement  to  pay  a  consideration  in  addition  to  that  ex- 

pressed in  a  deed  is  valid. 

8.  An  agent,  having  authority  to  purchase  certain  land  for  a  corpora- 
tion, paid  a  certain  sum  therefor,  and  agreed  to  pay  a  further  sum 
at  a  future  time.  The  deed  to  the  corporation  expressed  only  the 
consideration  already  paid.  The  corporation  took  possession  of  the 
land  and  afterwards  sold  it.  HM,  that  the  corporation  was  bound 
by  the  agreement  to  pay  the  additional  consideration. 

4.  The  purchaser  of  land  agreed  that  if  he  should  sell  it  at  an  advanced 
price  he  would  pay  one  half  of  the  profits  of  such  sale  to  his 
grantor.  He  afterwards  sold  the  land,  together  with  another  tract 
bought  from  other  parties  on  similar  terms,  for  a  gross  sum. 
Hddy  that  the  amount  to  be  paid  to  his  grantor  should  be  deter- 
mined by  an  apportionment  of  the  sum  received  according  to  the 
respective  values  of  the  tracts  sold. 

APPEAL  from  the  Circuit  Court  for  Portage  County. 

Action  to  recover  the  sum  of  $300  alleged  to  be  due  to 
the  plaintiff  as  the  balance  of  the  purchase  money  of  a  tract 
of  land  sold  by  him  to  the  defendant  company.  The  an- 
swer was  a  general  denial.  The  facts  are  sufficiently  stated 
in  the  opinion.  There  was  a  verdict  for  the  plaintiff,  and 
from  the  judgment  thereon  the  defendant  appealed. 

For  the  appellant  the  cause  was  submitted  on  the  brief 
of  Raymond  <&  HaseUine.  They  contended,  inter  alia^  that 
a  contemporaneous  oral  agreement  for  the  payment  of  an 
additional  sum  to  that  specified  in  the  deed  cannot  be  up- 
held. Sohermerhamv.  Vanderheyden^  1  Johns.  139;  Sowes 
V.  Barker^  3  id.  606;  Maigley  i?.  Eauer^  7  id.  341;   Winr 
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eheU  V.  Zathamj  6  Cow.  68^-690;  Benedict  v.  Lynch^  1 
Johns.  Ch.  370;  Morse  v.  Skattuck,  4  K  H.  229;  Fishback 
V,  Woodford^  1  J.  J.  Marsh.  84;  Williamson  v.  Berri/j  8 
How.  495,  563-4.  Cases  holding  that  the  acknowledgment 
of  the  receipt  of  the  consideration  expressed  in  the  deed  is 
not  conclasi ve,  are  clearly  distinguishable.  JH'  Crea  v.  Pur- 
martj  16  Wend.  460;  Shephard  v.  LitUe^  14  Johns.  210; 
Bowen  v.  Bell,  20  id.  338;  Wilkinson  v.  ScoU,  17  Mass.  249; 
30  Am.  Deo.  117.  This  court  has  allowed  the  considera- 
tion to  be  inquired  into,  but  never  for  the  purpose  for  which 
this  action  is  brought.  Frey  v.  Yanderhoqf,  15  Wis.  397; 
Farmer^  Z.  cfe  T.  Co,  v.  Comm,  Bank,  id.  424;  Han  nan  v. 
Odey,  23  id.  519;  Horner  v.  (7.,  M.  ds  SL  P.  R,  Co,  38  id. 
165.  Before  a  recovery  could  be  had  in  a  case  like  this,  an 
action  must  be  maintained  in  equity  to  reform  the  deed. 
Again,  the  oral  contract  for  the  sale  of  the  lands  was  void 
by  the  statute  of  frauds.  It  became  valid  only  when  re- 
duced to  writing  and  signed.  And  that  part  of  the  agree- 
ment, if  any,  which  was  not  reduced  to  writing  is  still 
within  the  statute  and  void.  See  Sugden  on  Vendors,  ch. 
4,  sec.  8,  subd.  2,  3;  3  Sutherland  on  Damages,  137. 

For  the  respondent  there  was  a  brief  by  Caie^  Jones  cfe 
Saniot^n,  and  oral  argument  by  Mr,  Jones. 

Okton,  J.  In  1878  one  E.  D,  Smith  was  director  and 
superintendent,  and  one  Henry  Hewitt,  Jr.,  was  director,  of 
the  defendant  company.  Hewitt,  on  behalf  of  the  company, 
negotiated  a  bargain  with  the  plaintitf  for  the  purchase  IVom 
him  of  a  strip  of  land  one  rod  wide,  lying  alon  :  the  Wis-- 
eonsin  river,  including  lakes  and  bayous  leadinu:  into  the 
river,  for  rafting  and  booming  purposes,  on  lots  1  nnd  2,  in 
section  15,  town  24,  range  7  east,  for  the  use  of  sai<l  com- 
pany; and  Smith,  on  behalf  of  said  company,  cons  iiiunated 
said  bargain  by  paying  the  said  plaintiff  down  ^Injand  bv 
receiving  a  deed  of  conveyance  to  said  company  from  Siiid 
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plaintiff  of  said  premises.  The  said  $100  was  the  nominal 
consideration  in  said  deed,  but  it  was  a  part  of  said  bargain 
that,  in  addition  to  said  $100  named  in  the  deeci  and  as  part 
of  the  consideration  of  said  purchase,  whenever  and  at  such 
time  as  the  said  company  shall  sell  said  premises  it  shall  pay 
to  said  plaintiff  one  half  of  the  excess  it  shall  receive  as  the 
consideration  of  such  sale  over  and  above  said  $100,  after 
deducting  from  the  excess  costs,  expenses  and  improve- 
ments, as  the  whole  of  said  consideration.  About  the  same 
time  the  company  so  purchased  of  the  said  plaintiff  and  so 
agreed,  it  purchased  of  one  Jessie  Martin  and  one  John 
Biches  a  tract  of  land  of  about  ten  acres  adjoining  the 
premises  so  purchased  of  the  plaintiff,  by  and  through  the 
agency  of  said  E.  D.  Smith,  and  on  behalf  of  the  company ; 
and  it  was  agreed  that  $300  should  be  the  nominal  considera- 
tion of  the  conveyance  thereof,  but  that  whenever  the  com- 
pany should  sell  said  land,  it  should  pay  to  them  one  half  of 
the  consideration  of  such  sale  over  and  above  said  $300,  de- 
ducting costs,  expenses,  and  improvements,  which,  together 
with  the  said  $300  paid  and  named  in  said  conveyance, 
should  constitute  the  full  consideration  of  said  purchase; 
and  the  company  received  a  deed  of  said  Martin  and  Kiches 
for  that  consideration  and  on  such  condition,  which,  in  effect, 
was  the  same  agreement  as  to  a  future  sale  of  the  premises 
as  the  one  made  between  the  company  and  the  plaintiff. 
The  said  Smith  had  said  deeds  duly  acknowledged  and  re- 
corded, and  the  company  entered  into  possession  of  the 
premises.  In  1882,  the  company,  without  making  any  im- 
•provements  upon  the  premises  purchased  of  the  plaintiff,  but 
having  made  some  improvements  on  the  premises  purchased 
of  said  Martin  and  Kiches,  sold  the  whole  of  both  of  said 
premises  to  the  Webster  Manufacturing  Company  for  $2,000, 
and  the  purchase  money  was  paid  into  its  treasury.  This  deed 
was  executed  by  E.  D.  Smith  as  the  then  president,  and  by  H. 
S.  Smith  as  the  secretary,  of  the  company.    The  contingency 
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upon  which  the  balance  of  the  purchase  money  has  become 
doe  and  payable  having  transpired,  the  plaintiff  now  de- 
mands judgment  for  one  half  of  the  amount  for  which  said 
premises  so  conveyed  by  him  to  the  company  was  sold  in 
excees  of  said  $100,  and  deducting  costs,  expenses,  and  im- 
provements, if  any,  to  be  ascertained  by  the  proportionate 
value  of  the  two  premises  or  tracts  of  land  so  sold  and  con- 
veyed to  the  company,  which  sum  so  demanded  he  alleges 
to  be  $300.    These  are  substantially  the  facts  proved. 

In  disposing  of  the  questions  raised  on  this  appeal,  it  wiU 
be  unnecessary  to  specially  refer  to  the  several  errors  com- 
plained of  in  admitting  evidence,  in  instructing  the  jury,  or 
in  refusals  to  instruct  as  asked  by  the  appellant;  for  the 
questions  arise  upon  the  mere  statement  of  the  facts  and 
are  not  difficult  of  solution.  In  the  order  in  which  these 
questions  are  discussed  in  the  brief  of  the  learned  counsel  of 
the  appellant,  they  are: 

jFtrst.  That  the  terms  of  the  deed  as  to  the  amount  of 
the  consideration  cannot  be  changed  by  parol.  There  was 
formerly  some  conflict  in  the  authorities  upon  this  question, 
but  since  the  case  of  Hannan  v.  Oxleyy  23  Wis.  519,  it  has 
not  been  an  open  question  in  this  state.  It  was  there  held 
"  that  parol  proof  may  be  given  to  show  an  additional  con- 
sideration not  inconsistent  with  the  deed."  See  authorities 
cited  in  the  opinion.  This  case  hsis  been  frequently  fol- 
lowed by  this  court.  Horner  v.  (7.,  M.  dk  St.  P.  B.  Co.  38 
Wis.  165;  De  Forest  v.  Holum,  38  Wis.  516. 

Second,  That  this  agreement  to  pay  more  than  the  con- 
sideration named  in  the  deed  is  void  by  the  statute  of 
frauds.  It  is  not  perceived  how  this  question  can  be  raised 
in  such  a  case.  The  deed  is  valid  as  a  conveyance  of  the 
land,  and  the  respondent  does  not  seek  to  impeach  it  or  to 
change  it  in  any  manner  as  a  valid  conveyance.  He  only 
seeks  to  prove  by  parol  what  was  the  whole  consideration 
of  the  sale,  and  that  a  considerable  part  thereof  has  not 
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been  paid.  A  promise  to  pay  money,  supported  by  a  suf- 
ficient consideration,  cannot  be  held  void  because  it  was  in 
parol^  most  certainly;  and  this  was  all  the  respondent 
sought  to  show.  There  is  consideration  expressed  in  the 
deed  sufficient  to  support  it  and  take  it  out  of  the  statute. 
The  additional  consideration  of  the  sale  not  paid,  whether 
resting  in  parol  or  in  writing,  cannot  aflFect  the  deed  as  a 
valid  conveyance  under  the  statute  in  any  respect.  It 
seems  to  be  well  settled  that  it  is  competent  to  prove  by 
parol  what  the  real  consideration  agreed  to  bo  paid  was, 
and  to  show  that  the  same  or  some  part  of  it  remains  un- 
paid, though  not  thereby  to  impeach  the  title  conveyed  by 
the  deed.  3  Washb.  Keal  Prop.  (3d  ed.),  327;  KimhaUv. 
Walker,  30  111.  510;  Villers  v.  Beamont,  2  Dyer,  146;  Phil. 
Ev.  482 ;  Belden  v.  Seymour,  8  Conn.  304, —  cases  cited  in 
respondent's  brief.  But  the  cases  above  cited  from  our 
own  court  are  sufficient.  The  learned  counsel  of  the  ap- 
pellant admits,  and  cites  cases  to  that  effect,  that  parol  evi- 
dence that  the  consideration  named  and  receipted  in  the 
deed  has  not  ifeen  paid  may  be  proper;  citing  Shephard  v. 
Little,  14  Johns.  210.  Although  in  that  case  it  was  only 
sought  to  prove  that  the  consideration  named  in  the  deed 
had  not  been  paid,  yet  Judge  Spencer,  in  his  opinion,  cit^ 
the  case  of  a  lease  where  parol  evidence  was  held  admissi- 
ble to  prove  an  additional  rent  to  be  paid  by  the  tenant 
beyond  that  expftssed  in  the  lease,  and  he  says,  near  the 
close  of  the  opinion,  that  "  although  you  cannot  by  parol 
substantially  vary  or  contradict  a  written  contract,  yet 
these  principles  are  inapplicable  to  a  case  where  the  pay- 
ment or  amount  of  the  consideration  becomes  a  material  in- 
quiry." This  language  is  repeated  by  Judge  Woodworth 
in  a  similar  case  of  Bowen  v.  Bell,  20  Johns.  338.  The  case 
of  WCrea  v.  Purmort,  16  Wend.  460,  also  cited  by  the 
learned  counsel  of  the  appellant,  was  one  where  the  clause 
in  the  deed,  acknowledging  the  receipt  of  a  certain  sum  of 
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tncmey  as  the  consideration  of  the  conveyance,  was  held 
open  to  explanation  by  proof  in  parol  that  the  consideration 
was  to  be  paid  in  har  iron  at  a  stipulated  price.  In  Wil- 
kinson  v.  Sa>U,  17  Mass.  249,  it  was  held  that  the  receipt  or 
acknowledgment  of  the  payment  of  the  consideration  in  a 
deed  was  only  prima  facie  or  presumptive  evidence  of  it 
and  was  open  to  explanation  by  parol;  and  that  it  was  not 
a  case  within  the  statute  of  frauds,  because  it  was  not  a 
contract  for  the  sale  of  land ;  that  that  contract  was  exe- 
cuted and  finished  by  the  deed ;  and  that  it  was  only  a  de- 
mand for  money  arising  out  of  the  contract.  If  proving 
that  no  part  of  the  consideration  had  been  paid,  against 
the  receipt  in  the  deed  and  acknowledgment  by  the  deed 
that  it  had  been  paid,  is  proper,  as  the  learned  counsel  ad- 
mits, although  so  far  in  contradiction  of  the  deed  itself, 
how  much  more  proper  to  prove  an  additioncA  consideration 
not  expressed  or  receipted  in  the  deed.  But  enough  on 
these  first  two  points.  See  2  Phil.  Ev.  655,  marginal,  and 
cases  cited  in  note  2. 

Third.  That  the  said  E.  D.  Smith,  who  consummated  this 
contract  of  purchase,  had  no  authority  from  the  corpora- 
tion to  act  as  its  agent  in  doing  so,  and  especially  had  no 
authority  to  make  the  agreement  to  pay  the  plaintiff  such 
additional  consideration  for  the  purchase.  It  is  not  stren- 
uously insisted  that  he  did  not  have  authority  to  purchase 
the  premises  for  the  consideration  named  in  the  deed.  It 
could  not  be  reasonably  so  claimed,  for  the  corporation 
defendant  received  all  of  the  fruits  of  the  purchase,  and 
sold  and  conveyed  the  premises  at  a  large  profit  to  the 
Webstor  Manufacturing  Company,  and  received  the  consid- 
eration, and  in  the  most  positive  manner  ratified  and 
assumed  the  acts  of  the  pretended  agent  Smith  in  making 
such  purchase  and  paying  the  consideration  named  in  the 
deed  and  in  the  taking  of  the  conveyance  to  the  company. 
But  it  is  claimed  that,  there  being  no  proof  that  the  com- 


Digitized  by  VjOOQIC 


40  SUPEEME  COURT  OF  WISCONSIN, 

Kickland  vs.  The  Menasha  Wooden  Ware  Co. 

pany  ever  had  any  notice  of  the  promise  to  pay  this  addi- 
tional consideration,  it  therefore  could  not  and  has  not  rati- 
fied it.  The  ratification  of  the  acts  of  the  agent  in  any 
particular  transaction  is  equivalent  to  his  having  prior 
authority  from  the  principal  to  do  them.  Omnia  ratihdbitio 
retroirahitur  et  mandoito  priori  cequiparatur.  It  follows, 
then,  that  this  case  must  be  treated  as  if  E.  D.  Smith,  the 
director,  had  original  authority  from  the  corporation  to 
make  this  purchase  so  far  as  any  act  of  his  is  apparent  on 
the  face  of  the  deed.  But  this  is  not  the  full  extent  of  the 
agent's  authority.  He  had  authority  to  make  the  bargain 
or  the  contract  of  purchase  which  preceded  the  deed,  and 
which  was  executed,  at  least  in  part,  by  the  conveyance  of 
the  premises.  And  a  part  of  such  bargain  was  that  the 
company  should  pay  this  additional  consideration. 

Had  the  company  any  right  to  assume,  from  a  mere 
knowledge  of  the  deed,  that  its  agent  had  not  agreed  to 
pay  any  additional  consideration?  If  it  had,  then  the  con- 
sideration named  in  the  deed  is  condvsive  and  not  merely 
prima  facie  or  presumptively  the  whole  amount.  But  we 
have  seen  that  other  and  additional  consideration  may  rest 
in  B,  parol  promise.  Does  it  not  follow  that,  the  company 
having  given  the  agent  authority  to  make  the  purchase, 
such  authority  extended  to  the  amount  of  consideration  to 
be  paid  even  beyond  that  named  in  the  deed? 

The  legal  rule  is  that  the  principal  is  not  only  liable  for 
the  acts  of  the  agent  in  the  main  transaction,  but  for  his 
acts,  representations,  declarations,  or  admissions  within  the 
scope  of  the  authority  confided  to  him  respecting  the  sub- 
ject matter,  if  done  or  made  at  the  same  time  and  consti- 
tuting a  part  of  the  res  gestm.  Story,  Ag.  §  134,  and 
authorities  in  note  1.  "  An  agent  may  undoubtedly,  within 
the  scope  of  his  authority,  bind  his  principal  by  his  agree- 
ment, and  in  many  cases  by  his  acts."  Id.  §  136,  and  note. 
Such  agreement  or  acts  may  be  the  very  indVfCemerU  of  the 
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contract  of  sale.  An  exaraple  is  given  by  the  author  of 
this  principle,  familiar  from  its  frequent  occurrence.  Thus, 
for  example,  what  an  agent  represented  at  the  time  of  the 
sale  of  a  horse,  which  sale  was  authorized  by  his  master, 
whether  it  be  a  representation  or  a  warranty  of  soundness 
or  of  any  other  quality,  will  be  binding  upon  the  master. 
Id.  §  137. 

Suppose  the  master  is  not  informed  of  anything  but  the 
sale.  Is  he  not  bound?  Mundorff  v.  Wickersham,  63  Pa. 
St.  87.  In  this  'case  the  plaintiff  had  lent  the  defendant  a 
note  at  the  request  and  by  the  authority  of  the  defendant's 
agent,  and  delivered  it  to  sach  agent  for  the  defendant,  and 
at  the  time  it  was  so  delivered  the  agent,  without  any  di- 
rect or  special  authority  to  do  so  from  the  defendant,  signed 
a  receipt  for  his  principal,  agreeing  to  protect  the  note  at 
maturity.  The  defendant,  as  principal,  was  held  bound  by 
the  agreement,  and  liable. 

But,  again,  *^  it  is  a  general  rule  that,  when  a  ratification 
is  established  as  to  a  part,  it  operates  as  a  confirmation  of 
the  whole  of  that  particular  transaction  of  the  agent."  So 
a  debtor  cannot  have  the  benefit  of  a  compromise  and  re- 
lease effected  by  his  agent  with  his  creditors,  without 
adopting  all  the  representations  made  by  the  agent  to  the 
creditors  in  negotiating  the  same.  Ferguson  v.  Carrington^ 
9  Bam.  &  C.  59;  Coming  v.  Southland,  3  Hill,  552;  and 
other  cases  in  note  1  to  §  250,  Story  on  Agency.  This  prin- 
ciple is  irrespective  of  notice  to  the  principal  or  want  of 
notice  as  to  some  part  of  the  contract.  But  even  in  respect 
to  notice,  notice  of  facts  to  an  agent  is  constructive  notice 
thereof  to  the  principal  himself  when  it  arises  from  or  is 
connected  with  the  subject  matter  of  his  agency ;  for,  upon 
general  principles  of  public  policy,  it  is  presumed  that  the 
agent  has  communicated  such  facts  to  the  principal ;  and  if 
he  has  not,  still,  the  principal  having  intrusted  the  agent 
with  the  particular  business,  the  other  party  has  the  right 
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to  deem  his  acts  and  knowledge  obligatory  upon  the  prin- 
cipal.   Id.  §  140,  and  note  1. 

In  the  application  of  these  principles,  what  was  the  sub- 
ject matter  and  the  Te%  geatm^  and  what  was  the  scope  of  the 
agency  of  E.  D.  Smith  in  making  the  purchase  and  taking 
the  deed  of  the  plaintiff's  land  and  privileges  for  the  use  of 
the  company?  Was  it  not  the  whole  agreement  and  its 
terms  and  conditions?  It  must  be  conceded  that  Smith 
had  authority  to  pay  the  $100  and  receive  the  deed.  But 
this  was  not  the  whole  of  the  subject  matter  of  the  transac- 
tion or  of  the  res  gestce^  or  the  scope  of  the  contract.  There 
was  a  promise  to  pay  more  than  the  $100  named  in  the 
deed,  and  which  may  be  presumed  to  have  constituted,  at 
least  to  a  great  extent,  the  inducement  of  the  sale.  It  must 
be  held  that  the  company  is  bound  to  pay  this  additional 
consideration,  because  (1)  it  was  a  material  part  of  the  bar- 
gain the  agent  was  authorized  to  make;  (2)  the  company  is 
bound  by  the  act  or  promise  of  the  agent  within  the  scope 
of  the  main  transaction  which  was  authorized  or  ratified  by 
the  company,  and  such  promise  was  a  part  of  the  res  gestae; 
(3)  the  ratification  of  a  part  is  a  ratification  of  the  whole  of 
that  particular  transaction  of  the  agent;  (4)  notice  to  or 
knowledge  of  facts  by  the  agent  is  constructive  notice 
thereof  to  the  principal  himself  when  it  arises  from  or  is 
connected  with  the  subject  matter  of  the  agency,  and  it  is 
presumed  that  the  agent  has  communicated  such  facts  to 
the  principal,  and,  if  he  has  not,  the  principal  having  in- 
trusted his  business  to  the  agent,  the  other  party  has  the 
right  to  deem  his  acts  and  knowledge  obligatory  upon  the 
principal ;  (5)  where  a  corporation  has  received  the  benefit 
of  a  contract,  it  must  perform  its  part  of  it  (De  Groffv. 
Am.  L.  T.  Co.  21  N.  Y.  127);  (6)  when  a  party  deals  with 
a  corporation  in  good  faith,  in  respect  to  matters  concern- 
ing which  it  has  conferred  authority  upon  the  agent,  and  is 
unaware  of  any  defect  of  authority  or  other  irregularity  on 
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the  part  of  the  agent,  and  there  is  nothing  to  excite  saspi- 
ckm  of  such  defect  or  irregularity,  the  corporation  is  bound 
by  the  contract,  although  such  defect  or  irregularity  exist 
(Oano  V.  C.  db  N.  W.  R.  Go.  60  Wis.  12;  Merchants'  Bank 
V.  State  Bank^  10  Wall.  604);  (7)  the  company  having  ac- 
cepted the  benefit  of  the  contract,  and  retained  the  prop- 
erty, or  sold  it  and  received  the  purchase  money  and  re- 
tained it  as  the  fruits  of  the  contract,  it  must  carry  out  all  the 
terms  of  the  contract  and  pay  the  full  amount  of  the  pur- 
chase money  agreed  to  be  paid  therefor  by  its  agent  (Scott 
V.  M,  U.  dk  W.  G.  B.  Go.  86 N.  T.  200:  Le  Nevev.LeNeoe^ 
3  Atk.  655). 

The  only  other  question  to  be  considered  is  whether  the 
method  adopted  by  the  circuit  court,  by  instruction  to  the 
jury,  and  in  the  admission  of  evidence,  by  apportionment 
upon  the  comparative  value  of  both  tracts  of  land  included 
in  the  deed  of  the  company  to  the  Webster  Manufactur- 
ing Company,  was  the  proper  manner  of  ascertaining  the 
amount  for  which  the  tract  sold  and  convej^ed  by  the  plaint- 
iff to  the  company  was  sold  for.  It  was  the  fault  of  the 
company  that  it  sold  both  tracts  together  and  conveyed 
them  by  the  same  deed  for  a  consideration  in  gross.  This 
has  made  such  an  apportionment  absolutely  necessary.  It 
cannot  be  ascertained  for  what  the  premises  sold  by  the 
plaintiff  were  sold  for  by  the  company  in  any  other  ki\own 
way.  In  such  a  case,  apportionment  is  the  proper  method. 
1  Bouv.  Law  Diet.  tit.  Appobtionment.  It  is  the  only 
method  of  determining  the  amounts  which  each  of  several 
parties  interested  in  an  estate  shall  pay  towards  the  removal 
of  an  incumbrance  on  the  whole.  1  Washb.  Eeal  Prop.  96, 
534.  It  is  the  only  method  of  ascertaining  the  damages  in 
case  of  a  breach  of  the  covenant  of  seizin  as  to  a  part  only 
of  the  premises  conveyed.  Hall  v.  Gale^  20  Wis.  292; 
Noonan  v.  lUley^  21  Wis.  138.  There  is  no  more  difficulty 
in  apportioning  this  excess  received  by  the  company,  be- 
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tween  the  plaintiff  and  Martin  and  Riches,  than  in  any  other 
apportionment.  There  is  no  mathematical  certainty  in  any 
apportionment,  for  it  depends  upon  comparative  valaeSy 
but  it  is  as  near  certainty  as  possible. 

This  cause  was  evidently  very  ably  tried,  and  the  rulings 
of  the  court  seem  to  have  been  deliberate  and  judicious. 
We  do  not  think  there  is  any  error  in  the  record  that  is  ma- 
terial, and  the  verdict  appears  to  be  just  and  supported  by 
the  evidence. 

By  the  Court  —  The  judgment  of  the  circuit  court  is 
affirmed. 

See  note  to  this  case  in  81  N.  W.  Bep.  476.—  Rep. 


Mbohanios'  National  Bane  of  New  Yobx  and  another,  Ap- 
pellants, vs.  Landatjeb,  Receiver,  etc.,  Bespondent. 

Deceniber  22, 1886^  January  11^  1887. 

Bboeivebs.  flj  Action  against  receiver:  Discretion,  (2)  Fraudulent 
conveyances:  Parties,  (8)  Partnership:  Loss  of  good-unU  by  re- 
ceiver,   (4J  Removal  of  receiver, 

1.  It  rests  in  the  discretion  of  the  court  to  allow  a  party  to  bring  an  in- 
dependent action  against  a  receiver,  or  to  compel  him  to  proceed 
by  petition  in  the  action  in  which  the  receiver  was  appointed.  If 
the  relief  sought  can  be  obtained  by  such  petition  it  is  no  abuse  of 
discretion  to  refuse  to  grant  leave  to  bring  an  action. 

d.  A  receiver  appointed  in  an  action  for  the  dissolution  of  a  partnership 
is  not  a  necessary  party  to  a  suit  by  certain  creditors  to  set  aside 
alleged  fraudulent  transfers  of  the  firm  property,  made  before  his 
appointment,  or  to  establish  the  prior  right  of  such  creditors  to  the 
assets  in  his  hands. 

8.  If  such  receiver  has  suffered  the  good-wiU  of  the  firm  to  be  lost  he 
may  be  held  to  account  for  its  value  by  a  proceeding  in  the  action 
for  dissolution. 

i,  A  proceeding  for  the  removal  or  suspension  of  a  receiver  must  be 
taken  in  the  case  in  which  he  is  receiver. 
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APPEAL  from  the  County  Court  of  Mihoauhee  County. 

In  August,  1884,  Elias  D.  Davis  and  Ezra  Miohelbacher 
were  partners  in  business  in  Milwaukee,  and,  being  largely 
in  debt  and  insolvent,  they  executed  several  judgment  notes, 
amounting  in  all  to  about  $15,000,  to  three  different,  per- 
sons. Judgments  were  immediately  entered  on  these  notes 
in  the  circuit  court,  executions  were  issued,  and  the  judg- 
ment debtors'  entire  stock  of  goods  was  seized  by  virtue 
thereof  and  sold  to  satisfy  the  judgments.  The  proceeds  of 
the  sale,  amounting  to  something  over  $11,000,  were  dis- 
tributed among  the  judgment  creditors. 

Immediately  after  such  sale,  persons  friendly  to  Davis  & 
Miohelbacher  organized  a  corporation,  known  as  the  "  E.  D. 
Davis  Trading  Company,  Limited,"  for  the  purpose  of 
carrying  on  the  former  business  of  the  firm,  which  it  did, 
and  thus  acquired  the  good-will  of  that  business  without 
paying  for  it.  Elias  D.  Davis  was  the  manager  of  the  cor- 
poration business. 

Ab  soon  as  the  above-mentioned  judgments  were  entered, 
Davis  commenced  an  action  in  the  county  court  against 
Miohelbacher  for  dissolution  of  their  copartnership,  and 
the  closing  up  of  the  business  of  the  firm.  By  consent  of 
the  parties.  Max  Landauer^  the  respondent,  was  appointed 
receiver  of  the  property  of  the  firm.  Nothing  came  into 
his  hands  as  such  receiver  except  the  books  of  account  of 
the  firm,  on  which  he  has  made  some  collections. 

The  appellant  the  Mechanic^  National  Bank  of  New 
York  is  the  owner  of  three  judgments,  and  the  appellant 
the  First  National  Bank  of  Chicago  is  the  owner  of  two 
judgments,  all  recovered  between  February  23  and  June  14, 
1885,  against  the  firm  of  Davis  &  Michelbacher,  upon  all  of 
which  executions  were  duly  issued  and  returned  wholly  un- 
satisfied on  or  before  December  4,  1885.     These  judgments 
amount,  in  the  aggregate,  to  about  $20,000. 

Directly  after  the  foregoing  transactions,  the  appellants 
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filed  their  complaint  in  the  county  court,  in  the  nature  of  a 
creditors'  bill,  naming  as  defendants  therein  the  former 
partners,  Davis  &  Michelbacher,  the  three  judgment  cred- 
itors first  above  mentioned,  and  the  respondent,  JUax  Zan- 
dauer^  as  receiver  of  the  effects  of  Davis  &  Michelbacher. 
This  complaint  states  the  above,  transactions;  alleges  that 
the  firm  of  Davis  &  Michelbacher  was  not  indebted  to  either 
of  the  persons  to  whom  such  judgment  notes  wore  executed, 
states  the  relation  and  business  connections  with  each  other 
of  the  persons  named  as  defendants;  and  charges  that  all 
their  transactions,  as  above  stated,  were  collusive  and  fraud- 
ulent, and  were  the  results  of  a  previous  fraudulent  scheme 
and  conspiracy  on  their  part  to  cheat  the  creditors  of  the 
firm,  including  the  appellants,  out  of  their  just  debts. 

The  prayer  for  relief  is  substantially  (1)  that  all  the  above 
transactions  taken  together  be  declared  to  amount  to  a 
voluntary  assignment  by  Davis  &  Michelbacher  for  the 
benefit  of  creditors,  with  preferences,  and  that  the  same  be 
adjudged  void ;  (2)  that  the  judgment  and  execution  cred- 
itors who  received  the  proceeds  of  the  sale  of  the  stock  of 
goods  pay  over  to  the  appellants  the  amount  so  realized  by 
them ;  (3)  that  the  receiver  account  and  pay  over  to  the  ap- 
pellants, or  the  receiver  appointed  in  their  said  action,  the 
amount  realized  by  him  out  of  the  assets  of  the  firm,  and 
the  just  value  of  the  good- will  of  the  firm,  that  he  assiga 
and  transfer  to  the  appellants  or  their  said  receiver  the  un- 
converted assets  of  the  firm,  and  that  he  be  suspended  from 
his  office  of  receiver;  (4)  prayers  for  an  injunction  against 
all  of  the  defendants,  and  the  appointment  of  a  receiver  in 
the  appellants'  action,  or  that  the  court  in  such  action  as- 
sume control  of  the  respondent,  as  such  receiver. 

Thereupon,  before  service  of  summons  on  either  of  the 
defendants,  the  appellants  intervened  in  the  case  of  Davis 
V.  Michelbacher,  and  petitioned  the  county  court  for  leave  to 
sue  the  receiver,  Max  Lamdaxier^  in  the  proposed  creditors' 
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suit.  The  petition  was  founded  upon  the  complaint  filed  in 
the  latter  suit.  The  petition  was  denied.  This  appeal  is 
by  the  two  banks,  the  plaintiffs  in  the  creditors'  suit,  from 
the  order  denying  the  petition  and  refusing  to  grant  leave 
to  sue  the  receiver. 

For  the  appellants  the  cause  was  argued  orally  by  T.  R. 
Shepard.     [No  brief  on  file.] 

For  the  respondent  there  was  a  brief  by  Jenkinsy  Wink- 
ler^ Fish  (&  Smithy  and  oral  argument  by  Mr.  Winkler. 

Ltok,  J.  The  general  question  to  be  determined  on  this 
appeal  is.  Should  the  county  court  have  granted  leave  to 
the  appellants  to  sue  the  receiver  in  the  proposed  creditors' 
suit?  The  rules  of  practice  which  must  control  the  answer 
to  this  question  are  thus  stated  by  Mr.  High  in  his  valuable 
treatise  on  the  Law  of  Receivers:  "The  more  common 
practice,  and  that  which  has  been  generally  commended  by 
the  courts,  is  to  hear  and  determine  all  rights  of  action  and 
demands  against  a  receiver  by  petition  in  the  cause  in  which 
he  was  appointed,  without  remitting  the  parties  to  a  new 
and  independent  suit ;  and  it  rests  wholly  within  the  discre- 
tion of  the  court  to  grant  leave  to  bring  an  independent 
action  against  its  receiver,  or  to  determine  the  controversy 
upon  petition  in  the  original  cause,  directing,  if  necessary, 
an  issue  to  be  tried  by  a  jury  as  to  questions  of  fact  or  of 
damages.  .  .  .  So,  if  an  equitable  right  or  title  is  as- 
serted in  property  which  is  in  the  custody  of  a  receiver,  the 
court  will  not  ordinarily  permit  an  action  to  be  brought 
against  him,  but  will  require  the  claimant  to  proceed  by 
petition ;  and  persons  having  a  claim  or  lien  upon  a  fund  in 
a  receiver's  hands  should  assert  such  claim  by  petition, 
rather  than  by  an  action  against  the  receiver."  Sec.  254&. 
This  is  undoubtedly  a  correct  statement  of  the  rules  of 
practice  in  this  behalf  which  now  prevail. 
It  rests,  therefore,  in  the  discretion  of  the  court  to  allow 
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a  party  claiming  rights  against  its  receiver  to  bring  an  in- 
dependent action  against  him,  or  to  compel  such  party  to 
proceed  against  him  by  petition  in  the  action  in  which  he 
is  receiver.  With  the  exercise  of  such  discretion  this  court 
cannot  interfere  on  appeal,  unless  there  has  been  a  manifest 
abuse  of  it.  In  the  present  case,  if  the  appellants  can  obtain 
the  same  relief  against  the  receiver  by  petition  in  the  ac- 
tion in  which  the  receiver  was  appointed  that  they  seek  in 
the  creditors'  suit,  it  certainly  was  no  abuse  of  discretion  to 
deny  the  petition  for  leave  to  sue  the  receiver  in  the  latter 
suit. 

It  appears  from  the  statement  of  facts  herein  that  the 
objects  of  the  proposed  creditors'  suit  are  (1)  to  compel  the 
judgment  creditors  of  Davis  &  Michelbacher,  who  received 
the  proceeds  of  the  execution  sales  of  the  stock  of  goods, 
to  pay  over  the  amount  thereof  to  the  two  banks,  the  ap- 
pellants, to  apply  on  their  judgments  against  Davis  &  Mich- 
elbacher; (2)  to  obtain  an  appropriation  of  the  accounts  of 
that  firm  in  the  hands  of  the  receiver,  the  respondent,  and 
the  moneys  collected  by  him  thereon,  to  the  payment  of 
their  demands ;  and  (3)  to  enforce  payment  of  a  reasonable 
sum  by  the  respondent  for  the  good-will  of  such  firm,  to 
be  applied  in  like  manner.  All  other  relief  prayed  is  only 
subsidiary  to  or  in  aid  of  these  general  objects. 

Can  these  objects,  so  far  as  they  aflfect  the  receiver,  be  as 
well  accomplished  by  petition  in  the  action  to  dissolve  the 
partnership  of  Davis  &  Michelbacher,  in  which  he  was  ap- 
pointed, as  they  can  be  in  an  independent  action  against 
the  receiver?  If  so,  the  order  refusing  leave  to  sue  should 
be  affirmed. 

1.  The  receiver,  as  such,  has  no  concern  with  the  claim 
against  the  judgment  debtors  of  Davis  &  Michelbacher  for 
the  proceeds  of  the  execution  sales.  He  is  not  a  necessary 
party  to  the  proposed  creditors'  suit  to  enable  the  appel- 
lants to  reach  that  fund.    If  he  was  a  party  to  the  conspir- 
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acy  and  fraud  which  resulted  in  putting  that  fund  in  the 
hands  of  such  judgment  creditors,  as  is  charged,  such  fraud 
and  wrong  has  no  connection  with  his  receivership,  and 
any  liability  therefor  by  him  to  the  appellants  is  purely 
a  personal  liability.  In  order  to  maintain  a  personal  action 
against  him  on  account  of  such  liability  (if  any  exists),  no 
leave  of  court  is  necessary. 

2.  If  the  appellants  succeed  in  establishing  a  prior  lien 
upon  the  assets  of  the  firm,  to  wit,  the  accounts  of  the  firm 
and  the  money  collected  thereon  by  the  receiver,  the  court 
may  enforce  that  lien  by  its  order  made  in  the  action  of  Davis 
V.  Ifichelbacher  to  dissolve  the  partnership  and  wind  up  its 
affairs.  The  receiver  was  appointed  to  preserve  the  assets 
of  the  &rm  pendente  liUj  which  includes  the  collection  of  its 
accounts,  and  to  hold  the  same  for  the  ultimate  disposal 
thereof  by  the  court  according  to  the  rights  and  priorities 
of  all  parties  interested.  He  took  no*  title  to  the  property, 
and  has  no  lien  upon  it.  The  title  thereto  remains,  as  it 
was  before  his  appointment,  in  Davis  &  Michelbacher,  sub- 
ject to  the  control  of  the  court.  High  on  Keceivers,  sec.  5. 
Hence  the  receiver  is  not  a  necessary  party  to  the  creditors' 
suit  to  enable  the  appellants  to  establish,  if  they  can,  their 
prior  right  to  the  assets  in  his  hands,  or  to  obtain  the 
appropriation  thereof  to  the  payment  of  their  demands. 

3.  If,  as  charged,  there  was  a  valuable  good-will  pertain- 
ing to  the  business  of  the  firm  when  the  receiver  was  ap- 
pointed, which  he  might  and  ought  to  have  sold,  but  which 
he  suflfered  to  be  lost,  the  court,  by  a  proceeding  in  the 
partnership  suit,  will  hold  him  to  account  for  its  value,  and 
order  the  same  paid  to  the  person  who  shows  the  paramount 
right  to  the  money. 

4.  A  proceeding  for  the  removal  or  suspension  of  the  re- 
ceiver must  necessarily  be  taken  in  the  case  in  which  he  is 
receiver. 

6.  We  are  strongly  pressed  to  determine  whether  the 
Vol.  68  —  4 
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transaction  set  out  in  the  complaint  in  the  proposed  credit- 
ors' suit  constitutes  a  voluntary  assignment  for  the  benefit 
of  creditors,  with  preferences  to  the  persons  to  whom  the 
judgment  notes  were  given.  But  we  do  not  re^ich  that 
question,  for,  in  the  view  we  have  taken  of  the  case,  it  is  im- 
material on  this  appeal  which  way  the  question  is  answered. 
Hence  we  leave  it  undetermined. 

It  follows  from  the  foregoing  views  that  the  refusal  of 
the  county  court  to  grant  leave  to  sue  the  receiver  was  not 
an  abuse  of  its  discretion. 

By  the  C<yurt —  Order  affirmed. 


MoKbigue,  Administratrix,  etc..  Respondent,  vs.  The  City 
OF  J'ANEsviLLB,  Appellant. 

December  2£,  1886  —  January  11,  1887, 

Highways:  Muncipal  Corporations,  flj  Defective  highway:  Notice 
of  injury  causing  death,  fS)  Pleading:  Pecuniary  loss  to  chil- 
dren from  death.  (Sy  4 J  Evidence:  Expressions  of  pain:  lU 
health  of  dependent  children,  (5)  Mayor  as  attorney  against  ^ 
city.  (6)  When  notice  to  alderman  notice  to  city.  (7)  AnnuiJby 
tables.    (^8 J  Contributory  negligence:  Knowledge  of  danger. 

1.  If  a  person  injured  by  reason  of  the  insufficiency  or  want  of  repairs 
of  a  highway  dies  within  ninety  days,  the  fact  that  the  notice  re- 
quired by  sec.  1839,  R.  S.,  was  not  given,  does  not  defeat  an  action 
brought  by  the  administrator  under  sec.  4255,  R  8.  It  is  not 
necessary  in  any  case  for  the  administrator  to  give  such  notice. 

8.  A  complaint  stating  that  plaintiffs  intestate  was  a  widow  at  the 
time  of  her  death,  and  that  three  of  her  children,  being  of  the  ages 
of  thirteen,  eleven,  and  nine  years  I'espectively,  were  dependent 
upon  her  for  their  support,  nurture,  and  education,  is  held  to  show 
sulficiently  that  such  children  suffered  a  pecuniary  loss  by  her 
death. 

8.  Where  the  death  of  plaintiffs  intestate  is  alleged  to  have  resulted 
from  injuries  caused  by  defendant's  negligence,  testimony  as  to  the 
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expressions  of  pain  uttered  by  the  deceased  at  the  time  she  claimed 
to  be  injured,  and  from  that  time  to  her  death,  and  indicating 
where  such  pains  were  located,  is  admissible. 
4  Evidence  that  some  of  the  younger  children  of  plaintiff's  intestate 
were  in  iKK>r  health  is  competent  as  tending  to  show  that  her 
death  was  a  pecuniary  loss  to  them  especially.  So,  also,  evidence 
tending  to  show  that  the  children  had  no  means  of  support  of  their 
own  is  admissible. 

5.  Plough  after  the  commencement  of  an  action  against  a  city,  the 

plaintifTs  attorney  becomes  mayor  of  the  city,  he  may  still  appear 
for  the  plaintiff  on  the  trial  of  the  action. 

6.  Where  by  a  city  charter  the  common  council  has  ''control  and 

power  over  and  management  of ''  all  streets,  notice  to  a  member 
of  the  council  of  a  defect  in  a  street  is  notice  to  the  city  itself. 

7.  In  an  action  to  recover  damages  for  the  death  ei  a  person,  annuity 

tables  are  admissible  in  evidence  as  tending  to  show  the  number 
of  years  the  deceased  would  probably  have  lived. 

8.  The  fact  that  a  person  who  was  injured  while  passing  over  a  defect- 

ive cross-walk  knew  of  the  defect  and  that  there  was  some  risk  in 
80  passing,  and  might  easily  have  gone  around  the  dangerous  place, 
does  not,  as  matter  of  law,  establish  contributory  negligence. 

APPEAL  from  the  Circuit  Court  for  Bock  County.     • 

The  principal  facts  are  stated  in  the  opinion.  The  sixth 
assignment  of  error  there  referred  to  was  based  upon  the 
ruling  of  the  court  below  in  permitting  the  plaintiff  to  prove 
that  aft^r  the  death  of  the  mother  the  younger  children 
were  entirely  supported  by  their  older  brothers  and  sister. 

There  was  a  verdict  for  the  plaintiff  for  $1,750.  A  mo- 
tion for  a  new  trial  was  denied,  and  from  the  judgment 
entered  on  the  verdict  the  defendant  appealed. 

Charles  E,  Pierce  and  William  Smithy  for  the  appellant. 

John  Winans  and  Ogden  H,  Fethera^  for  the  respondent. 

Taylor,  J.  This  action  was  brought  to  recover  damages 
of  the  appellant  for  causing  the  death  of  Bridget  McKeigue 
by  the  negligence  of  the  city  in  not  keeping  in  repair  a 
cross-walk  in  said  city.  The  claim  made  by  the  respondent 
is  that  on  the  14th  day  of  April,  1883,  Bridget.  McKeigue, 
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while  crossing  one  of  the  public  streets  in  said  city  on  a  dark 
and  rainy  evening,  was  violently  thrown  down  by  reason 
of  a  defect  in  the  cross-walk  where  the  walk  crossed  the 
gutter;  that  she  was  greatly  injured  by  her  fall,  and  that, 
by  reason  of  such  injury,  she  became  sick,  and  so  remained 
until  her  death,  which  occurred  on  the  forty-ninth  day  after 
her  alleged  injury. 

That  the  deceased  fell  on  the  cross-walk  at  the  place  in- 
dicated in  the  complaint  is  f  uUy  established  by  the  evidence. 
That  her  fall  was  occasioned  by  a  defect  in  the  cross-walk 
existing  at  the  time  is  also  well  established,  and  is  not  seri- 
ously controverted.  All  other  material  facts  in  the  case 
are  controverted  by  the  learned  counsel  for  the  appellant 
in  a  very  able  and  exhaustive  printed  brief,  as  well  as  by  a 
forcible  oral  argument  on  the  hearing  of  this  appeal.  It 
was  contended  that  there  was  not  sufficient  evidence  show- 
ing that  the  city  authorities  had  any  knowledge  of  the 
allet^ed  defect  in  the  cross-walk.  Admitting  that  there  was 
any  such  defect,  it  is  denied  that  the  deceased  was  injured 
by  her  fall  on  the  walk,  as  claimed  by  the  respondent.  It  is 
denied  that,  if  she  was  injured,  there  is  any  evidence  in  the 
case  sufficient  to  justify  the  finding  of  the  jury  that  her 
death  was  caused  by  such  injury. 

After  listening  to  the  arguments  of  the  learned  counsel 
and  reading  the  evidence  in  the  case,  we  are  satisfied  that 
there  is  sufficient  evidence  to  sustain  the  findings  of  the 
jury  that  the  cross-walk  was  defective ;  that  the  deceased 
fell  upon  the  walk  by  reason  of  such  defect;  that  she  was 
injured  by  such  fall;  that  such  injury  caused  her  death; 
and  that  the  appellant  had  notice,  either  in  fact  or  by  rea- 
son of  the  long  continuance  of  the  defect  in  the  walk,  be- 
fore the  accident  happened.  It  was  strongly  urged  upon 
us  by  the  learned  counsel  for  the  appellant  that,  upon  a  full 
consideration  of  all  the  evidence,  we  would  find  that  there 
was  not  sufficient  evidence  to  sustain  the  verdict  upon  these 
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points,  and  especially  that  the  weight  of  evidence  was 
clearly  against  the  finding  that  the  injury  received  by  the 
deceased  by  falling  from  the  cross-walk  caused  her  death. 
In  reply  to  this  argument  we  have  only  to  say  that  it  is 
clear  that  there  was  evidence  upon  each  and  all  the  contro- 
verted points  which  compelled  the  circuit  judge  to  submit 
all  these  controverted  issues  to  the  decision  of  the  jury,  and 
that  to  have  done  otherwise  would  have  been  error  on  the 
part  of  the  trial  court.    Upon  an  examination  of  the  record 
wo  are  satisfied  that  there  is  no  such  clear  preponderance 
of  the  evidence  against  the  findings  of  the  jury  upon  the 
disputed  issues  as  would  justify  this  court  in  setting  aside 
the  findings  as  unsupported  by  the  evidence,  against  the 
opinion  of  the  learned  circuit  judge  who  denied  a  motion 
for  a  new  trial,  and  the  judgment  must  be  affirmed  unless 
the  trial  court  has  committed  some  error  in  his  rulings  at 
the  trial 

We  will  now  consider  the  other  errors  assigned  by  the 
appellant. 

1.  The  first  error  assigned  is  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  This 
objection  was  first  taken  by  demurrer,  which  was  overruled 
by  the  court,  and  afterwards  by  objection  to  any  evidence 
being  receivcfd  on  the  trial  in  support  of  the  complaint, 
which  was  also  overruled.  It  is  urged  that  there  are  two 
defects  which  are  fatal  to  the  complaint: 

Fir8t^  that  notice  of  the  injury  to  the  deceased  was  not 
given  to  the  city  authorities  by  her  during  her  life-time,  noi^ 
after  her  death  until  more  than  ninety  days  after  the  in- 
jury occurred,  as  required  by  sec.  1339,  K.  S.  1878.  We 
are  very  clear  that,  when  the  death  of  the  party  injured 
occurs  within  ninety  days  after  the  injury,  the  fact  that 
the  deceased  has  not  given  the  notice  required  by  the  stat- 
ute does  not  defeat  the  action  brought  by  the  administrator 
under  the  provisions  of  sec.  4255,  R.  S.,  and  that  it  is  not 
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necessary  in  any  case  that  the  administrator  should  give 
the  notice  required  by  sec.  1339,  R.  S.,  in  order  to  maintain 
an  action  under  said  sec.  4255.  The  language  of  sec.  1339 
very  clearly  contemplates  that  the  party  who  shall  give  the 
notice  required  by  that  section  is  the  party  injured.  In 
fact,  no  one  can  maintain  an  action  under  said  section  other 
than  the  party  injured.  If  the  party  injured  die  before 
judgment  rendered  in  his  favor,  all  right  under  that  section 
is  lost.  See  Randall  v.  N.  W.  Tel  Co,  54  Wis.  140;  Mee^e 
V.  Fond  du  Lac,  48  Wis.  323.  It  is  evident,  therefore,  that 
the  right  to  maintain  the  action  for  causing  the  death  of 
Mrs.  McKeigue  is  not  given  by  said  sec.  1339,  but  depends 
solely  on  the  provisions  of  said  sec.  4255,  R.  S.  This  sec- 
tion provides  that ''  whenever  the  death  of  a  person  shall  be 
caused  by  a  wrongful  act,  neglect,  or  default,  and  the  act, 
neglect,  or  default  is  such  as  would,  if  death  had  not  en- 
sued^ have  entitled  the  party  injured  to  maintain  an  action 
and  recover  damages  in  respect  thereof,  then  and  in  every 
such  case  the  person  who,  or  the  corporation  which,  would 
have  been  liable  if  death  had  not  ensued,  shall  be  liable  to 
an  action  for  damages,"  etc. 

It  will  be  seen  that  the  right  to  maintain  this  action  for 
an  injury  causing  the  death  of  a  party  depends  upon  two 
things :  Firet,  that  the  death  of  the  party  was  caused  by 
the  neglect  or  default  of  the  defendant;  and  such  neglect 
or  default  was  such  that,  had  the  person  injured  lived,  he 
could  have  maintained  an  action  against  the  defendant  for 
Buch  injury.  Now,  it  is  evident  from  the  facts  found  in 
this  case  that  the  neglect  of  the  defendant  caused  the  death 
of  Mrs.  McKeigue,  and  that  the  deceased,  at  the  time  of 
her  death,  could,  had  she  lived,  have  maintained  her  action 
against  the  defendant  city.  She  had  ample  time  to  give 
her  notice,  had  she  lived,  as  required  by  sec.  1339,  R.  S.; 
and,  in  the  language  of  the  statute,  she  might,  had  she 
lived  longer,  have  maintained  such  action.    We  think  sec. 
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4255  must  be  construed  as  giving  the  right  of  action  to  the 
administrator  whenever  the  death  occurs  at  such  a  time  as 
would  have  enabled  the  deceased,  had  he  or  she  lived 
longer,  to  have  complied  with  sec.  1339,  and  so  have  main- 
tained such  action.  Any  other  construction  would  destroy 
all  right  of  action,  under  said  sec.  4255,  against  towns, 
cities,  villages,  or  counties  under  said  section,  when  death 
followed  immediately  on  the  happening  of  the  accident. 
In  such  case  the  party  dying  could  not,  at  the  time  of  the 
death,  have  maintained  an  action,  because  no  notice  had 
then  been  given  as  required  by  the  statute;  and  sec.  4255 
gives  the  action  to  the  administrator  only  when  an  action 
could  have  been  maintained  by  the  deceased. 

If  the  deceased  had  lived  until  after  the  expiration  of  the 
ninety  days  given  by  statute  within  which  to  serve  the  no- 
tice on  the  town,  etc.,  and  no  notice  had  been  served  as  re- 
quired by  law,  and  afterwards  had  died,  it  may  be  that  a 
different  rule  would  be  applied.  In  such  case  the  deceased 
could  not  have  maintained  an  action  had  he  or  she  contin- 
ued to  live  longer;  and  possibly,  under  sec.  4255,  no  action 
could  in  that  case  be  maintained  by  the  administrator. 
We  do  not,  however,  pass  upon  this  question,  as  it  is  not 
involved  in  this  case.  See  Pariah  v.  Eden^  62  Wis.  272, 
287. 

The  cases  cited  by  the  counsel  for  the  appellant,  in  Massa- 
chusetts, Taylor  v.  Wdburn^  130  Mass.  494,  and  Madden  v. 
Springfieldj  131  Mass.  441,  which  seem  to  hold  that  the 
notice  required  to  be  given  by  the  statutes  of  that  state 
may  be  given  after  the  death  of  the  party  injured  and 
within  the  time  limited  by  law,  are  not  applicable  under  our 
statute.  By  the  statutes  of  Massachusetts,  an  action  for 
an  injury  to  the  person  survives,  and  the  administrator  in 
such  action  maintains  the  action  in  the  right  of  the  de- 
ceased person,  and  recovers  damages  as  though  he  had  sur- 
vived.   See  Pub.  Stats.  Mass.  1882,  p.  958.    Under  the  law 
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of  that  state  the  administrator  stands  in  the  place  of  the 
deceased,  and  recovers  for  the  benefit  of  his  estate.  Un- 
der our  law  there  is  no  such  relation  between  the  deceased 
and  the  person  who  brings  the  action. 

Second,  The  learned  counsel  insist  that  the  complaint  is 
bad  because  it  does  not  state  facts  which  show  that  the 
children  of  the  deceased  suffered  any  pecuniary  loss  by  the 
death  of  their  mother.  The  complaint  shows  that  the  de- 
ceased was  a  widow  at  the  time  of  her  death;  that  she  left 
surviving  her  eight  children,  ranging  from  the  ages  of 
twenty-five  years  down  to  seven  years;  and  it  further  al- 
leges that  three  of  the  younger  children,  being  of  the  ages 
thirteen,  eleven,  and  seven  years,  were  dependent  upon  h^r 
for  their  support,  nurture,  and  education.  We  think  the 
facts  stated  show  that  the  three  children  named  in  the  com- 
plaint as  being  of  the  ages  of  thirteen,  eleven,  and  seven 
years  suffered  a  pecuniary  loss  by  the  death  of  their 
mother.  We  think  the  allegation  that  the  younger  children 
were  dependent  upon  her  for  support  and  nurture  and  edu- 
cation should  be  construed  to  mean  that  she,  while  living, 
furnished  them  with  support,  nurture,  and  the  means  of 
education,  which  were  lost  to  them  by  her  death.  The 
complaint  is  sufficient  under  the  ruling  of  this  court  in  the 
case  of  Kelly  v.  C,  M,  c&  SL  P.  R,  Co.  50  Wis.  381,  and 
states  a  cause  of  action  under  the  statute. 

2.  The  second  error  assigned  is  that  the  mayor  of  the 
defendant  city  was  permitted  to  appear  on  behalf  of  the 
plaintiff  in  the  action.  It  appears  that  Mr.  Winans  had 
been  employed  as  one  of  the  attorneys  for  the  plaintiff  in 
the  action  a  long  time  before  he  was  elected  to  the  office  of 
mayor.  Under  the  circumstances,  we  see  no  impropriety 
in  his  performing  a  service  he  had  contracted  to  perform 
for  the  plaintiff  before  he  held  the  official  relation  to  the 
city  which  he  held  at  the  time  of  the  trial.  Certainly  he 
would  not  have  been  justified  in  assisting  to  defeat  his  client 
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in  her  action  because  of  his  subsequently  axjquired  relations 
to  the  city,  and  we  know  of  no  rule  of  law  or  ethics  which 
made  it  incumbent  on  him  to  withdraw  his  legal  services 
from  the  plaintiff  on  account  of  his  official  position.  We 
think  he  could  not  rightfully  do  so  without  her  consent. 
We  do  not  think  the  official  position  of  Mr.  Winans,  under 
the  circumstances,  could  have  prejudiced  the  city  in  the  trial 
of  the  action. 

3.  The  third  error  assigned  is  that  the  court  erred  in  per- 
mitting the  plaintiff  to  prove  the  expressions  of  pain  uttered 
by  the  deceased  at  the  time  she  claimed  to  have  been  in- 
jured, and  from  that  time  down  to  her  death.  We  think 
this  evidence  was  clearly  admissible.  The  learned  circuit 
judge  excluded  all  the  statements  made  by  the  deceased  as 
to  the  cause  of  her  pains  or  injuries,  and  simply  permitted 
the  witnesses  to  testify  as  to  her  expressions  of  pain  and 
suffering,  and  to  indicate  the  place  where  such  pains  were 
located.  To  this  extent  we  think  the  declarations  of  the 
deceased  were  admissible.  See  Quaife  v.  C.  c6  N.  W.  R, 
Go.  48  Wis.  513,  524;  Oray  v.  McLaughlin,  26  Iowa,  279;  1 
Greenl.  Ev.  §  102,  and  cases  cited  in  notes;  Matteson  v.  iT. 
r.  a  jR.  Co.  62  Barb.  364,  376;  Caldwell  v.  Murphy,  11 K 
Y.  416;  Fayv.  Harlan,  128  Mass.  244;  Barherv.  Merriam, 
11  Allen,  322;  Insurance  Co.  v.  Mosley,  8  Wall.  397;  Bacon 
V.  Charlton,  7  Cush.  581 ;    Werely  v.  Persons,  28  N.  Y.  344. 

4.  It  is  alleged  that  it  was  error  to  permit  the  plaintiff  to 
prove  that  two  of  the  younger  children  were  in  poor  health. 
We  think  this  was  competent,  as  tending  to  show  that  the 
loss  of  their  mother  was  a  pecuniary  loss  to  them  especially. 
It  was  competent  on  the  question  of  damages.  Because  in- 
cidentally, upder  the  statute,  the  other  children  might  be 
benefited  by  this  evidence,  furnishes  no  good  reason  for  ex- 
cluding it. 

5.  It  is  alleged  that  it  was  error  to  permit  proof  that  one 
of  the  aldermen  of  the  city  had  notice  of  the  defect  in  the 
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cross-walk  before  the  accident  happened.  The  city  charter 
provides  that  the  "  common  council  shall  have  control  and 
power  over  and  management  of  all  streets,  alleys,  lanes,  and 
public  grounds  in  said  city,"  etc.  This  language  of  the  city 
charter  gives  to  the  common  council  the  same  general 
powers  and  control  over  the  streets  of  the  city  that  the  gen- 
eral laws  of  the  state  give  to  the  supervisors  of  towns  over 
the  roads  in  their  respective  towns.  See  sec.  1223,  R.  S. 
1878.  The  aldermen,  with  the  mayor,  compose  the  com- 
mon council  of  the  city. 

In  the  case  of  Jaquish  v.  Ithacaj  36  Wis.  108,  it  was 
shown  that  notice  of  the  defect  in  the  highway  had  been 
given  to  the  chairman  of  the  town,  who  was  one  of  the 
supervisors ;  and  it  was  argued  that  such  notice  was  not  no- 
tice to  the  town.  This  court  said :  "  Notice  of  the  defect 
to  that  officer,  who  is  one  of  the  board  charged  by  law  with 
the  care  and  superintendence  of  the  highways  and  bridges 
in  the  town,  is  notice  to  the  town ;  and  if,  thereafter,  no 
proper  precautions  were  taken  in  due  time  to  guard  against 
accidents  by  reason  of  such  defects,  the  town  is  chargeable 
with  negligence."  The  cases  cited  by  the  learned  counsel 
for  the  respondent  in  their  brief  from  other  courts  fully  sus- 
tain the  ruling  of  this  court  in  the  case  of  Jaguish  v.  It/iaca. 

Independent  of  the  evidence  that  notice  had  been  given 
to  one  of  the  aldermen  of  the  city  of  the  defect  in  question, 
there  was  abundance  of  evidence  in  the  case  tending  to 
show  that  the  defect  had  existed  for  such  a  length  of  time 
that  the  city  would  be  presumed  to  have  notice  of  its  exist- 
ence without  proof  of  actual  notice. 

6.  This  objection  is  similar  in  its  nature  to  the  fourth,  and 
the  evidence  objected  to  was  competent  as  tending  to  show 
that  the  children  had  no  means  of  support  of  their  own,  and 
so  would  be  dependent  upon  their  mother  if  she  was  living. 

7.  The  objection  to  the  annuity  tables,  as  tending  to 
prove  the  probable  number  of  years  the  deceased  would 
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have  lived  if  the  accident  had  not  happened,  was  not  well 
taken.  This  court  held,  in  Berg  v.  (?.,  M.  cfe  St.  P.  H.  Co. 
50  Wis.  427,  and  Muloaima  v.  JanesviUe,  67  Wis.  24,  that 
these  tables  were  admissible  in  a  case  of  this  kind,  not  as 
forming  a  legal  basis  upon  which  the  jury  might  determine 
the  probable  length  of  life  of  the  deceased,  but  as  evidence 
which  the  jury  might  consider,  with  all  the  other  evidence 
in  the  case  upon  that  point.  The  eleventh  error  assigned 
upon  the  instruction  to  the  jury  on  this  question  of  the  an- 
nuity tables  cannot  be  sustained.  The  learned  judge  did 
not  direct  the  jury  to  base  their  finding  upon  these  tables 
alone,  but  to  consider  them  Avith  the  other  evidence  in  tlie 
case.  Upon  the  propriety  of  admitting  annuity  tables  in 
evidence  in  cases  of  this  kind,  see  the  case  of  Vicksburg  <& 
M.-  R,  Co.  V.  Putnam,  118  U.  S.  554,  and  cases  cited  in  the 
opinion. 

8.  It  is  assigned  as  error  that  the  court  refused  to  give 
the  following  instruction  to  the  jurj^ :  "  If  the  deceased,  Mrs. 
McKeigue,  knew  of  the  defect,  its  extent  and  nature,  when 
she  attempted  to  pass  over  the  walk  in  question,  the  plaint- 
iff cannot  recover  in  any  event,  unless  you  find  that  the  de- 
ceased was  passing  along  the  walk  carefully,  thoughtfully, 
and  prudently,  with  the  intent  to  avoid  the  danger  which 
was  in  the  way.  And  if  the  deceased,  at  the  time  she  at- 
tempted to  pass  over  the  walk  in  question,  knew  the  same 
was  dangerous  and  that  she  could  not  pass  the  same  with- 
out risk  of  injury,  and  if  she  could,  at  the  same  time,  easily 
have  passed  around  the  dangerous  place  so  as  to  have 
avoided  all  danger,  she  cannot  recover  in  this  action."  We 
think  this  instruction  was  properly  refused,  in  view  of  what 
the  learned  circuit  judge  had  said  to  the  jury  upon  that  sub- 
ject in  his  general  charge.  The  instruction  requested  would 
seem  to  require  the  deceased  to  have  exercised  the  care  in- 
dicated in  the  instruction  requested,  if  she  knew  generally 
of  the  defect,  though  at  the  time  she  may,  on  account  of  the 
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storm  and  darkness  or  other  causes,  have  not  had  it  in  mind 
when  she  undertook  to  cross  over  it.  The  last  part  of  the 
instruction  asked  was,  we  think,  properly  refused  under  any 
circumstances.  Even  though  there  may  have  been  some 
risk  of  injury  in  passing  over  the  defective  walk,  and  al- 
though she  might  easily  have  passed  around  the  dangerous 
place,  these  facts  alone,  being  conceded,  did  not,  as  a  matter 
of  law,  entitle  the  defendant  to  a  verdict.  It  would  still  be 
a  question  for  the  jury  whether  she  was  guilty  of  contribu- 
tory negligence  in  passing  over  the  defective  walk. 

9.  It  is  said  that  the  learned  circuit  judge  so  instructed 
the  jury  that  he  excluded  from  their  consideration  whether 
the  street  was  in  a  reasonabl}'^  safe  condition,  and  instructed 
the  jury  that  the  city  would  be  liable  although  the  street  in 
question  was  in  a  reasonably  safe  condition.  After  a  care- 
ful reading  of  the  instruction  referred  to  by  the  learned 
counsel,  we  cannot  find  that  such  an  instruction  was  given. 
The  instruction  referred  to  by  the  learned  counsel  in  their 
brief  commences  with  this  stateYnent:  "While  the  duty 
rested  upon  the  city  to  keep  this  cross-walk  in  a  reasonably 
safe  condition  for  public  use  by  day  and  night,"  etc.  If  the 
learned  counsel  mean  by  this  exception  to  the  instructions  that 
the  cross-walk  in  question  might  be  defective  and  wholly 
out  of  repair  and  unsafe  for  public  travel,  and  yet  the  street 
as  a  whole  be  reasonably  safe,  we  would  be  inclined  to 
differ  with  them  on  that  proposition;  but,  if  such  was  the 
claim,  it  was  their  duty  to  have  called  the  attention  of  the 
learned  circuit  judge  to  that  proposition,  and  have  asked 
some  instruction  conveying  that  idea  to  the  jury,  if  they 
wished  to  rely  upon  it  as  a  valid  legal  proposition. 

The  tenth  assignment  of  error  raises  the  same  question 
presented  by  the  fifth.  It  was  not  error  to  instruct  the  jury 
that  notice  of  the  defect  to  one  of  the  aldermen  was  notice 
to  the  city.  The  eleventh  error  was  disposed  of  in  ^con- 
nection with  the  seventh ;  and  the  twelfth  error  assigned 
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was  disposed  of  in  connection  with  the  eighth,  and  no  further 
comment  upon  them  is  required  here. 

Holding,  as  we  do,  that  upon  all  the  material  questions 
of  fact  the  verdict  of  the  jury  is  sustained  by  the  evidence, 
and  that  there  are  no  errors  in  the  admission  or  rejection  of 
evidence,  in  the  instructions  to  the  jury,  or  in  the  general 
conduct  of  the  trial,  it  follows  that  there  was  no  error  in 
refusing  to  grant  a  new  trial. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed. 


See  note  to  this  case  in  81  N.  W.  Rep.  803.— Rep. 


Whebeatt,  Eespondent,  vs.  Ellis,  Appellant. 

November  6, 1886 — February  1, 1887, 

(lyi)  ^hbdgment  by  default:  Conditional  order:  Stay  of  proceedings: 
Appeal  to  S.  C,  (S)  **  Recovery  of  money  only:'  (4)  Interest: 
Heading.  (5)  Vacating  judgment:  Terms:  Discretion,  (6)  Ap- 
pealable order. 

1.  The  drcnit  court  ordered  that  the  answer  be  stricken  out  and  that 

the  plaintiff  have  judgment  as  upon  default  unless  the  defendant 
do  certain  things  within  a  certain  time.  The  defendant  failed  to 
comply  with  the  conditions  of  the  order,  but,  after  the  time  limited 
for  such  compliance,  appealed  from  the  order.  A  stay  of  proceed- 
ings upon  the  order,  pending  the  appeal,  was  afterwards  granted 
by  this  court.  The  ordft:  was  affirmed.  Held,  that  upon  the  filing 
of  the  remittitur  the  plaintiff  was  entitled,  at  once  and  without 
notice  or  further  order,  to  judgment  as  upon  default,  in  pursuance 
of  the  original  order. 

2.  This  court  having  in  such  matters  appellate  jurisdiction  only  wiU 

not,  on  affbrming  such  an  order,  give  further  time  for  the  appellant 
to  comply  with  its  conditions,  but  wiU  leave  that  matter  to  the 
discretion  of  the  court  having  original  jurisdiction. 
8.  Under  subd.  1,  sec.  2891,  R.  S.,  judgment  may  be  entered  by  the 
derk  for  the  amount  demanded  in  the  complaint,  in  an  action 
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arising  on  contract  for  the  recovery  of  money  only,  although  the 
damages  are  unliquidated. 

4.  Where  the  plaintiff  was  entitled  to  interest  on  the  amount  due  him 
from  the  time  of  the  commencement  of  the  action,  he  may  include 
such  interest  in  a  judgment  taken  by  default,  although  the  dam- 
ages were  unliquidated  and  the  interest  was  not  specifically  de- 
manded in  the  complaint. 

6.  The  relieving  of  a  party  from  a  judgment  against  him,  under  sec. 
2832,  R.  S.,  and  the  terms  upon  which  such  relief  shall  be  granted, 
are  within  the  discretion  of  the  trial  court,  and  this  court  will  not 
interfere  unless  there  has  been  a  manifest  abuse  of  discretion. 

6.  An  appeal  will  not  lie  from  an  order  made  by  a  judge  at  chambers. 

APPEAL  from  the  Circuit  Court  for  Trempealeau  County. 

The  following  statement  of  the  case  was  prepared  by 
Mr.  Justice  Cassoday: 

This  action  was  commenced  February  24,  1883.  The  de- 
fendant's demurrer  to  the  complaint  on  the  ground  of 
insufficiency  was  overruled  by  the  trial  court;  and  the  order 
overruling  the  same  was  affirmed  by  this  court.  68  Wis. 
625.  The  cause  being  remitted  to  the  trial  court  aritt  issue 
joined,  the  defendant  was  required  to  give  his  deposition 
"  otherwise  than  as  a  witness  on  the  trial,"  at  the  instance 
of  the  plaintiff,  as  prescribed  by  sees.  4096,  4097,  R  S. ;  cb. 
194,  Laws  of  1882;  ch.  321,  Laws  of  1885;  and  having  re- 
fused to  do  so,  and  upon  affidavit  showing  the  facts,  and 
upon  an  order  to  show  cause  to  the  contrary  served  on  the 
defendant,  the  trial  court,  July  2,  1885,  ordered,  in  eflfect, 
that  the  motion  of  the  plaintiff  to  strike  out  the  defendant's 
answer  and  to  give  judgment  against  him  as  upon  default 
or  failure  of  proof  be  granted  and  allowed ;  that  said  an- 
swer be,  and  the  same  was  thereby,  stricken  out;  that 
judgment  be  rendered  and  entered  therein  in  favor  of  the 
plaintiflf  and  against  the  defendant  as  upon  default,  pursu- 
ant to  the  statute,  unless  the  defendant,  within  twenty  days 
from  the  date  of  the  service  of  a  copy  of  the  order  upon 
him  or  his  attorney  herein,  appear  before  S.  W.  McCaslin, 
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Esq.,  a  coart  commissioner,  at  his  office,  at  the  time  and 
place  named,  within  the  twenty  days  aforesaid,  to  be  by  the 
defendant  designated,  and  of  which  time  ten  days'  notice 
in  writing  should  be  served  by  him  on  the  plaintiff's  attor- 
ney herein,  and  then  and  there  be  examined  and  give  his 
examination  by  deposition  in  the  manner  required  of  him 
by  the  subpoena  and  notice  therefor,  and  unless  the  defend- 
aijjb  should  also,  within  ten  days  after  service  of  a  copy  of 
the  order,  pay  to  the  plaintiflTs  attorney  the  sum  of  $10  al- 
lowed as  costs  of  this  motion.  A  copy  of  that  order  was 
served  on  the  defendant's  attorney  herein  July  13,  1885. 
July  20,  1885,  the  time  for  serving  notice  of  defendant's  in- 
tention to  be  examined  on  behalf  of  the  plaintiff  as  pro- 
vided in  said  order  of  July  2,  1885,  was,  by  stipulation, 
extended  to  and  including  July  27, 1885,  provided  the  $10 
costs  should  be  paid  when  such  notice  should  be  served. 
July  22,  1885,  the  trial  judge,  upon  due  application  by  the 
defendant  therefor,  refused  to  fix  the  amount  of  an  under- 
taking to  stay  proceedings  pending  an  appeal  to  be  taken 
from  said  order.  July  24,  1885,  the  defendant  appealed 
from  said  order  of  July  2,  1885,  and  gave  the  usual  under- 
taking, in  the  sum  of  $250,  for  costs  and  damages  on  such 
appeal.  July  28,  1885,  a  temporary  stay  of  proceedings 
in  the  trial  court  upon  the  order,  pending  the  appeal,  was 
granted  by  a  justice  of  this  court  in  vacation.  September 
22, 1885,  such  temporary  stay  was  made  permanent,  pend- 
ing such  appeal,  upon  giving  the  requisite  bond,  which  was 
done.  The  order  of  July  2,  1885,  was  affirmed  by  this 
court,  and  the  cause  remanded  for  further  proceedings.  66 
Wis.  639.  The  remittitur  thereon  was  filed  in  the  trial 
court,  June  8, 1886,  and  notice  thereof  served  on  the  de- 
fendant's attorney,  June  10, 1886. 

Upon  an  afi&davit  stating  the  facts  a  judgment,  as  upon 
a  default,  was  entered  in  the  trial  court,  June  11,  1886, 
wherein  it  was,  in  effect,  adjudged  that  the  plaintiff  recover 
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of  and  from  the  defendant  $2,893.45,  the  amount  claimed 
in  the  complaint,  with  interest  thereon  since  the  commence- 
ment of  this  action,  together  with  the  further  sum  of  $44.65 
costs  and  disbursements,  amounting  in  the  whole  to  the 
sum  of  $2,938.10.  June  12,  1886,  the  defendant  served  no- 
tice on  the  plaintiffs  attorney  of  his  willingness  to  comply 
with  the  conditions  of  the  order  of  July  2,  1885,  and  des- 
ignated June  22,  1886,  as  the  time  for  so  doing.  That  no- 
tice was  immediately  returned  as  unauthorized,  and  because 
the  time  limited  in  the  order  had  expired,  and  the  costs 
therein  required  had  not  previously  been  paid.  June  15, 1886, 
the  defendant  obtained  an  order  from  the  court  to  show 
cause,  returnable  June  17,  1886,  why  the  judgment  entered 
should  not  be  set  aside  and  vacated  and  the  answer  permit- 
ted to  stand. 

Upon  the  hearing  of  that  motion,  June  17,  1886,  it  was, 
in  effect,  ordered  by  the  court  that  the  said  answer  be  per- 
*  mitted  to  stand  as  defendant's  answer  in  the  action,  and  the 
cause  stand  for  trial,  notwithstanding  the  striking  out  of 
the  same,  upon  the  condition  that  the  defendant  should,  on 
or  before  June  22,  1886,  pay  to  the  plaintiff's  attorney  $10 
costs  of  this  motion,  and  the  further  sum  of  $10  costs  al- 
lowed in  the  order  of  July  2,  1885,  and  the  further  sum  of 
$10  taxed  and  allowed  as  the  costs  of  the  entry  of  said 
judgment,  amounting  in  all  to  $30;  and  upon  the  further 
condition  that  the  defendant  appear  and  attend  before  said 
court  commissioner  at  his  oflBce  in  Eau  Claire,  June  28, 
1886,  at  9  A.  M.,  and  from  day  to  day  thereafter  as  he  might 
be  lawfully  required  until  his  examination  should  be  com- 
pleted, and  then  and  there  be  examined  otherwise  than  as  a 
witness  on  a  trial,  by  deposition,  at  the  instance  of  the 
plaintiff,  as  provided  by  the  statutes  ab^ve  referred  to;  and 
it  was  therein  further  ordered,  as  a  part  of  the  terms  and 
conditions  of  granting  such  order  for  the  relief  of  the  de- 
fendant, that  the  plaintiff  may  perfect  his  said  judgment 
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SO  entered  by  the  taxation  and  entry  therein  of  the  costs  of 
said  action ;  that  in  case  the  defendant  complied  with  such 
tenns  and  conditions  the  said  judgment  should  stand  as 
security  for  any  judgment  that  the  plaintiff  might  there- 
after recover  herein;  that  the  same  might  be  docketed  and 
remain  and  be  enforced  as  such  security,  and  that  tran- 
scripts of  the  docket  of  such  judgment  might  be  taken  and 
filed  as  provided  by  law ;  that  in  case  the  defendant  failed 
or  refused  to  perform  in  all  respects  the  conditions  of 
such  order,  then  such  judgment  should  stand  and  be  enforced 
as  the  final  judgment  of  the  court  herein  the  same  as  though 
such  order  had  not  been  made.  It  was  therein  further 
ordered,  at  the  request  of  the  defendant,  in  effect,  that  he 
might  at  his  option  give  a  bond  as  security,  instead  of  re- 
taining said  judgment  as  specified  therein,  upon  his  comply- 
ing with  such  conditions. 

Afterwards,  on  June  23,  1886^,  the  defendant  applied  to 
the  judge  at  his  chagibers  upon  the  records  and  papers  on 
file  in  the  action,  and  aflftdavits,  to' permit  him  to  comply 
with  the  order  of  July  2,  1885,  on  payment  of  $10  costs  as 
thereby  required,  and  giving  to  the  plaintiff  not  less  than 
ten  days'  written  notice  of  the  time  and  place  in  Eau  Claire 
at  which  he  would  be  examined  before  said  commissioner 
other  than  as  a  witness  on  the  trial,  and,  upon  being  so 
examined,  to  permit  his  answer  to  stand,  and  this  cause  to 
be  at  issue  and  for  trial  thereon;  and,  in  the  mean  time, 
until  further  ordered,  staying  plaintiff's  proceedings  upon 
said  order  of  June  17,  1886,  for  a  period  not  exceeding 
twenty  days;  and,  such  application  having  been  duly  heard 
on  defendant's  motion,  the  same  was  denied  by  said  trial 
judge  at  chambers,  and  the  order  denying  the  same  was 
therein  ordered  to  be  filed  and  entered  with  the  clerk  of  the 
trial  court.  June  25,  1886,  the  defendant  appealed  to  this 
court  (1)  from  said  judgment  entered  June  11,  1886;  (2) 
from  the  whole  of  the  order  of  the  court  made  June  17, 
Vol.  68— 5 
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1886,  except  the  part  which  permits  and  requires  the  de- 
fendant to  pay  $10  costs  of  motion  as  a  condition  of  being 
examined,  and  permits  and  requires  him  to  be  so  examined, 
and  the  defendant's  answer  to  stand,  and  this  cause  to  be 
at  issue  thereon  for  trial ;  (3)  from  said  order  of  said  trial 
judge  made  at  his  chambers  June  23, 1886. 

For  the  appellant  there  was  a  brief  by  Alexander  Meg- 
getty  attorney,  and  W.  F.  Bailey ^  of  counsel,  and  oral  argu- 
ment by  Mr.  Bailey,  They  contended,  inter  alia^  that 
judgment  could  not  be  entered  by  the  clerk  in  this  case. 
The  phrase  "  for  the  recovery  of  money  only  "  in  subd.  1, 
sec.  2891,  R  S.,  means  for  the  recovery  of  a  definite  sum  of 
money  as  such,  and  without  calling  upon  the  court  to  as- 
certain anything  but  the  existence  and  terms  of  J:he  con- 
tract by  which  it  became  due.  Tuttle  v.  Smithy  14  How. 
Pr.  395 ;  Ilejnson  v.  Decker^  29  id.  385.  The  judgment  was 
irregular  because  the  amount  exceeded  that  demanded  in 
the  complaint.  No  claim  for  interest  h^  been  made.  E.  8. 
sec.  2886;  Marsh  v.  Fraser,  37  Wis.  149;  Tyson  v.  MH/watb- 
kee,  50  id.  90 ;  Zwiekey  v.  Haney^  63  id.  468. 

Levi  M.  Vilas,  for  the  respondent. 

The  following  opinion  was  filed  November  23, 1886: 

Cassodat,  J.  The  facts  disclose  no  lack  of  vigorous  con- 
tention. The  cause  has  been  pending  for  nearly  four  years 
without  any  trial  being  had  upon  the  merits.  This  is  the 
fourth  time  we  have  been  called  upon  to  determine  some 
question  of  practice.  But  every  party  may,  in  the  forms 
prescribed  by  law,  insist  upon  what  he  conceives  to  be  his 
strict  legal  rights.  Courts  can  do  no  less  than  to  patiently 
listen,  carefully  consider,  and  then  determine  according  to 
the  law  and  the  facts. 

1.  The  difficulty  here  apparently  grows  out  of  a  miscon- 
ception or  inadvertence  in  relation  to  the  order  of  July  2, 
1885,  and  the  effect  of  the  appeal  from  it.    A  copy  of  that 
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order  was  served  on  the  defendant's  attorney,  July  13, 1885. 
That  order  in  terms  authorized  the  defendant  to  escape 
from  its  provisions  by  paying  the  costs  of  motion  within 
ten  days  from  the  time  of  such  service,  and  also,  within 
that  time,  giving  the  plaintiff's  attorney  ten  days'  notice,  in' 
writing,  of  his  willingness  to  submit  to  an  examination  be- 
fore the  commissioner,  at  a  time  to  be  fixed  by  the  defend- 
ant, within  twenty  days  from  the  time  of  the  service  of 
such  copy.  July  20, 1885,  the  time  limited  for  the  payment 
of  such  costs  and  giving  such  notice  of  submission  was  ex- 
tended, by  stipulation,  to  and  including  July  27, 1885.  The 
appeal  taken  July  24,  1885,  from  the  order  of  July  2, 1885, 
accompanied  by  an  undertaking  as  required  by  sec.  3052, 
E.  8.,  and  ch.  49,  Laws  of  1883,  did  not  operate  as  a  stay 
of  proceedings  upon  the  order  appealed  from.  The  statutes 
expressly  declare  that,  "  when  the  appeal  is  from  an  order, 
the  execution  or  performance  thereof  shall  not  be  delayed, 
except  upon  compliance  with  such  conditions  as  the  court 
or  the  presiding  judge  thereof  shall  direct."  Sec.  3060,  R. 
8.;  ch.  49,  Laws  of  1883.  No  such  direction  was  given  by 
the  trial  court  or  the  presiding  judge  thereof.  On  the  con- 
trary, the  trial  judge  expressly  refused  to  fix  the  amount  of 
any  undertaking  under  that  section,  or  stay  proceedings  on 
the  order.  Accordingly  the  time  for  paying  such  costs  and 
giving  such  notice  expired  July  27,  1885. 

July  28,  1885,  a  justice  of  this  court  granted  a  temporary 
stay,  which  this  court  subsequently  made  permanent,  pend- 
ing the  appeal.  This  was,  in  effect,  holding  that  the  trial 
judge  improperly  refused  to  grant  such  stay.  Nevertheless, 
it  was  a  fact  that  no  stay  was  granted  until  July  28,  1885, 
before  which  day  the  defendant's  time  for  paying  such  costs 
and  giving  such  notice  of  a  willingness  to  submit  to  the 
terms  of  the  order  had  expired  by  limitation.  The  result 
was  that  the  defendant  had,  technically,  lost  the  right  of 
compliance  with  the  conditions  of  that  order  before  any 
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stay  thereon  was  granted.  That  stay  was  only  during  the 
pendency  of  the  appeal,  and  necessarily  terminated  upon 
the  filing  of  the  remittitur.  It  in  no  way  enlarged  the 
time  for  compliance  with  the  conditions  of  the  order.  This 
court,  on  that  appeal,  might  possibly  have  imposed  con- 
ditions upon  such  affirmance  allowing  the  defendant  further 
time  for  compliance.  But  whether  it  might  or  not  is  im- 
material here,  since  it  was  not  requested  nor  done,  and  the 
matter  has  become  res  adjudicata.  These  things  being  so, 
and  the  order  of  July  2, 1885,  having  in  all  respects  been 
affirmed  by  this  court  (65  Wis.  639),  it  necessarily  follows 
that  upon  filing  the  remittitur  the  order  stood  the  same  as 
though  no  appeal  had  ever  been  taken  therefrom.  The  re- 
sult is  that,  immediately  upon  the  record  being  returned  to 
the  trial  court,  the  plaintiff  was  technically  entitled,  as  a 
matter  of  legal  right,  to  judgment  as  upon  default,  in  pur- 
suance of  the  mandate  of  the  order.  Nor  was  it  necessary 
to  give  notice  to  the  defendant  of  such  intended  application 
for  judgment,  since  the  order  for  judgment  had  been  made 
by  the  court  after  notice  and  hearing  of  the  defendant. 
Whatever  may  be  the  rule  elsewhere,  under  our  practice 
there  was  no  necessity  for  an  additional  order  giving  per- 
mission  to  execute  the  order  which  had  already  been  made 
by  the  court. 

2.  Was  the  plaintiff,  upon  his  complaint,  entitled  to  the 
judgment  which  he  did  enter?  The  summons  and  com- 
plaint were  personally  served  upon  the  defendant.  The 
substance  of  the  complaint  was  sufficiently  stated  on  a 
former  appeal.  58  Wis.  625.  It  was  verified,  and  alleged 
a  cause  of  action  arising  on  contract  for  the  recovery  of 
money  only,  within  the  meaning  of  subd.  1,  sec.  2891,  R. 
S.,  as  it  has  frequently  been  construed  by  this  court.  Scko- 
hacher  v.  Germ^ntovm  Farmers'  Mut,  Ins,  Co.  59  Wis.  90- 
92,  and  cases  there  cited.  This  being  so,  it  was  a  proper 
case  for  entering  judgment,  as  upon  default,  with  the  clerk. 
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Besides,  as  indicated,  there  was  an  unexecuted  order  for 
judgment  made  by  the  court  upon  due  notice  and  hearing. 
3.  Although  the  damages  were  unliquidated,  yet  the 
plaintiff  was  clearly  entitled  to  interest  on  the  amount  due 
him  from  the  time  of  the  commencement  of  the  action. 
Was  he  precluded  from  recovering  such  interest  by  his 
omission  to  pray  specifically  for  the  same  in  his  complaint? 
The  relief  granted  as  upon  a  default  cannot  exceed  that 
which  is  demanded  in  the  complaint.  Sec.  2886,  R.  S.; 
Zwickey  v.  Haney^  63  Wis.  464 ;  Edleman  v.  Kidd,  65  Wis. 
25.  But  the  demand  for  judgment  was  for  the  amount  due 
at  the  commencement  of  the  action.  If  the  plaintiff  was 
entitled  to  the  amount  claimed  as  of  that  date,  then  he  was 
entitled  to  interest  thereon,  as  a  matter  of  law,  and  hence 
it  was  unnecessary  to  allege  the  same  as  a  fact.  The  com- 
plaint, therefore,  apprised  the  defendant  of  the  amount  of 
the  plaintiff's  claim,  and  thereby  secured  the  purposes  of 
that  section.  Had  the  judgment  included  interest  prior  to 
the  commencement  of  the  action,  and  been  entered  upon 
an  ordinary  default,  it  would  have  been  error.  But  this  is 
different,  since  the  interest  included  in  the  judgment  ac- 
crued after  the  commencement  of  the  action.  This  seems 
to  be  permissible.  Saven  v.  Baldwin^  5  Iowa,  605.  Be- 
sides, although  the  judgment  is  entered  "  as  upon  default," 
still  it  can  hardly  be  regarded  as  a  case  without  an  answer, 
within  the  meaning  of  sec.  2886 ;  for  that  contemplates  a 
right  of  reliance,  on  the  part  of  the  defendant,  that  judg. 
ment  will  not  be  taken  for  an  amount  exceeding  that  which 
is  demanded  in  the  complaint.  Here  there  certainly  was 
no  misplaced  confidence  in  that  regard.  Manifestly,  there 
should  be  no  reversal  in  a  case  like  this,  where  the  judg- 
ment does  not  exceed  the  amount  to  which  the  plaintiff  is 
legally  entitled  -  upon  the  facts  stated  in  the  complaint,  as 
no  substantial  right  of  the  defendant  is  thereby  affected. 
Sec.  2829,  R.  S.     See,  also,  Hodge  v.  SawycTy  34  Wis.  397- 
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4.  The  judgment  having  been  regularly  entered,  the  de- 
fendant could  only  have  it  opened  as  a  matter  of  favor, 
and  upon  a  proper  application.  Here  the  application  was 
granted  upon  the  conditions  named  in  the  statement  of 
facts,  the  substantial  portions  of  which  were  that  the  de- 
fendant should  pay  $10  each  for  three  motions,  including 
the  one  mentioned  in  the  order  of  July  2, 1885,  and  submit 
to  an  examination  as  therein  provided,  and  other  things, 
some  of  which  were  at  the  request  of  the  defendant  It  is 
to  be  remembered  that  the  statutes  make  the  granting  of 
such  motion  a  matter  of  discretion  with  the  trial  court,  and 
upon  such  terras  as  may  be  just.  Sec.  2832,  R.  S.  This 
court  has  frequently  held  that  it  will  not  interfere  in  such 
case  unless  there  has  been  a  manifest  abuse  of  discretion. 
Smith  V.  Smith,  51  "Wis.  6QS',  Ray  v.  Northrup^  55  Wis. 
896;  Union  Nat  Bank  v.  Benjamin,  61  Wis.  514;  Jeffer- 
son Co,  Bank  v.  Bohhins,  67  Wis.  68.  lie  re  we  discover  no 
such  abuse  in  making  the  order  of  June  17,  1886.  On  the 
contrary,  we  think  the  terms  imposed  were  reasonable. 

6.  An  appeal  will  not  lie  from  an  order  made  by  a  judge 
at  chambers.  Huhhell  v.  McCoiirt,  44  Wis.  584;  Bunn  v. 
Valley  Z.  Co.  63  Wis.  630.  The  order  of  June  23,  1886, 
was  such  an  order,  and  no  action  of  the  court  was  taken 
thereon,  and  consequently  it  was  not  appealable. 

By  the  Court —  The  judgment  of  tlie  circuit  court  is  af- 
firmed. That  portion  of  the  order  of  the  circuit  court  made 
June  17, 1886,  appealed  from,  is  affirmed.  The  appeal  from 
the  order  made  by  the  judge  at  chambers  June  23,  1886,  is 
dismissed.  The  cause  is  remanded  for  further  proceedings 
according  to  law- 

Upon  a  motion  for  a  rehearing  it  was  contended,  on  be- 
half of  the  appellant:  1.  No  judgment  in  the  action  could 
be  rendered  upon  the  conditional  order,  except  on  motion  to 
the  court  showing  that  the  condition  had  not  been  complied 
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with.  Sawyer  v.  Farmers'  <&  M.  Bank,  7  Wis.  386.  2.  No- 
tice of  the  assessment  of  damages  was  necessary.  Don- 
vUle  V.  Merrick^  25  Wis.  688.  The  decision  of  this  court 
upon  the  appeal  from  the  order  was  in  fact  a  new  trial  and 
decision  of  the  question  involved  upon  the  appeal,  and  its 
judgment  or  decision  was  a  new  order  or  decision  to  take 
effect  from  the  time  of  its  being  remitted  to  the  court  be- 
low. Therefore  the  defendant  had  the  full  time  granted  by 
that  order,  the  same  as  if  no  appeal  had  been  taken  and 
this  was  the  first  order  made  in  the  premises.  Butler  v. 
Mitchell,  15  Wis.  360;  State  v.  Hcefling^,  33  id.  594. 
The  following  opinion  was  filed  February  1,  1887: 

Cassoday,  J.  A  careful  reading  of  the  briefs  on  motion 
for  a  rehearing  fails  to  disclose  any  substantial  reason  for 
opening  any  of  the  questions  determined  in  the  opinion 
filed.  In  considering  the  effect  in  this  court  of  the  affirm- 
ance of  a  prior  order  on  a  former  appeal,  the  writer  there 
said  on  his  own  responsibility,  and  without  any  authority 
from  the  court,  that  "this  court,  on  that  appeal,  might 
possibly  have  imposed  conditions  upon  such  affirmance  al- 
lowing the  defendant  further  time  for  compliance.  But 
whether  it  might  or  not  is  immaterial  here,  since  it  was  not 
requested  nor  done,  and  the  matter  has  become  res  adjiidi- 
cata.  These  things  being  so,  and  the  order  of  July  2,  1885, 
having  in  all  respects  been  affirmed  by  this  court,  it  neces- 
sarily follows  that  upon  filing  the  remittitur  the  order  stood 
the  same  as  though  no  appeal  had  ever  been  taken  there- 
from." The  order  of  June  17,  1886,  here  appealed  from, 
was  "upon  the  condition  that  the  defendant  should,  on  or 
before  June  22, 1886,  pay  to  the  plaintiff's  attorney,"  in  the 
aggregate,  $30  costs,  and  also  "  upon  the  further  condition 
that  the  defendant  appear  and  attend  before  said  commis- 
sioner at  his  office  in  Eau  Claire,  June  28,  1886,  at  9  a.  m., 
and  from  day  to  day  thereafter  as  he  might  be  lawfully  re- 
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quired  until  his  examination  should  be  completed,  and  then 
and  there  be  examined,"  etc.  The  appeal  from  that  order 
was  not  taken  until  June  25,  1886,  which  was  three  days 
after  the  time  expired  for  the  payment  of  such  costs.  We 
are  now  asked  to  give  to  the  defendant  the  right  to  comply 
with  its  conditions,  notwithstanding  the  time  for  such  com- 
pliance had  in  part  expired  prior  to  such  appeal.  A  sim- 
ilar question  may  arise  whenever  an  appeal  is  not  taken 
from  an  order  overruling  or  sustaining  a  demurrer  until 
after  the  time  allowed  therein  for  answering  or  amending 
has  expired.  Can  this  court  grant  such  relief,  upon  an  af- 
firmance of  such  order?  It  was  said  by  the  late  chief  justice 
that  "  there  is  neither  statute  to  authorize  nor  practice  to 
sanction  a  discretion  for  a  new  trial  upon  affirmance.  Such 
a  discretion  would  virtually  convert  affirmance  into  re- 
versal."   Stevens  v.  Supers  Clark  Co.  43  Wis.  41. 

The  real  objection  to  this  court  granting  such  relief  is  the 
fact  that  in  such  matters  it  exercises  ^^  an  appellate  jurisdic- 
tion only."  Sec.  2405,  R.  S.  The  statute  prescribes  that 
the  court  may,  on  motion  and  good  cause  shown,  in  its  dis- 
cretion, and  upon  such  terms  as  may  be  just,  allow  any  such 
proceeding  to  be  taken  in  an  action  after  the  time  limited 
by  any  order  of  the  court  has  expired.  Sec.  2831 ;  Morgan 
V.  Bishop,  61  Wis.  410 ;  Supers  Milwaukee  Co.  v.  Pabst,  64 
Wis.  247.  Application,  in  a  case  like  this,  under  that  sec- 
tion, must  necessarily,  in  the  first  instance,  be  to  the  court 
of  original  jurisdiction,  and  not  to  the  court  which  can 
"exercise  an  appellate  jurisdiction  only."  As  yet  no  such 
application  has  been  made  to  the  trial  court.  The  mere 
fact  that  an  order  has  been  affirmed  does  not  seem  to  have 
the  effect  of  taking  away  the  original  jurisdiction  of  the 
trial  court,  in  the  exercise  of  a  sound  discretion,  in  a  proper 
case,  and  upon  good  cause  shown,  and  upon  such  terms  as 
may  be  just,  to  allow  a  party  to  comply  with  the  condi- 
tions of  such  order,  notwithstanding  the  time  for  doing  so 
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has  in  part  or  wholly  expired.  As  stated  in  the  opinion 
filed,  the  affirmance  of  an  order  leaves  it  the  same  as  though 
no  appeal  had  ever  been  taken  therefrom.  The  right  of  the 
trial  court  to  authorize  such  compliance  with  its  own  orders 
after  the  time  has  so  expired,  in  case  there  has  been  no  ap- 
peal, would  seem  to  be  undoubted. 

Some  of  the  things  said  above  by  way  of  argument  have 
respect  to  matters  not  legitimately  before  us,  and  may 
therefore  be  justly  regarded  as  obite7*  and  not  binding  upon 
the  court ;  nevertheless,  the  history  and  character  of  this 
litigation  has  been  such  that  we  deem  it  for  the  interest  of 
both  parties,  and  not  improper,  to  say  what  we  have. 

By  the  Court —  The  motion  for  a  rehearing  is  denied, 
with  $25  costs. 


Fuller    &  Johnson  Manufacturing    Company  (Limitbd), 
Respondent,  vs.  Bartlett,  Appellant. 

December  16,  1886  —  February  i,  1887. 

Patsntb:  BQurrr.  ("IJ  Juriadiction  of  state  courts,  (2)  Invention 
by  employee:  Implied  contract  to  assign:  License,  (S)  Spec\fie 
performance, 

L  A  state  court  has  jurisdiction  of  an  action  to  compel  the  perform- 
ance of  a  contract  to  assign  the  right  to  a  patent  for  an  invention, 
when  botli  the  parties,  at  the  time  of  the  contract,  were  residents 
of  the  state. 

%,  The  superintendent  of  a  manufacturing  company,  knowing  its  in- 
tention to  perfect  and  put  upon  the  market  a  new  machine,  volun- 
tariij  disclosed  his  conception  of  a  device  to  be  used  in  connection 
therewith,  and,  under  the  direction  of  the  company  and  with  its 
material  and  at  its  expense,  voluntarily  went  to  work  to  perfect 
such  device  and  construct  the  machines  and  to  aid  in  putting  them 
upon  the  market.  Heldy  that  from  such  facts  the  law  would  not 
[  imply  an  agreement  for  the  absolute  assignment  to  the  company 

of  the  patent  for  such  device,  but  would  imply  an  agreement  for 
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a  license  to  the  company  to  manufacture  perpetually,  at  its  then 
existing  works,  machines  embodying  such  invention,  and  to  sell 
them  wherever  it  could  find  a  market. 
8.  Equity  will  compel  specific  performance  of  such  implied  contract 
for  a  license. 

APPEAL  from  the  Circuit  Court  for  Bane  County. 

The  following  statement  of  the. case  was  prepared  by  Mr. 
Justice  Cassoday  : 

This  action  is  to  enforce  the  specific  performance  of  an 
alleged  implied  contract  to  assign  to  the  plaintiff  an  inven- 
tion made  by  the  defendant  while  in  the  employment  of  the 
plaintiff,  commenced  March  8,  1885,  and  before  procuring 
the  patent.  The  answer,  in  effect,  denied  the  making  of 
any  such  contract,  and  alleged  that  the  defendant  was  the 
sole  inventor  and  the  exclusive  owner  of  the  invention,  and 
entitled  to  the  exclusive  use  of  it.  On  the  trial  it  appeared 
from  the  undisputed  evidence  or  the  findings  of  the  court, 
as  matters  of  fact,  in  effect,  that  in  1870  and  1880  the  de- 
fendant was  in  the  employment  of  Walter  A.  Wood  Mow- 
ing &  Reaping  Machine  Company,  in  the  business  of  which 
the  then  firm  of  Fuller  &  Johnson,  composed  of  M.  E.  Fuller 
and  John  A.  Johnson  and  at  least  two  other  large  stock- 
holders of  the  plaintiff,  were  interested  and  had  a  share  of 
the  profits  and  a  large  supervision  and  direction  of  the 
defendant's  services;  that  during  said  time  the  defendant 
invented  a  grasping  device,  and  voluntarily  applied  the 
same  to  the  reaping  and  binding  machines  then  being  man- 
ufactured by  the  said  Walter  A.  Wood  Mowing  &  Reaping 
Machine  Company ;  that  in  a  conversation  with  said  Fuller 
&  Johnson  as  to  his  right  to  a  patent  and  the  ownership  of 
said  grasping  device,  the  defendant  was  informed  by  them, 
in  substance,  that  he  had  no  such  ownei'ship  or  right,  inas- 
much as  the  device  was  invented  and  made  by  him  while  in 
that  company's  employment,  pursuant  to  their  direction, 
and  with  their  time,  materials,  and  the  service  of  other  em- 
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jdoyees  of  said  company ;  that  said  Fuller  &  Johnson  con- 
tinued ever  since  to  entertain  the  same  views;  that  Septem- 
ber 14,  1880,  the  defendant,  with  full  knowledge  of  the 
views  so  entertained  by  the  said  firm  of  Fuller  &  Johnson, 
and  acquiescing  in  the  same,  entered  into  an  agreement  in 
writing  with  the  said  firm  of  Fuller  &  Johnson,  whereby  he 
agreed  to  work  for  them,  or  any  one  else  they  might  desig- 
nate, "  at  selling,  settling  and  collecting  for,  and  setting  up, 
starting,  and  repairing,  harvesting  machines,    .    .    .    and 
for  that  purpose  agreed  to  go  to  any  place  designated  by  " 
them,  "  at  any  time  in  the  month  of  October,  and  continue 
for  one  year;  '^  for  the  faithful  performance  of  such  service, 
the  said  firm  agreed  therein  to  pay  him  $1,400  for  one  year, 
and  at  that  rate,  and  to  pay  all  his  necessary  traveling 
expenses  while  away  from  home;  that  the  defendant  re- 
mained in  such  employment  until  in  February,  1882,  when 
he  was  directed  by  Fuller  &  Johnson  to  come  to  Madison 
and  take  the  position  of  superintendent  of  their  works  en- 
gaged in  the  manufacture  of  agricultural  machinery,  but  at 
the  same  salary,  which  he  did;  that  during  such  employ- 
ment the  defendant  and  said  Johnson  invented  a  ratchet  to 
the  mowing  machine  of  said  firm,  and  the  said  firm  procured 
a  patent  therefor  at  the  expense  of  the  firm  in  the  joint 
names  of  the  defendant  and  said  Johnson,  and  the  same 
was  assigned  by  both  of  them  to  the  firm,  without  any 
objection  from  either;  that  August  6,  1833,  the  defendant 
gave  notice  of  his  resignation  as  such  superintendent,  to 
take  effect  October  1,  1883,  and  the  same  was  accepted 
August  23,  1883;  that  in  September,  1883,  the  defendant 
was  induced  by  said  firm  to  withdraw  such  resignation  and 
consent  to  a  re-employment  as  such  superintendent  at  a  sal- 
ary of  $2,000  for  one  year,  and  at  that  rate;  that  it  was  the 
purpose  of  said  firm  in  effecting  such  re-emploj^raent,  and 
it  was  then  agreed  by  and  between  the  defendant  and  said 
firm,  that  they  would  bring  a  new  mower  into  the  market, — 
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a  marketable  machine, —  as  good,  if  not  superior,  to  any 
other  machine  in  the  market,  not  only  in  workmanship  but 
in  improvements;  that  January  19,  1884,  the  said  Fuller  & 
Johnson  Manufacturing  Company  was  duly  and  lawfully 
changed  to  the  plaintiff  corporation;  that,  in  the  spring  of 
1884,  John  A.  Johnson  of  said  firm,  and  then  president  of 
the  plaintiflf  company,  conceived  a  plan  for  a  tilting  shoe  on 
said  mower,  and  directed  the  defendant,  as  such  superin- 
tendent, to  carry  it  out,  which  he  did,  and  completed  a 
machine  which  worked  ver}'-  well,  but  not  to  the  satisfaction 
of  the  company ;  that  at  a  meeting  of  the  executive  com- 
mittee of  the  plaintiff  (of  which  the  defendant  and  said 
Johnson  were  members),  in  May,  1884,  as  before,  the  defend- 
ant opposed  the  application  to  such  mower  of  any  tilting 
device  or  shoe,  claiming  that  it  would  not  improve  the 
machine,  but  suggested  that  he  had  an  idea  of  one  in  his 
mind  which  he  thought  was  superior  to  Johnson's  device, 
and  would  apply  it  rather  than  to  have  Johnson's  device 
made,  as  he  thought  it  would  work  better;  that  the  defend- 
ant then  explained  his  idea  to  the  committee  or  board  as 
well  as  he  could  without  drawings;  that  the  committee  were 
reluctant  to  take  hold  of  it,  as  the  plaintiff  had  alrea4y 
been  to  a  good  deal  of  expense;  that  Johnson  disapproved 
of  it ;  that  finally  the  committee  concluded  to  make  one 
machine  according  to  the  defendant's  idea,  and  directed 
the  defendant  to  do  so;  that  the  plaintiff,. at  the  request  of 
the  defendant,  sent  for  and  bought  a  certain  mower,  with  a 
tilt  upon  it,  to  aid  the  defendant  in  getting  up  such  inven- 
tion; that  the  defendant,  at  the  request  of  the  plaintiff,  then 
directed  the  plaintiff's  draughtsman  to  make  the  necessary 
drawings,  and  the  plaintiff's  pattern-makers  to  make  the 
necessary  patterns ;  that  such  drawings  and  patterns  were, 
from  time  to  time,  submitted  to  the  other  members  of  the 
committee,  who  made  suggestions  in  relation  thereto;  that 
finally  a  machine  embodying  the  defendant's  invention  was 
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completed,  in  July,  1884,  and  was  found  to  operate  well; 
that  the  plaintiff  expended  in  the  construction  of  said 
machine,  and  twenty-five  or  thirty  trial  machines, —  includ- 
ing drawings,  patterns,  templets,  forms,  flasks,  files,  dies, 
tools,   etc.,  for  the  manufacture  of  such  machines,  from 
$3,000  to  $5,000;  that  such  machine  and  such  drawings, 
patterns,  dies,  etc.,  were  made  wholly  from  materials  belong- 
ing to  the  plaintiff,  by  the  defendant  and  other  workmen 
in  the  employment  of  the  plaintiff,  and  during  business 
hours  and  the  time  they  wefe  respectively  paid  for  by  the 
plaintiff,  and  for  the  purpose  of  perfecting  a  mower  to  be 
thereafter  manufactured  by  the  plaintiff;  that  the  defend- 
ant so  disclosed  his  idea  or  conception,  and  did  and  consented 
to  do  the  other  things  mentioned,  with  full  knowledge  on 
his  part  that  the  plaintiff  was  making  such  expenditures 
with  the  expectation  and  belief  that  such  invention  would 
be  the  property  of  the  plaintiff  and  that  it  would  have 
the  perpetual  right  to  continue  such  manufacture  of  such 
machines;  and  that  during  all  of  said  time,  and  down  to 
January,  1886,  the  defendant  acquiesced  in  and  admitted  such 
rights  of  property  in  said  invention  in  the  plaintiff;  that  in 
September,  1884,  and  in  pursuance  of  such  understanding 
and  agreement  between  the  plaintiff  and  defendant,  the 
plaintiff,  with  the  consent  and  co-operation  of  the  defendant, 
did  make  application  to  its  patent  attorneys  in  Chicago  to 
procure  for  the  plaintiff  letters  patent  from  the  United 
States  upon  said  invention  in  the  name  of  said  defend- 
ant; that  at  that  time  the  defendant,  at  the  request  of  the 
plaintiff,  prepared  a  claim  for  such  patent,  which  was  sent 
by  the  plaintiff  to  its  said  patent  attorneys ;  that  at  the 
same  time  the  plaintiff  wrote  said  patent  attorneys  to  pre- 
pare and  forward  to  it  an  assignment,  to  be  made  by  the 
defendant  to  the  plaintiff,  of  such  invention  and  patent ; 
that  the  plaintiff  continued  to  press  such  application  for  a 
patent  in  its  own  interest,  until  within  a  few  days  prior  to 
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the  time  when  the  defendant  resigned  his  position  as  its 
superintendent,  March  1,  1885,  without  knowing  that  the 
defendant  had  claimed  such  patent  in  his  own  right,  which 
he  did  to  said  attorneys  in  January,  1885;  that  the  defend- 
ant refused  to  execute  such  assignment  February  14,  1885; 
that  the  defendant  paid  to  said  patent  attorneys,  towards 
the  expense  of  procuring  said  patent,  $60,  which  the  plaint- 
iff had  tendered  to  him,  but  which  he  refused  to  accept; 
that  the  defendant  is  a  nonresident  of  Wisconsin. 

As  a  conclusion  of  law,  the  court  found,  in  efifect,  that  the 
plaintiff  was  entitled  to  judgment  directing  the  defendant 
to  assign  said  invention  and  patent  to  the  plaintiff  on  pay- 
ment to  him,  or  in  trust  for  him  in  case  of  his  absence  from 
the  state,  of  said  $60  so  advanced  to  said  attorneys;  that, 
in  case  of  his  failure  to  execute  such  assignment,  and  his 
continuance  out  of  the  jurisdiction  of  the  court,  then  that 
the  plaintiff  have  judgment  decreeing  the  same,  with  costs 
to  be  taxed.  From  the  judgment  entered  thereon,  in  favor 
of  the  plaintiff  and  against  the  defendant,  the  defendant 
appeals. 

RufuB  B,  Smithy  attorney,  and  S,  U.  Pinney^  of  connsel, 
for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Stevens  <&  Morris j 
and  oral  argument  by  Mr.  Stevens. 

Cassodat,  J.  The  power  to  promote  the  progress  of 
science  and  the  useful  arts,  by  securing  for  limited  times  to 
inventors  the  exclusive  right  to  their  respective  discoveries 
is  vested  in  Congress.  Sec.  8,  art.  I,  Const,  of  U.  S.  They 
have  enacted,  in  effect,  that  any  person  who  has  invented 
or  discovered  any  new  and  useful  machine  or  improvement 
thereof,  not  known  or  used  by  others  before  his  invention 
or  discovery  thereof,  and  not  in  public  use  or  on  sale  for 
more  than  two  years  prior  to  his  application,  unless  the 
same  is  proved  to  have  been  abandoned,  may  obtain  a  pat- 
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ent  therefor.  Sec.  4886,  E.  S.  of  U.  S.  But  notwithstand- 
ing the  fact  that  the  right  of  the  inventor  is  thus  secured  by 
act  of  Congress,  and  the  further  fact  that  the  circuit  courts 
of  the  United  States  have  original  jurisdiction  of  all  suits 
at  law  or  in  equity  arising  under  the  patent  laws  of  the 
United  States  (subd.  9,  sec.  629,  E.  S.  of  U.  S.),  yet  the  ju- 
risdiction of  the  state  court  in  this  case  is  unchallenged  and 
unchallengeable.  The  case  involves  no  question  as  to  the 
identity  of  the  inventor,  nor  as  to  the  validity  or  infringe- 
ment of  any  patent  that  has  been  or  may  be  issued  to  se- 
cure a  monopoly  of  tlie  invention.  The  action  is  based 
upon  the  breach  of  an  alleged  contract  between  parties, 
both  of  whom  at  the  time  resided  in  this  state,  to  assign  the 
right  to  the  patent  for  the  invention.  In  this  case  there  can 
be  no  question  but  what  the  state  court  properly  took  juris- 
diction. Nesmith  v,  Calvertj  1  Wood.  &  M.  34;  HarteU  v. 
TUghmathy  99  U.  S.  547,  and  cases  there  cited.  It  is  like  an 
action  for  the  specific  enforcement  of  a  contract  for  the  sale 
or  lease  of  land  the  title  to  which  is  held  by  patent  from  the 
United  States.    Ibid. 

Before  any  inventor  or  discoverer  can  receive  a  patent  for 
his  invention  or  discovery,  he  must  make  application  there- 
for in  writing.  Sec.  4888,  R  S.  of  XJ.  S.  The  applicant 
must  make  oath  that  he  verily  believes  himself  to  be  the 
original  and  first  inventor  or  discoverer  of  the  machine  or 
improvement  for  which  he  solicits  a  patent.  Sec.  4892.  The 
specification  and  claim  must  be  signed  by  the  inventor. 
Sec.  4888.  It  stands  confessed  that  the  defendant  was  the 
inventor  of  the  tilting  device  in  question.  Of  course,  every 
patent,  or  any  interest  therein,  is  assignable  in  law  by  an 
instrument  in  writing.  Sec.  4898.  But  the  defendant  had 
obtained  no  patent  at  the  time  this  action  was  commenced. 
Patents  may,  however,  be  granted  and  issued  to  the  assignee 
of  the  inventor  or  discoverer,  but  the  assignment  must  first 
be  entered  of  record  in  the  patent  oflBce ;  and  in  all  cases  of 
an  appUcation  by  an  assignee  for  the  issue  of  a  patent,  the 
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application  must  be  made,  and  the  specification  sworn  to,  by 
the  inventor  or  discoverer.     Sec.  4896. 

Under  these  statutes,  it  is  apparent  that  such  assignee  can 
get  no  patent  until  he  has  first  obtained  an  assignment 
thereof  from  the  inventor  or  discoverer  and  complied  with 
the  conditions  thus  prescribed.  Of  course,  neither  the  in- 
ventor nor  his  assignee  has  any  exclusive  right  to  the  inven- 
tion until  a  patent  therefor  has  been  issued ;  but  the  inchoate 
right  to  such  exclusive  use  is  vested  in  the  inventor  as  soon 
as  the  invention  is  completed,  and  he  may  sell  and  assign 
the  same,  even  before  a  patent  therefor  has  been  issued, 
and  then  the  patent  may  issue  to  him  or  his  assignee  upon 
compliance  with  the  statute.  Gayler  v.  Wilder^  10  How. 
493 ;  Bailroad  Co,  v.  Trimhle^  10  Wall.  379 ;  Rendrie  v.  Sayles^ 
98  TJ.  S.  546.  Such  assignment  may  not  only  be  valid  as  to 
an  existing  invention,  but  may  be  broad  enough  to  include 
a  subsequent  invention.  Railroad  Go,  v,  Trvmhle^  supra; 
Nesmitk  V.  Calvert^  1  Wood.  &  M.  39-44;  Continental  Wind- 
mill Co,  V,  Empire  Windmill  Co,  4  Fish.  Pat.  Gas.  428;  8 
Blatchf.  295;  Wilkens  v,  Spaford,  3  Ban.  &  A.  274;  Bam^ 
mmd  V.  M.  <b  H.  0,  Co.  92  U.  S.  724. 

It  is  here  claimed,  in  effect,  that  the  plaintiflF  expended 
several  thousand  dollars  in  perfecting  the  device  in  question 
and  bringing  it  into  public  use,  upon  the  faith  of  an  implied 
contract  with  the  defendant  that  he  would,  upon  comple- 
tion, assign  to  the  plaintiff  such  invention  and  his  right  to 
letters  patent  therefor,  but  which  he  refused  to  do  after  be- 
ing duly  requested.  This  suit  is  brought  to  enforce  the 
specific  performance  of  such  implied  contract.  It  is  a  gen- 
eral rule  that  equity  will  not  enforce  specific  performance 
when  there  is  an  adequate  remedy  at  law.  This  court  has, 
however,  sanctioned  the  enforcement  of  a  specific  perform- 
ance of  an  oral  contract  to  execute  a  lease,  in  a  case  where 
such  adequate  remedy  was  not  apparent.  Seaman  v.  Ascher- 
mann,  51  Wis.  678;  57  Wis.  547. 

In  Appleton  v.  Bacon^  2  Black,  699,  both  parties  claimed 
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title  to  the  invention  as  the  assignee  of  the  inventor,  North. 
The  suit  was  to  restrain  Bacon,  who  had  obtained  letters 
patent  for  the  invention  dated  August  10,  1858,  from  man- 
ufacturing, using,  or  selling  machines  embodying  the  inven- 
tion, and  for  the  surrender,  delivering  up,  and  cancellation 
of  the  patent,  and  for  general  relief.  The  principal  con- 
tention was  whether  the  invention  was  made  by  North 
while  in  the  employment  of  Bacon  or  his  assignor,  or  sub- 
sequently and  while  he  was  in  the  employment  of  the  Ap- 
pletons.  The  supreme  court,  reversing  the  decree  of  the 
trial  court,  found,  as  a  matter  of  fact,  that  North  made  the 
invention  after  quitting  the  service  of  Bacon  and  while  in 
the  service  of  the  Appletons,  and  accordingly  remitted  the 
cause  with  instructions  to  enter  a  decree  for  the  plaintiffs, 
as  the  assignees  of  North,  directing  the  defendant  to  sur- 
render the  patent  for  cancellation. 

In  Bin7iey  v.  Annan^  107  Mass.  94,  a-  bill^  to  compel  the 
specific  performance  of  a  contract  to  procure  a  patent  and 
then  assign  it  to  the  plaintiff,  was  held  good.  The  same 
principle  has  been  repeatedly  sanctioned.  Continental  Wind- 
mill Co.  V,  Empire  Windmill  Co,^  supra;  Wilkens  v.  Spaf- 
ford^  3  Ban.  &  A.  274;  Andreioa  v.  Fielding^  20  Fed.  Kep. 
123;  Hapgood  v.  Roaenstock^  23  Fed.  Rep.  86. 

In  this  last  case  a  bill  for  the  specific  performance  of  a 
contract  with  the  inventor  was  maintained  against  a  sub- 
sequent assignee  of  the  patent  with  notice,  and  the  court 
observed  that,  "  although  equity  does  not,  as  a  general  rule, 
decree  specific  performance  of  contracts  relating  to  personal 
property,  yet,  ordinarily,  adequate  compensation  in  case  of 
a  breach  may  be  obtained  by  way  of  damages  at  law. 
.  .  .  Agreements  for  the  assignment  of  a  patent,  and 
for  delivery  of  chattels  which  can  be  supplied  by  the 
vendors  alone,  and  for  renewals  of  leases,  are  among  those 
which  will  be  specifically  enforced."  To  the  same  effect 
is  Slemmer's  Appeal^  58  Pa.  St.  155.  « 

Vol.  68— 6 
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Such  being  the  law,  and  there  being  no  claim  in  this  case, 
nor  any  ground  for  claiming,  that  there  was  any  express 
contract  on  the  part  of  the  defendant  to  assign  to  the 
plaintiff  the  inchoate  right  to  the  invention,  the  question 
recurs  whether,  upon  the  facts  stated,  the  la.w  implies  such 
a  contract. 

In  the  leading  case  of  McClurgv,  Kingslandj  1  How.  202, 
one  Harley,  in  October,  1834,  while  in  the  employment  of 
the  defendants  at  their  foundry  at  Pittsburgh,  and  after 
numerous  experiments  made  therefor  in  said  foundry  wholly 
at  the  expense  of  the  defendants,  who  increased  his  wages 
on  account  of  the  useful  result,  invented  the  improvement 
patented  March  3,  1835,  upon  an  application  made  Febru- 
ary 17,  1835,  and  assigned  the  same  to  the  plaintiffs,  March 
16,  1835,  in  pursuance  of  an  agreement  made  with  them  in 
the  January,  before.     From  the  time  of  completing  the  in- 
vention, in  October,  1834,  until  February,  1835,  Harley 
remained  at  work  in  said  foundry  as  such  employee  of  the 
defendants,  engaged  in  the  manufacture  of  machines  for 
them  embodying  such  invention,  without  any  objection  or 
claiming  any  compensation  for  such  use,  and  during  the 
time  proposed  that  they  should  take  out  a  patent  therefor 
and  purchase  his  right,  which  they  declined.     In  that  suit, 
brought  by  the  plaintiflfs,  as  the  assignees  of  the  patent  to 
Harley,  against  the  defendants  for  the  infringement  of  the 
same,  it  was  held,  in  effect,  that  the  facts  stated  justified 
the  presumption  of  a  license  from  Harley  to  the  defendants 
to  so  use  the  invention,  and  that  the  plaintiflfs  took  their 
assignment  subject  to  such  license.     In  that  case  stress  was 
laid  upon  sec.  7  of  the  act  of  Congress  of  1839,  analogous 
to  sec.  4899,  R  S.  of  U.  S.,  which  provides  that "  every  per- 
son who  purchases  of  the  inventor  or  discoverer,  or  with 
his  knowledge  cmd  consent  constructs^  any  newly  invented  or 
discovered  machine  or  other  patentable  article,  prior  to  the 
application  by  the  inventor  or  discoverer  for  apatenty  or  who 
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sells  or  uses  one  so  constructed,  shall  have  the  right  to  use, 
and  vend  to  othere  to  be  used,  the  specific  thing  so  made 
or  purchased,  without  liability  therefor."     It  was  there  said  • 
by  the  court,  in  effect,  that  one  of  the  objects  of  the  section 
was  "  to  protect  the  person  who  has  used  the  thing  pat- 
ented, by  having  purchased,  constructed,  or  made  the  ma- 
chine, etc.,  to  which  the  invention  is  applied,  from  any 
liability  to  the  patentee  or  his  assignee ; "  and  that  it "  puts 
the  person  -who  has  had  such  prior  use  on  the  same  footing 
as  if  he  had  a  special  license  from  the  inventor  to  use  his 
invention,  which,  if  given  before  the  application  for  a  pat- 
ent, would  justify  the  continued  use,  after  it  issued,  without 
liability."     It  was  there  contended  that  such  protection  was 
** confined  to  the  specific  machine,"  etc.;  "but,"  observed 
the  court,  "  we  think  that  the  law  does  not  admit  of  such 
construction,  whether  we  look  at  its  words  or  its  manifest 
objects,  when  taken  in  connection  with  former  laws  and 
the  decisions  of  this  court  in  analogous  cases."     The  court 
concluded  by  saying:     "We  therefore  feel  bound  to  take 
the  words,  'newly  invented  machine,  manufacture,  or  com- 
position of  matter,'  and  *such  invention,'  in  the  act  of  1839, 
to  mean  the  *  inventio^i  patented.^  and  the  words  *  specific 
machine '   to  refer  to   *  tJie  thing  as  originally  invented^ 
whereof  the  right  is  secured  hy  patent;  but  not  any  newly- 
inventeJ  improvement  on  a  thing  once  patented.    The  use 
of  the  invention  before  an  application  for  a  patent  must 
be  the  specific  improvement  then  invented  and  used  by  the 
person  who  had  purchased,  constructed,  or  used  the  machine 
to  which  the  invention  is  applied."     But  while  such  specific 
license  may  be  inferred  from  the  mere  construction  of  ma- 
chines embodying  the  invention  with  the  knowledge  and 
consent  of  the  inventor,  prior  to  his  application  for  a  patent, 
yet  this  does  not  exclude  the  acquisition  of  a  higher  and 
more  extended  right  by  contract  between  the  parties.   Such 
presoakption  of  license  found  in  McOlurg  v.  Kingsland^ 
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supra^  has  frequently  been  sanctioned  in  other  cases.    Whit- 
ing V.  GraveSy  3  Ban.  &  A.  222 ;  Chahot  v,  American  JB.  II, 
'  &  0.  Co.  6  Fish.  Pat.  Cas.  71;  Hapgood  v.  HewiU,  119  U.  S. 
226,  afllrming  S.  G.  11  Fed.  Eep.  422,  11  Biss.  184. 

In  the  light  of  these  authorities,  as  well  as  reason,  it  is 
safe  to  conclude  that,  upon  the  facts  stated,  the  law  implied 
an  agreement  for  a  license  from  the  defendant  to  the  plaint- 
iff to  manufacture  perpetually,  at  its  present  works,  machines 
embodying  the  invention  in  question,  and  to  sell  the  same 
wherever  it  could  find  a  market.  The  very  object  of  the 
plaintiff  in  employing  its  workmen,  including  the  defendant, 
in  making  drawings,  patterns,  forms,  flasks,  files,  dies,  tools, 
machinery,  etc.,  and  in  expending  money  experimenting 
with  such  machine,  and  in  bringing  the  same  into  the  mar- 
ket and  introducing  the  same  to  the  trade,  was  apparently 
to  secure  a  machine  as  good  as,  if  not  superior  to,  any  other, 
and  then  to  continue  the  manufacture  and  sale  of  the  same. 
All  this  must  necessarily  have  been  in  the  contemplation  of 
the  defendant  as  well  as  the  plaintiff.  Knowing  such  pur- 
pose, he  voluntarily  disclosed  his  conception  of  the  inven- 
tion in  question.  Knowing  such  purpose,  he,  under  the 
direction  of  the  plaintiff  and  with  its  material  and  at  its 
expense,  voluntarily  went  to  work  to  perfect  and  construct 
such  machines  and  to  aid  in  putting  them  upon  the  market. 
But  all  these  facts  point  to  the  manufacture  by  the  plaintiff 
at  its  works,  and  then  sales  by  it.  They  do  not  clearly  and 
definitely  point  to  the  inhibition  of  such  manufacture  and 
sale  by  some  one  el^,  in  some  distant  state, —  as  Maine, 
Texas,  or  Oregon.  A  patent  not  only  gives  a  right  to  man- 
ufacture and  sell,  but  secures  to  the  inventor  and  those 
having  rights  under  him  the  exclusive  monopoly  in  the  in- 
vention. Such  monopoly  extends  to  each  and  every  portion 
of  our  common  country.  '  It  excludes  all  persons  from  such 
right,  unless  they  first  acquire  it  from  the  inventor.  While 
the  facts  disclosed  are  su£Scient  to  support  such  affirmative 
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rights  in  the  plaintiff,  they  are  barren  of  anything  to  neg- 
ative all  the  rights  of  the  defendant  as  the  inventor.  Stress 
is  laid  upon  the  fact  that  the  defendant  assigned  to  Fuller 
&  Johnson  an  earlier  patent.  It  may  be  that  he  did  so 
without  knowing  his  legal  rights.  It  may  be  that  he  did 
not  comprehend  his  legal  right  to  the  invention  in  question 
until  about  the  time  of  his  quitting  the  plaintiffs  employ- 
ment. Still,  the  question  presented  is  whether  the  facts 
disclosed  raise  an  implied  agreement  to  assign  the  pa(:ent  to 
the  plaintiff  absolutely.  This  is  nob  to  be  inferred  from  the 
mere  passivity  of  the  defendant.  In  the  case  of  Whiting  v. 
Graves^  supray  patents  for  a  number  of  inventions  made  by 
the  employee  under  circumstances  similar  to  those  here  dis- 
closed, were  issued  to  his  employer,  to  whom  the  right  in 
the  inventions  had  been  assigned  by  the  employee  at  or  be- 
fore the  times  of  making  the  applications.  Subsequently  the 
employee,  daring  such  employment,  made  another  inven- 
tion, which,  before  application  for  a  patent,  he  assigned  to  his 
employer  upon  a  verbal  agreement  that  the  latter  should 
pay  the  expenses  of  the  patent  for  one  half  interest  in  it, 
which  he  did,  and  obtained  a  patent  in  his  own  name,  and 
then  filed  a  bill  in  equity  against  the  defendant,  to  whom 
the  employee  had  assigned  his  equitable  interest  in  the 
patent,  for  infringement;  but  it  was  held  that  the  defendant 
had  an  equitable  right  to  one  half  of  the  patent,  which  con- 
stituted a  good  defense.  The  mere  fact  that,  in  making  the 
invention,  an  employee  uses  the  materials  of  his  employer, 
and  is  aided  by  the  services  and  suggestions  of  his  co- 
employees  and  his  employer  in  perfecting  and  bringing  the 
same  into  successful  use,  is  insufficient  to  preclude  him  from 
all  right  thereto  as  an  inventor.  The  same  is  true  of  an  in- 
vention conceived  wholly  by  an  employer,  and  then  per- 
fected under  his  supervision  by  aid  of  the  mechanical  skill 
and  suggestions  of  his  employees.  These  propositions  arei 
sanctioned   by  numerous  adjudications.     Agawam   Go,   v. 
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Jordon,  7  Wall  602,  603;  CoUar  Co.  v.  VanDusm,  23  WaU. 
563,  564;  Blandy  v.  Griffith,  3  Fish.  Pat.  Gas.  615,  616; 
King  V.  Gedv-ey,  1  MacArthur  Pat.  Gas.  444. 

The  diflBculty  with  the  contrary  assumption  arises  from 
confounding  the  machine  with  the  invention  it  embodies. 
Of  course  there  must  be  a  machine  which  will  operate  be- 
fore it  can  be  patented.  That  implies  material,  workman- 
ship, and  skill  combined.  But  such  combination  of  itself  is 
not  enough  to  secure  a  patent.  It  must  also  embody  an 
original  conception  of  a  new  and  useful  method  of  doing  a 
specific  thing.  It  is  this  conception  so  embodied,  evolved 
from  the  inventive  faculties  of  the  defendant,  which  consti- 
tuted the  invention  in  question.  The  law  gave  to  him  the 
exclusive  property  in  it.  He  still  retains  it,  except  in  so  far 
as  he  has  parted  or  agreed  to  part  with  it.  The  material, 
workmanship,  and  skill  which  embodied  that  conception 
remained  the  property  of  the  plaintiff.  But  workmanship 
and  skill  are  both  the  result  of  instruction,  experience,  and 
knowledge.  They  are  acquired  by  being  learned.  They 
may  aid  and  stimulate  invention,  but  are  no  part  of  it.  An 
invention,  to  be  patentable,  must  not  only  originaU  with 
the  inventor,  but  must  be  new  and  useful. 

The  question  remains  whether  the  plaintiff,  as  such  li- 
censee, is  entitled  to  any  relief  in  this  action.  In  the  very 
recent  case  of  Hapgood  v,  IlewiU^  aupra^  the  bill  of  com- 
plaint was  substantially  like  the  one  at  bar,  except  as  here- 
inafter mentioned,  and  sought  to  compel  an  assignment  of 
a  patent  by  the  employee  to  the  successors  of  the  employer. 
A  demurrer  thereto  for  want  of  equity  was  sustained,  and 
thereupon  a  decree  was  entered  dismissing  the  bill,  and  the 
same  has  just  been  affirmed  by  the  unanimous  opinion  of 
the  supreme  court  of  the  United  States.  It  was  there  held 
that  Hewitt,  as  such  employee,  took  the  legal  title  to  the 
patent  in  his  own  right  and  not  as  trustee  for  his  employer, 
and  that  the  latter  at  most  had  a  mere  license  to  manufact- 
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ure;  that,  as  such  license  would  be  a  perfect  defense  to 
an  action  at  law  for  the  infringement  of  the  patent,  relief 
in  equity  was  properly  denied  and  the  bill  properly  dis- 
missed. To  the  same  eflfeot  is  the  case  of  Joliet  Manuf^g 
Co,  V.  Dice^  105  111.  649.  The  case  of  Hapgoodv.  Hewitt  is^ 
however,  distinguishable  from  the  one  at  bar  in  the  follow- 
ing particulars:  At  the  time  of  making  the  invention,  Hew- 
itt was  in  the  employment  of  "  Hapgood  &  Co.,"  then  a 
Missouri  corporation.  After  the  dissolution  of  that  corpo- 
ration, the  suit  was  commenced  by  the  trtistees  of  that 
dissolved  Missouri  corporation,  and  the  "Hapgood  Plow 
Company,"  an  Illinois  corporation,  as  its  successor,  against 
Hewitt ;  and  it  was  held  that  such  a  license  was  not  assign- 
able, and  that  as  the  employer  corporation  had  dissolved  and 
its  stockholders  had  formed  a  new  corporation  under  the 
laws  of  a  different  state,  the  new  corporation  acquired  no 
right  under  the  alleged  assignment  to  it.  Such  being  the 
character  of  the  complainants  and  the  holding  of  the  court, 
the  question  was  not  involved  as  to  whether  the  employer 
of  the  inventor,  as  such  licensee,  might  have  maintained  an 
action  to  enforce  the  specific  performance  of  such  agree- 
ment to  license. 

In  Wilkejis  V.  Spafford^  3  Ban.  &  A.  274,  the  employer 
contracted  for  the  exclusive  benefit  of  the  employee's  inven- 
tive faculties  and  inventions  during  his  term  of  service,  and 
an  exclusive  license  for  the  use  of  the  machines  during  the 
existence  of  the  patents  and  any  extensions,  renevvals,  or 
reissues  of  the  same,  was  decreed.  In  Hapgood  v.  Rosen- 
stock,  sxipra^  the  court,  in  speaking  of  the  genei*al  rule  of  re- 
fusing equitable  relief  when  there  is  an  adequate  remedy  at 
law,  observed:  "It  is  apparent  that  such  consideration 
cannot  apply  to  an  agreement  like  the  present,  because, 
from  the  nature  of  the  subject  matter,  it  would  be  impossi- 
ble in  many  cases  to  ascertain  the  damages  which  licensees 
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might  sustain  by  reason  of  being  deprived  of  their  rights  to 
use  an  invention;"  and  accordingly  a  purchaser  of  the 
patent  was  restrained  from  violating  the  terms  of  the  agree- 
ment for  the  license.  In  Slemmer*B  Appeal^  58  Pa.  St.  155, 
the  action  was  brought  b}'-  three  of  the  partners  against 
the  other,  who  was  the  inventor,  to  compel  an  assignment 
of  the  patent  obtained  by  the  latter  for  his  invention  used 
by  the  firm,  and  made  by  him  as  a  member  of  the  firm  and 
while  engaged  in  the  business  of  the  firm.  The  trial  court 
held  that  the  patent  belonged  to  the  firm,  and  decreed 
accordingly.  Although  such  decree  was  reversed,  on  the 
ground  that  the  defendant,  as  the  inventor,  was  the  lawful 
owner  of  the  patent  in  his  own  right,  and  the  firm  only  en- 
titled to  a  license  to  use  the  invention,  yet  it  was  held  that  the 
plaintifiFs  were  jointly  and  severally  entitled  to  such  license, 
and  the  same  was  decreed  accordingly.  Such  ruling  seems 
to  have  been  eminently  just.  There  can  be  no  other  ade- 
quate remedy  in  a  case  like  this. 

The  complaint  is  criticised  mainly  on  the  ground  that  it 
states  the  evidence,  instead  of  alleging  the  facts.  Such  ob- 
jection is  not  available  on  demurrer  ore  tenuB^  especially 
where,  as  here,  the  substance  of  the  evidence  is  stated  in  the 
complaint,  and  then  more  fully  proved  upon  the  trial 

By  the  Court —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  directions  to  render 
judgment  in  favor  of  the  plaintiff  and  against  the  defend- 
ant to  the  effect  that  the  latter  execute  and  deliver  to  the 
former  a  license  to  manufacture  machines  embodying  the 
invention  in  question  at  its  present  works,  perpetually,  and 
to  sell  the  same  anywhere  in  the  market,  free  and  clear 
from  any  and  all  liability  for  any  fee,  royalty,  or  otherwise, 
for  or  on  account  of  any  patent  which  has  been  or  may 
hereafter  be  granted  for  said  invention;  and,  in  case  of  fail- 
ure to  so  execute  such  license  within  a  time  to  be  named, 
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then  that  such  judgment  stand  as  and  for  such  license,  and 
to  have  that  efifect ;  and  for  any  other  and  further  proceed- 
ings deemed  necessary  to  make  such  judgment  eflfectuaL 

CoLB,  0.  J.,  took  no  part. 


Smith,  Respondent,  vs.  The  Shell  Lake  Lumber  Company, 
imp.,  Appellant. 

January  11  ^February  1,  1887. 

Logs  and  lumber:  lAenfor  labor:  Purchaser  without  notice, 

A  lien  for  the  amount  due  for  labor  performed  in  manufacturing  logs 
into  lumber  cannot  be  enforced  as  against  a  bona  fide  purchaser  of 
the  lumber  for  value,  who  purchased  before  the  filing  of  the  claim 
for  such  lien  and  without  notice,  either  actual  or  constructive,  of 
the  lien. 
Taylob,  J.,  dissents. 

APPEAL  from  the  Circuit  Court  for  Chtppewa  County. 

Action  to  enforce  a  lien  upon  certain  lumber  and  shingles 
for  the  amount  due  for  labor  and  services  performed  in  tho 
manufacture  thereof.  The  facts  are  sufficiently  stated  in 
the  opinions.  The  defendant  The  Shell  Lake  Lumber  Corrir 
pany  appealed  from  a  judgment  in  favor  of  the  plaintiff. 

For  the  appellant  there  wfis  a  brief  by  Marshall  dk  Jenh- 
ifw,  and  oral  argument  by  Mr.  Jenkins, 

For  the  respondent  there  was  a  brief  by  Fayette  Marsh 
and  Olapp  cfe  Macartney ^  and  oral  argument  by  Mr.  Clapp. 

Orton,  J.  In  1883  and  1884  the  plaintiff,  with  others, 
performed  work  and  labor  for  the  defendant  Eugene  Smith, 
and  on  his  pine  logs,  by  manufacturing  therefrom  a  large 
lot  of  shingles.     On  the  5th  day  of  April  of  the  same  year, 


Digitized  by  VjOOQIC 


90         '  SUPREME  COURT  OF  WISCONSIN, 

Smith  vs.  The  Shell  Lake  Lumber  Ck>.,  imp. 

1884,  the  plaintiff  duly  filed  his  claim  for  a  lien  on  said 
shingles,  and  on  the  11th  day  of  April  thereafter  he  brought 
his  action  against  the  defendant,  and  procured  an  attach- 
ment, and  the  attachment  was  duly  served  by  levying  upon 
said  shingles,  then  being  in  the  possession  of  the  Shell  Lake 
Lumber  Company^  on  both  sides  of  the  side  track  of  the  rail- 
road, and  by  the  service  of  summons  upon  the  said  company. 
According  to  the  stipulation  of  the  parties  and  the  finding 
of  the  circuit  court,  before  the  filing  of  said  claim  for  a  lien 
thereon,  and  without  any  notice  or  knowledge  of  the  plaint- 
iffs claim  for  a  lien  or  of  the  existence  of  the  indebtedness 
of  the  said  defendant  to  the  plaintiff  on  account  of  said 
work  and  labor,  the  said  defendant  sold  and  delivei*ed  a 
part  of  said  shingles  to  one  David  Joyce,  and  the  other  part 
thereof  to  said  Shdl  Lake  Lumber  Company^  and  they  pur- 
chased the  same  of  the  said  defendant  in  due  course  of 
trade,  and  paid  the  said  defendant  the  purchase  money 
thereof,  and  all  of  said  shingles  wrere  so  left  in  the  posses- 
sion of  said  company.     These  are  all  the  facts  necessary  to 
raise  the  question  upon  which  the  judgment  was  rendered 
and  the  case  is  to  be  decided  in  this  court;  and  that  ques- 
tion is  whether  the  lien  of  the  plaintiff  upon  the  shingles 
for  his  work  and  labor  shall  have  preference  of  and  be  par- 
amount to  the  right  of  the  purchaser  in  such  a  case;  or^  in 
other  words,  whether  in  view  of  sees.  3329-3331,  E.  S.,  and 
the  amendments  thereto  of  1880, 1881,  and  1882,  the  lien  of 
the  laborer  so  attaches  to  the  logs,  timber,  or  lumber  upon 
which  he  has  performed  labor  and  service,  from  the  time 
such  labor  is  performed,  as  to  supersede  the  claim  of  a  sub- 
sequent hona  fide  purchaser  thereof  for  value  before  the 
filing  of  the  claim  for  such  lien,  and  having  no  notice  or 
knowledge  of  such  lien,  express,  implied,  or  constructive. 

The  solution  of  this  question  depends  wholly  upon  the 
construction  of  our  statute.  It  is  a  new  question  in  this 
court.     It  was  not  involved  in  Dobhs  v.  Enearly  4  Wis.  451, 
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although  the  language  in  respect  to  the  lien  not  remaining 
or  continuing  unless  the  claim  is  filed  within  the  time  pre- 
scribed in  sec.  4,  ch.  120,  R  S.  1849,  that  "  no  such  debt  for 
work  and  materials  shaU  remain  a  lien  upon  such  lands, 
houses,  or  other  buildings  longer  than  one  year,"  etc.,  "  un- 
less a  petition  or  claim  for  the  same  be  filed,"  etc.,  is  the 
same  as  in  sec.  3331,  R  S.,  as  amended,  which  is  that  ^'no 
debt  or  demand  for  such  labor  or  service  shaU  remain  such 
lien  unless  a  claim  therefor  in  writing  shall  be  made,"  etc. 
In  the  above  case  it  is  said :     "  The  lien  is  created  by  the 
filing  of  the  petition."    It  was  not  necessary  to  the  case  to 
have  said  this.     The  claimant  had  died,  and  an  administra- 
tor had  filed  the  lien  within  the  year.     The  time  had  not 
expired  for  filing  the  claim  or  petition.     Then  why  did  not 
such  filing  create  the  lien?    It  is  answered  by  the  real  de- 
cision:   ''No  action  lies  to  enforce  a  lien  in  behalf  of  a 
mechanic  or  material-man  unless  the  petition  for  the  lien  is 
filed  during  the  life-time  of  the  intestate  or  testator."  That 
case,  therefore,  is  not  authority  for  holding  that  the  me- 
chanic in  any  case,  or  the  laborer  in  this,  has  no  lien  until 
he  files  his  claim.     It  is  authority  only  that  the  lien  does 
not  survive  the  death  of  the  mechanic  or  material-man  un- 
less fixed  and  determined  by  the  filing  of  the  claim  or 
petition  for  it  in  his  life-time.    It  is  a  personal  privilege 
which  he  has  the  option  to  insist  upon  or  waive. 

The  language  of  the  above  case  was  disapproved  by  this 
court  as  being  "very  strong, —  stronger  than  the  exigencies 
of  the  case  seemed  to  require," —  in  JScUl  v.  Hinckley^  33 
Wis.  362.  But  in  that  case  the  court  gave  to  the  filing  of 
the  claim  sufficient  virtue  and  effect  to  give  it  preference 
over  a  prior  lien,  the  claim  for  which  had  not  been  filed. 
There  is  in  the  opinion  in  that  case  the  following  not  over- 
cautious language:  "A  careful  examination  has  satisfied 
,  us  of  the  correctness  of  the  view  thus  early  taken  [in  Dobbs 
V.  Greeny  2  Wis.  228^  and  Dobba  v.  Enearl,  supra]  of  the 
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statute,  and  that  it  should  be  sustained."  The  principle 
recognized  in  that  case,  that  as  to  different  mechanics'  liens 
on  buildings  the  lien  first  fixed  by  the  filing  of  the  claim 
1  and  obtaining  judgment  thereon  should  be  preferred  to 
prior  liens  the  claims  for  which  had  not  been  filed,  or  that 
the  filing  of  the  claim  creates  the  lien,  was  evidently  in- 
tended to  be  restricted  to  such  a  case,  and  not  to  be  ex- 
tended to  mortgage  claims,  judgments,  or  even  the  claims 
of  purchasers  which  originated  subsequent  to  the  com- 
mencement of  the  building,  although  the  distinction  is  not 
very  clear. 

In  Eees  v.  Ludington^  13  Wis.  276,  it  is  incidentally  said, 
although  not  necessary  to  the  decision  of  the  case,  that ''  the 
design  was  to  give  the  mechanic  a  lien  from  the  commence- 
ment of  the  building,  equal  in  power  and  effect  with  the 
lien  of  another  creditor  who  had  obtained  and  docketed  a 
judgment." 

In  Chapman  v,  Wadleigh^  33  Wis.  267,  prior  effect  of  the 
mechanic's  lien  is  given  over  mortgages  originating  sub- 
sequent to  the  commencement  of  the  building;  and  to  the 
same  effect  is  Lampson  v.  Bowen^  41  Wis.  484.  In  Ilewett  v. 
Currier^  63  Wis.  386,  the  mechanic's  lien  is  given  preference 
over  a  purchaser  subsequent  to  the  commencement  of  the 
building.  This  principle  may  be  considered  the  settled  law 
of  this  state  under  the  present  mechanic's  lien  statute.  The 
statute  itself  is  clear  and  explicit  as  to  the  priority  of  the 
lien,  and  the  date  is  fixed  as  "  the  commencement  of  the 
building."  There  can  be  no  injustice  to  one  whose  claim 
originates  after  this  open  and  notorious  event  occurs.  "  The 
commencement  of  the  building  "  is  as  ample  notice  of  the 
lien  and  claim  of  the  mechanic  to  a  subsequent  purchaser  or 
mortgagee  as  open,  visible,  and  notorious  possession  could 
be  of  the  title  under  it. 

In  Paine  v.  Woodworth^  15  Wis.  298,  the  lien  of  a  person 
performing  labor  upon  timber  or  lumber,  given  in  sec.  12, 
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ch.  153,  R  S.  1858,  was  enforced  as  against  a  person  hold- 
ing a  contract  for  the  delivery  of  the  logs  to  him  as  security 
for  money  advanced  prior  to  the  performance  of  the  work 
and  labor  on  them,  on  the  principle  that  the  labor  was  done 
for  his  benefit  as  much  as  for  the  benefit  of  the  owner,  and 
"for  the  benefit  of  everybody  who  had  any  interest  in 
the  property ; "  and  such  a  case  was  likened  to  a  sailor's  lien 
for  wages.  "  It  follows  the  ship  and  its  proceeds  into  whose 
liands  soever  they  may  come  hy  title  or  purchase  from  the 
ownerP  That  may  be  true  of  a  sailor's  lien  for  wages,  but 
that  remark  was  not  applicable  to  the  case.  There  was  no 
title  or  purchase  from  the  owner  subsequent  to  the  laborer's 
lien  on  the  logs  in  the  case.  The  claim  was  in  the  nature 
of  the  prior  ownership  of  the  logs.  The  case  under  consid- 
eration and  the  case  of  a  seaman's  lien  upon  the  ship  were 
the  same  in  principle,  however,  in  one  most  important  re- 
spect. The  person  holding  such  a  prior  interest  in  the  prop- 
erty has  notice  of  the  subsequent  labor  upon  it  to  enhance 
its  vabe,  and  the  labor  is  for  his  benefit,  and  he  is  privy  to 
the  contract,  express  or  implied.  As  to  the  seaman's  lien 
for  wages  on  the  ship  and  proceeds,  everybody  has  ample 
notice.  The  seamen  are  with  and  on  the  ship.  They  are 
inseparable  until  the  seamen  are  paid  and  discharged.  The 
seamen  of  previous  voyages  retain  no  lien  after  they  have 
abandoned  or  left  the  service  of  that  particular  ship.  A 
purchaser  of  the  ship  can  readily  inquire  whether  the  sea- 
men have  been  paid.    He  purchases  with  notice. 

It  is  evident  that  the  question  in  this  case  has  been  pre- 
sented to  this  court  for  the  first  time,  and  it  is  not  without 
diflSculty.  The  language  of  sec.  3329,  K.  S.,  in  respect  to 
such  a  lien,  is,  '*  which  shall  take  precedence  of  all  other 
claims  or  liens  thereon."  The  natural  interpretation  of  this 
language  would  seem  to  be,  "all  other  ^i^^m<7  claims  or 
liens  thereon."  Jessup  v.  Stone^  13  Wis.  467.  But,  however 
that  may  be,  it  is  certainly  not  broad  or  specific  enough 
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to  embrace  the  claim  of  a  Gxxhseqxxent  hona^fide  parchaser  for 
value,  in  the  usual  course  of  trade,  without  notice.  The 
language  would  have  to  be  forced  beyond  its  natural  mean- 
ing to  embrace  such  a  case;  and  we  do  not  think  that  the 
legislature  intended  such  a  meaning,  for  it  has  omitted  to 
use  the  language  to  express  it  as  against  the  well-known 
policy  of  the  law  governing  the  transfer  of  personal  prop- 
erty, for  the  protection  of  honajide  purchasers  in  an  op)en 
market  for  value  without  notice  of  prior  claims  thereon. 
This  cardinal  principle  is  as  well  expressed  by  Mr.  Justice 
Lyon,  in  Andrews  v.  Jenkhis^  39  Wis.  476,  as  anywhere  else: 
"It  is  too  well  settled  to  admit  of  argument  or  doubt  that 
if  the  general  owner  of  personal  property,  having  possession 
thereof,  sell  and  deliver  tp  a  person  who  has  no  notice, 
actual  or  constructive,  that  the  property  is  incumbered,  but 
who  purchases  it  in  good  faith  for  value,  such  purchaser 
will  hold  the  property  discharged  of  any  prior  incumbrance. 
The  defendants  purchased  the  logs  in  controversy  in  the  mar- 
ket, and  paid  for  them  the  market  price,  without  notice, 
either  actual  or  constructive,  that  Andrews  had  or  claimed 
any  lien  upon  or  interest  in  them." 

The  paramount  importance  and  incalculable  value  of  per- 
sonal property  in  these  modem  times  makes  its  ready  and 
easy  transfer  from  hand  to  hand,  and  the  protection  of  hona 
fide  purchasers  thereof,  absolutely  essential  to  our  modem 
systems  of  trade  and  commerce.  Secret  trusts,  liens,  and 
incumbrances,  and  unknown  and  concealed  claims  and  in- 
terests, in  and  upon  personal  property,  and  especially  that 
kind  of  personal  property  that  enters  so  largely  into  the 
general  commerce  of  a  country,  would,  if  enforced  by  law, 
work  the  greatest  injustice  and  be  utterly  destructive  of  the 
greatest  financial  interest  that  any  country  can  have.  As 
said  in  Webh  v.  Sharp^  13  Wall.  14,  in  respect  to  the  claim 
of  a  subsequent  purchaser  without  notice  of  the  landlord's 
lien:  "  Goods  sold  in  the  ordinary  course  of  trade  undoubt- 
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edly  become  discharged  from  the  lien.  Otherwise  business 
coxdd  not  he  safely  carried  an.^^  The  same  ruling  in  Fowler 
V,  Rapley,  15  Wall  328,  an^  BeaU  v.  White,  94  U.  S.  386. 
Logs,  tirabar,  lumber,  including  boards,  shingle,  and  lath, 
constitute  most  valuable  and  important  articles  of  our 
trade  and  commerce,  and  are  readily  and  necessarily  and 
almost  constantly  being  transferred  and  sold  in  wholesale 
and  retail  in  open  market,  and  carried  and  scattered  over 
vast  distances  by  land  and  water.  This  interest  and  trade 
are  too  vast  and  important  to  be  clogged,  impeded,  and  in- 
cumbered by  secret  liens,  following  them  into  all  the  dis- 
tant markets  of  the  land,  to  be  enforced  in  violation  of  such 
a  cardinal  principal  to  facilitate  and  protect  the  sale  of 
personal  property. 

In  view  of  these  considerations  and  authorities,  what  is 
the  true  interpretation  of  our  statutes  giving  to  laborers 
thereon  a  lien  upon  logs,  timber;  and  lumber?  What  is  the 
object  or  purpose  of  filing  a  claim  for  such  lien  in  the  office 
of  the  clerk  of  the  circuit  court  of  the  county  unless  it  be 
for  notice  to  somebody?  In  sec.  3341,  R.  S.,  it  is  called 
"the  notice  of  such  lien."  This  constructive  notice  would  in 
most  cases  be  the  only  notice  a  subsequent  purchaser  w^ould 
be  likely  to  have.  If  he  has  actual  notice,  or  knowledge  of 
such  facts  and  circumstances  as  to  imply  it  or  to  put  him 
on  inquiry  of  such  liens,  then  he  is  not  an  innocent  or  hona 
fide  purchaser  as  against  them,  and  should  not  be  protected, 
and  will  not  be  by  a  reasonable  construction  of  the  statute. 
The  laborer,  while  he  is  w^orki'ng  upon  the  logs,  timber,  or 
lumber,  is  protected  by  the  notice  inherent  in  this  very  act 
in  connection  with  the  article  itself,  equivalent  to  possession 
of  it,  as  in  common-law  liens.  After  he  has  completed  his 
labor  upon  it,  he  can  at  once  file  his  claim  and  his  protec- 
tion will  continue.  It  is  not  necessary  that  he  should  delay 
his  remedy  until  the  article  has  been  removed  and  gone 
into  the  markets  of  the  country  and  into  the  hands  of  many 
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subsequent  purchasers  for  value  and  in  good  faith  without 
any  notice  whatever  of  his  claim.  The  proper  meaning  of 
the  statute  would  seem  to  be  that  the  laborer  has  a  statu- 
tory lien  for  the  value  of  his  labor  upon  the  logs  or  lumber 
from  the  time  of  its  commencement.  But  it  is  a  lien  that 
he  must  claim  in  the  way  provided  for,  or  he  will  be  held  to 
have  waived  it.  He  has  a  lien,  no  doubt,  against  all  the 
world  having  actual  or  constructive  notice  of  it.  This 
would  be  consistent  with  the  language:  "No  debt  or  de- 
mand for  such  labor  or  services  ahalZ  remain  such  lien  un- 
less a  claim  therefor  in  writing  shall  be  made,"  etc.  This 
language  is  the  only  argument  that  the  lien  so  attaches 
from  the  time  of  the  labor  or  service  as  against  subsequent 
purchasers  without  notice.  In  all  other  cases  where  the  stat- 
ute does  not  thus  recognize  the  lien  before  filing  the  claim, 
the  decisions  are  uniform,  and  it  is  admitted  that  such  lien 
does  not  exist  until  the  filing  of  the  claim  or  petition. 
Kruae  v.  Thompson^  26  Minn.  424;  Payne  v.  Wilson^  74  N. 
Y.  348.  If  this  peculiar  language  of  our  statute  can  have 
force  without  violating  the  great  principle  and  clear  public 
policy  of  the  law  that  protects  bona  fide  purchasers  in  the 
usual  course  of  trade  for  value  without  notice  of  the  lien, 
then  such  should  be  its  construction.  If  one  purchase,  be- 
fore the  filing  of  the  claim,  with  notice  that  a  certain  per- 
son has  worked  upon  the  article  to  produce  it  and  the  time 
has  not  expired  for  the  filing  of  his  claim,  it  would  seem 
proper  that  he  should  take  notice  of  such  a  laborer's  lien 
upon  it.  Or  if  he  had  been  informed  that  a  lien  existed,  or 
had  such  knowledge  as  to  put  him  on  inquiry  of  it  and  be 
bound  to  so  inquire,  he  could  scarcely  be  called  a  bona  Jide 
purchaser  without  notice.  In  this  way  the  laborer  can  have 
ample  protection  of  his  lien  without  any  infraction  of,  or 
violent  exception  to,  the  general  law  which  protects  subse- 
quent bona  fide  purchasers  without  notice.  Until  the  legis- 
lature has  seen  fit  to  declare  in  explicit  language  that  the 
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laborer  in  such  cases  shall  have  a  lien  paramount  to  the 
claim  of  such  purchasers,  upon  a  full  consideration  of 
the  gravity  of  such  an  innovation  upon  the  general  law  of 
the  land  made  to  facilitate  and  protect  hona  fide  sales  of 
personal  property  in  the  open  market  for  value  and  without 
notice  of  such  a  secret  lien  upon  it,  we  think  this  should  be 
the  interpretation  of  the  statute. 

The  supreme  court  of  Michigan,  under  precisely  the  same 
statute  as  ours  in  this  respect,  held  in  AnSdbU  River  Boom 
Co,  V.  Sanhorn^  36  Mich'.  358,  and  subsequently  in  Haifley  v. 
HayneSy  37  Mich.  538,  that  such  a  lien,  until  the  claim  there- 
for had  been  filed,  did  not  exist  as  against  a  subsequent 
purchaser  of  the  logs  in  good  faith  and  without  notice.  I 
should  have  done  better  to  have  quoted  the  reasons  given  in 
these  cases  for  so  holding  than  to  have  attempted  originality, 
and  may  be  permitted  to  quote  briefly  therefrom  in  addition 
to  what  has  already  been  quite  tediously  expressed.  That 
court  said :  "  It  is  plain  that  justice  and  policy,  as  well  as 
precedent,  require  a  rigid  construction  of  this  statute,  to 
binder  its  operation,  so  far  as  may  be,  against  valuable 
rights,  and  especially  where  a  contrary  view  would  imperil 
the  rights  and  interests  of  innocent  third  parties." 

It  may  be  proper  to  say  that  since  these  decisions  th^ 
legislature  of  that  state  has  amended  the  statute  by  an  ex- 
press proviso  that  any  sale  or  transfer  of  the  logs,  timber, 
etc., during  the  time  limited  for  the  filing  of  such  statement 
of  hen,  and  previous  to  the  filing  thereof,  shall  in  no  way 
affect  such  lien.  Whether  this  is  a  safe  and  judicious  prece- 
dent to  be  followed  in  this  state  is  with  our  own  legisla- 
ture. The  laborer's  lien  should,  of  course,  be  protected  as 
far  as  possible  without  inflicting  too  much  loss  and  damage 
upon  interests  paramount  by  reason  of  their  magnitude  and 
their  general  bearing  upon  the  trade  and  commerce  of  the 
country.  It  is  to  be  presumed  that  he  does  not  seek  pro- 
tection which  would  result  in  wrong  and  injustice  to  other 
Vol.68  — 7 
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equally  innocent  parties.  But  we  do  not  presume  to  express 
au  opinion  as  to  what  the  legislature  ought  to  do,  for  it  is 
not  our  province  to  do  so.  We  can  only  construe  the  stat- 
ute as  it  exists,  and  wo  think  the  above  interpretation  pre- 
serves the  true  meaning  of  the  language  as  it  expresses  the 
intention  of  the  legislature,  and  that  such  an  interpretation 
will  work  no  injustice  to  the  laborer  or  the  purchaser. 

This  being  our  view,  it  follows  that,  under  the  stipulation 
of  the  parties  and  the  finding  of  the  court,  judgment  should 
have  been  rendered  in  favor  of  the  appellant,  the  ShM  Lake 
Lurnher  Company. 

By  the  Court — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  direction  to  render 
judgment  in  favor  of  the  Sliell  Lake  Luinber  Company. 

Taylor,  J.  The  respondent  brought  his  action  against 
his  debtor,  Eugene  Smith,  under  the  provisions  of  R.  S.  sec. 
3329  et  seq.^  as  amended  by  oh.  319,  Laws  of  1882,  claiming 
a  lien  for  his  labor  in  the  manufacture  of  certain  designated 
shingles.  He  made  the  appellant,  the  Shell  Lake  Lumher 
Company^  a  codefendant,  on  the  ground  that  said  company 
claimed  some  right  to  or  claim  upon  said  shingles. 
.  There  is  no  dispute,  upon  this  appeal,  as  to  the  amount 
due  from  Eugene  Smith  to  the  plaintiff  and  respondent; 
nor  that  such  sum  was  due  for  work  and  labor  performed 
by  the  respondent  in  the  manufacture  of  the  shingles  de- 
scribed in  the  complaint;  nor  is  there  any  claim  that  the 
plaintiff  has  not  in  all  things  complied  with  the  law  to  en- 
title him  to  a  judgment  for  a  lien  upon  said  shingles  if, 
upon  the  facts  proven  and  admitted  on  the  trial,  the  statute 
gives  him  such  lien  as  against  the  claim  of  the  appellant. 
On  the  trial  it  was  admitted  by  the  appellant  that  the  plaint- 
iff had,  between  the  21st  day  of  May,  1883,  and  the  28d 
day  of  March,  1884,  performed  work  and  labor  for  the  de- 
fendant Eugene  Smith  in  helping  .to  manufacture  the  shin- 
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gles  in  question  and  other  shingles;  that  on  the  23d  day  of 

March,  1884,  when  the  plaintiff  quit  work  on  such  shingles, 

there  was  due  from  Eugene  Smith  to  him  for  such  work 

and  labor  the  sum  of  $609.45 ;  and  that  a  settlement  was 

had  with  Eugene  Smith  on  the  2d  of  April,  1884,  by  which 

it  was  found  that  there  was  still  due  and  unpaid  to  the 

plaintiff,  for  his   said  labor  and  service,  the  said  sum  of 

$609.45,  upon  which  sum  said  Eugene  Smith  agreed  to  pay 

interest  from  that  date  at  the  rate  of  eight  per  cent,  per 

annum.    It  was  also  admitted  that  the  plaintiff  duly  filed 

his  claim  for  a  lien  on  said  shingles,  in  the  proper  county, 

on  the  5th  day  of  April,  1884,  and  the  complaint  in  this 

action  was  verified  on  the  9th  day  of  April,  1884,  and  the 

summons  was  served  on  the  11th  day  of  April,  1884. 

The  only  defense  to  the  action  set  up  in  the  answer  of 
the  appellant,  and  relied  upon  in  this  court,  is  that  the  ap- 
pellant was  a  hona  fide  purchaser  of  the  shingles  without 
notice  of  the  plaintiff's  claim  to  have  a  lien  thereon. 

Upon  this  subject  the  learned  circuit  court  found  as  a 
fact  as  follows:  "(7)  That  all  the  shingles  mentioned  in 
the  complaint  were  sold  in  the  usual  course  of  trade  by  the 
defendant  Eugene  Smith  to  David  Joyce  and  the  Shell  Lake 
Lumber  Company^  part  being  sold  to  one  and  part  to  the 
other,  and  that  the  same  were  so  sold  to  the  said  Joyce  and 
the  said  defendant  the  Shell  Lake  Lumber  Company^  and 
were  by  them  purchased  in  the  due  course  of  trade,  before 
the  filing  of  the  plaintiff's  claim  for  a  lien,  and  without  any 
knowledge  of  the  plaintiff's  claim,  and  that  all  the  payments 
were  made  to  the  said  Eugene  Smith,  or  on  his  order,  to 
or  for  the  purposes  hereinbefore  set  forth,  and  before  the 
said  purchasers  had  any  notice  or  knowledge  whatever  of 
&e  plaintiff's  claim  or  of  the  defendant  Smith's  indebted- 
ness to  the  plaintiff;  and  that  all  said  shingles  were  deliv- 
ered on  the  premises  of  the  Shell  Ijike  Lumber  Company 
before  the  defendant  the*  Shell  Lake  Lumber  Company  or 
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David  Joyce  knew  of  the  existence  of  defendant  Smith's 
debt  to  plaintiflF."  It  will  be  seen  by  this  finding  that  the 
precise  time  when  the  shingles  were  purchased  is  not  stated, 
nor  is  it  stated  in  the  admissions  and  stipulations  of  the 
parties  or  in  the  previous  findings  of  the  court;  but  the 
sixth  finding  of  fact  clearly  indicates  that  the  sale  must 
have  been  perfected  as  early  as  the  18th  of  March,  1884. 

The  sixth  finding  shows  that,  while  Eugene  Smith  was 
engaged  in  manufacturing  the  shingles  in  question,  the  ap- 
pellant furnished  Smith  a  large  amount  of  supplies,  which 
were  used  by  him  in  the  manufacture  of  said  shingles,  con- 
sisting of  groceries,  provisions,  and  other  necessaries,  and  in 
boarding  and  paying  the  men  engaged  in  the  manufacture 
of  said  shingles.  The  amount  or  value  of  such  supplies  is 
not  stated  or  found  by  the  court.  This  finding  does,  how- 
ever, state  that  on  the  18th  of  March,  1884,  the  appellant 
advanced  and  paid  to  the  order  of  Smith  $1,961.43 ;  that 
this  sum  was  paid  and  advanced  to  Smith  on  his  orders  in 
favor  of  the  men  who  composed  the  night  crew,  who  had 
been  engaged  in  manufacturing  said  shingles ;  that  these 
advances  and  payments  were  all  made  before  the  filing  of 
the  plaintiflPs  lien  in  this  case,  viz.,  April  6,  1884.  This 
finding  further  states  that  all  the  men  engaged  in  manufact- 
uring said  shingles  were  not  paid  by  said  ^^Shdl  Lake 
Lumber  Company  or  by  the  said  Smith,  and  that  the  plaint- 
iff was  one  of  the  men  who  was  not  so  paid."  The  answer 
of  the  appellant  does  not  show  the  exact  date  of  its  alleged 
purchase,  except  that  it  was  made  before  the  5th  of  April, 
1884,  the  day  plaintiff  filed  his  claim. 

From  these  findings,  the  admissions  of  the  parties,  and 
the  answer  of  the  appellant,  it  is  quite  apparent  the  pur- 
chase made  by  the  appellant  must  have  been  completed  by 
the  payment  on  the  18th  of  March,  1884,  as  it  does  not  ap- 
pear that  any  payments  were  made  after  that  date.  The 
purchase  was  consequently  made  while  the  plaintiff  was 
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Still  engaged  in  the  manufacture  of  shingles  for  the  said 
Eugene  Smith.  We  think  it  must  be  inferred,  from  the 
facts  found  and  the  answer  of  appellant,  that  the  sale  must 
have  been  completed  on  the  day  the  last  payment  was  made 
by  the  appellant,  viz.,  the  18th  of  March,  1884. 

The  act  in  force  when  the  work  in  this  case  was  per- 
formed, is  ch.  319,  Laws  of  1882.     Sec.  1  of  this  act  amends 
sec.  3329,  E.  S.  1878,  so  as  to  read  as  follows,  viz. :  "  Any 
person  who  shall  do  or  perform  any  labor  or  services  in  cut- 
ting, felling,  hauling,  measuring,  driving,  rafting,  booming, 
cribbing,  towing,  sawing,  or  Tnanufacturing  into  lumber  2iXij 
logs  or  timber,  in  any  of  the  counties  in  this  state,  shall  have 
a  lien  upon  such  logs,  timber,  or  lumber  for  the  amount  due 
or  to  become  due  for  such  labor  or  services,  which  shall  take 
precedence  of  all  other  claims  or  liens  thereon^'*  etc.     Sec.  2 
amends  sec.  3331,  R.  S.  1878,  so  as  to  read  as  follows:  "  No 
d6bt  or  demand  for  such  labor  or  service  shall  remain  such 
lim^  unless  a  claim  therefor  in  writmg  shall  be  made  and 
signed  by  the  claimant  or  his  attorney,  and  verified  by  the 
claimant  or  some  one  in  his  behalf,  in  the  same  manner  that 
pleadings  in  civil  actions  may  be  verified,  setting  forth 
the  nature  of  the  debt  or  demand  for  which  the  lien  is 
claimed,  the  amount  claimed  to  be  due,  and  a  description  of 
the  logs,  timber,  lumber,  cord-wood,  etc.,  against  which  the 
lien  is  claimed,  and  that  the  claimant  claims  a  lien  thereon 
pursuant  to  this  chapter  and  the  chapter  to  which  this  is 
amendatory."     The    remainder   of  the  section  prescribes 
where  the  claim  for  lien  shall  be  filed,  and  the  time  within 
which  it  must  be  filed.    The  time  for  filing  the  lien  when 
the  work  is  done  between  November  1st  and  the  1st  of 
May  following  is  on  or  before  the  1st  of  June,  and  in 
other  cases  within  thirty  days  after  the  work  and  labor  are 
completed.    Sec.  3332  of  the  Revised  Statutes  of  1878,  which 
was  not  amended  by  said  ch.  319,  Laws  of  1882,  provides 
that  "such  lien  claim  shall  cease  to  be  a  lien  on  the  prop- 
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erty  named  in  such  petition  or  statement  unless  action  be 
commenced  within  four  months  after  filing  such  petition  or 
statement." 

It  is  claimed  by  the  learned  counsel  for  the  appellant 
that  the  lien  of  the  laborer  is  subject  to  the  claim  of  a  lona 
fide  purchaser  of  the  logs,  timber,  lumber,  etc.,  from  the 
person  owning  such  logs,  etc.,  and  who  employs  the  labor- 
ers to  get  out  such  logs  and  timber,  or  to  manufacture  such 
logs  and  timber  into  lumber.  To  my  mind  this  claim  is  in 
direct  conflict  with  what  was  intended  by  the  legislation 
creating  the  lien  in  favor  of  the  laborer,  as  well  as  incon- 
sistent with  the  very  nature  of  a  lien.  There  can  be  no 
doubt  as  to  the  object  of  the  legislature  in  regard  to  labor- 
ers' liens.  It  was  clearly  to  give  the  laborer  a  certain  fixed 
claim  upon  the  personal  property  produced  or  enhanced  in 
value  by  his  labor,  and  to  secure  to  him  a  prompt  and  easy 
method  of  compelling  payment  for  such  labor.  The  nature 
of  a  lien  at  common  law  necessarily  excluded  all  claims  of 
those  claiming  under  the  owner  after  the  lien  attached. 
The  common  law  gave  the  lien  to  the  mechanic,  artisan,  or 
others,  for  the  value  of  work  done  and  materials  furnished 
in  the  repair  or  construction  of  some  article  belonging  to 
another,  and  could  only  be  enforced  in  favor  of  one  having 
the  actual  possession  of  such  article.  It  would  be  a  super- 
fluous work  to  cite  authorities  to  show  that  the  person  hav- 
ing a  lien  upon  personal  property  at  common  law  could  not 
be  divested  of  such  lien  by  the  owner  by  any  act  of  his,  ^ 
long  as  the  claimant  retained  the  possession  of  the  article 
upon  which  the  lien  existed.  When  the  statute  gives  a 
lien  for  labor  done  upon  an  article,  of  which  he  has  not, 
and  in  the  nature  of  his  employment  cannot  have,  the  pos- 
session required  at  common  law,  the  clear  inference,  with- 
out express  words,  is  that  the  lien  shall  have  the  same  force 
without  possession  as  it  had  at  common  law  with  possession, 
and  consequently  no  act  of  the  owner  subsequent  to  the 
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date  at  which  the  lien  attaches  can  divest  such  lien.  If  the 
laborer  has  an  acknowledged  claim  or  lien  upon  the  prop- 
erty, no  act  of  the  owner  can  divest  it.  If  the  lien  can  be 
divested  without  the  consent  of  the  claimant  by  the  single 
will  of  the  owner,  then  there  is  wanting  the  very  essence  of 
a  hen.  That  a  statutory  lien  is  to  be  construed  as  of  the 
same  nature  and  efficacy  without  actual  possession  as  the 
common-law  lien  with  possession,  seems  to  be  well  settled 
by  all  the  authorities. 

JnBeallv.  White,  94  U.  S.  38S,  the  court  say:  "Statu- 
tory hens  have,  without  possession,  the  same  operation  and 
efficacy  that  existed  in  common-law  liens  where  the  posses-  • 
sion  was  delivered." 

"The  office  of  a  lien  is  not  to  create  an  estate,  nor  in  the 
slightest  degree  to  affect  or  interfere  with  prior  incum- 
brances, but  to  prevent  subsequent  alienations  or  incum- 
brances to  defeat  a  just  demand."  Houck,  Liens,  sees.  141, 
142.  What  is  said  in  this  extract  about  a  lien  affecting 
prior  incumbrances  is  probably  not  applicable  to  the  claim- 
ant for  a  lien  upon  personal  property. 

In  the  case  of  Grant  v.  WhitweU^  9  Iowa,  156,  157,  after 
speaking  of  the  nature  of  a  lien  by  judgment  upon  real 
estate,  and  showing  that  no  alienation  by  the  owner  after 
the  lien  of  the  judgment  attached  could  defeat  such  lien, 
the  court  say :  "  The  same  idea  holds  good  of  a  mechanic's 
lien.  He  has  it  from  the  time  of  furnishing  the  work  or 
materials,  or  putting  them  in  the  building.  It  rests  upon  the 
house  and  holds  it  so  that  it  cannot  be  divested ;  but  to  en- 
force it  and  have  the  subject  of  it  applied  to  his  payment  he 
brings  his  action.  His  lien  is  not  then  created,  but  it  is 
jadicially  ascertained  and  declared,  or,  as  it  is  termed,  es- 
tablished. It  existed  before  and  rested  upon  the  premises 
subject  to  his  claim,  and  by  the  judgment  is  applied  to  his 
benefit.  This  is  the  notion  of  a  lien,  and  it  is  only  through 
such  idea  of  it  that  it  can  hold  property  against  other 
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claims  accruing  subsequently.  .  .  .  The  same  virtue 
exists  in  these  statutory  liens  in  which  possession  does  not 
pass,  that  existed  in  those  at  common  law  when  they  were 
accompanied  by  possession." 

In  Taggard  v.  Buckmore^  42  Me.  81,  it  is  said  the  lien  re- 
ferred to  in  the  statute  cannot  be  a  general  lien;  the  lan- 
guage forbids  such  construction ;  but  in  its  character  it  is 
the  same  as  a  particular  lien  at  common  law.  "  The  prin- 
ciple embraced  in  the  statute  is  founded  in  natural  justice, 
that  the  party  who  has  enhanced  the  value  of  the  property 
by  incorporating  therein  his  labor  or  materials  shall  have 
security  on  the  same,  though  changed  in  form,  and  insepa- 
r^,bie  from  the  property."  This  was  said  of  a  lien  for  labor 
or  materials  furnished  in  the  construction  of  a  vessel. 

The  foregoing  is  sufficient  to  show  the  nature  of  a  lien, 
and  that  the  idea  of  lien  excludes  the  idea  that  it  can  be 
divested,  so  long  as  it  exists  according  to  law,  by  any  act 
of  the  general  owner  not  assented  to  by  the  lien  claimant. 

As  to  the  extent  of  the  lien  given  by  the  statute  above 
quoted  to  the  laborer,  there  seems  to  me  no  room  for  doubt. 
The  statute  giving  the  lien  declares  that  "  it  shall  take  pre- 
cedence of  all  other  claims  or  liens  thereon."  It  seems  to 
me  that  no  more  general  words  could  have  been  used  to  ex- 
clude the  idea  that  such  lien  should  be  subject  to  the  claim 
of  any  subsequent  purchaser  who  became  such  at  any  time 
before  the  claimant's  right  to  enforce  his  lien  had  expired 
under  the  subsequent  provisions  of  the  act. 

That  the  lien  must  date  from  the  time  of  the  commence- 
ment of  the  work,  and  not  from  the  date  of  its  completion, 
or  from  the  date  of  the  filing  of  the  claim  for  a  lien,  is  also 
very  clear.  The  second  section  of  ch.  319,  Laws  of  1882, 
says  that  no  debt  or  demand  for  such  labor  shall  remain 
such  lieiiy  unless  a  claim  therefor  be  filed  within  the  time 
prescribed  in  said  section.  The  hen  referred  to  in  this  sec- 
tion is  the  one  mentioned  in  the  first  section  of  said  chap- 
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ter,  which  it  is  declared  shall  take  precedence  of  all  other 
claims  and  liens.  The  regulation  in  this  second  section  for 
giving  the  notice,  when  the  labor  is  performed  between  the 
1st  of  November  and  the  1st  of  May  following,  clearly  in- 
dicates that  the  claim,  when  filed  as  prescribed,  shall  make 
.all  the  labor  between  those  dates  a  lien  if  it  has  not  been 
paid  for.  The  lien  must  date  from  the  time  of  the  com- 
mencement of  the  labor  performed,  and  covers  all  the  work 
done  between  the  stated  periods,  or  at  the  time  the  work  is 
completed,  or  when  the  claim  is  filed.  It  is  clear  from  the 
language  of  the  statute  that  the  filing  of  the  claim  is  not  the 
date  of  the  lien,  as  such  construction  is  in  conflict  with  the 
language  used ;  and  if  it  only  attaches  when  the  work  is 
ended  the  statute  would  furnish  no  security  at  all  for  the 
labor  performed,  and  might  better  be  repealed.  In  the  case 
of  a  mechanic's  lien  this  court  has  repeatedly  held  that  the 
lien  of  the  workman  or  material-man  dates  from  the  com- 
mencement of  the  building,  or  of  the  repairs  when  the  lien 
is  for  repairs,  and  takes  precedence  of  all  subsequent  liens. 
Redman  v.  Phce^iix  F.  Ins,  Co.  51  Wis.  302;  Lampaon  v. 
Bowen,  41  Wis.  484;  Bewett  v.  Cannier,  63  Wis.  386;  EaU 
V,  HincUey,  32  Wis.  365;  Bryant  v.  Small,  35  Wis.  208,  209; 
McCoy  V.  Quick,  30  Wis.  521 ;  Wilier  v.  Bergenthal,  50  Wis. 
474.  And  it  seems  to  me  that  a  like  rule  should  be  applied 
to  the  lien  of  the  laborer  on  logs  or  lumber,  and  that  his 
lien  attaches  at  the  time  he  commences  work. 

This  court  has  always  construed  these  statutes  giving 
liens  to  laborers  liberally,  to  effectuate  the  clear  purpose  of 
the  legislation,  viz.,  to  secure  the  laborer  pay  for  his  wages 
oat  of  the  property  which  his  labor  has  created  or  enhanced 
m  value,  which  purpose  the  supreme  court  of  Maine  says  is 
in  accordance  with  natural  justice.  This  court  may  not, 
perhaps,  have  expressly  passed  upon  the  question  of  the 
relative  rights  of  the  lien  claimant  and  purchasers  of  the 
property  upon  which  his  work  has  been  performed  subset 
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quent  to  the  performance  of  such  work,  but  it  has  passed 
upon  the  question  as  to  his  right  as  against  a  person  claim- 
ing by  a  prior  title  or  lien,  and  has  held  in  favor  of  the 
laborer's  lien  as  against  such  claimants  by  prior  title  or  lien. 

In  Paine  v.  Gill^  13  Wis.  561,  this  court  said :  "  We  have 
no  doubt  that  it  was  the  intention  of  the  legislature  to  make 
this  lien  prior  and  superior  to  existing  liens  upon  this  kind 
of  property.  It  is  analogous  in  principle  and  reason  to  the 
case  of  repairs  and  improvements  on  personal  property, 
when  the  law  gives  a  lien  upon  the  thing  itself  in  favor  of 
the  mechanic  or  person  who  has  laid  out  his  labor  or  money 
in  such  improvements." 

In  Paine  v.  Woodworthy  15  Wis.  303,  304:,  it  was  again 
said :  "  The  whole  merits  of  the  controversy  depend  upon 
the  question  whether,  when  a  party  has  contracted  with 
another  party  for  the  delivery  of  a  lot  of  logs  at  a  particu- 
lar place,  and  for  a  prior  lien  on  those  logs  as  a  security  for 
a  debt,  such  lien  so  contracted  for  cuts  off  the  lien  which 
the  law  gives  the  workman  who  performed  the  very  work 
on  the  logs  necessary  to  a  fulfilment  of  the  first  contract. 
As  we  said  before,  we  think  it  does  not;  but  that  it  was  the 
intention  of  the  statute  to  give  such  workmen  an  absolute 
lien,  when  they  were  employed  to  do  the  work  by  any  one 
having  competent  authority,  as  against  everybody,  upon 
the  principle  that  the  labor  enhanced  the  value  for  the  ben- 
efit of  everybody  who  had  any  interest  in  the  property." 

In  both  the  cases  above  cited  the  person  for  whom  the 
claimant  did  the  work  in  running  the  logs  had  sold  the  logs 
and  received  his  pay  therefor  in  full  before  the  work  was 
done,  but  before  the  logs  were  delivered  under  the  con- 
tract, and  under  an  agreement  that  the  person  to  whom  the 
logs  were  sold  should  have  a  lien  on  the  logs  for  all  moneys 
advanced  on  them  before  delivery.-  This  case,  it  seems  to 
me,  presents  full  as  great  equities  on  the  part  of  the  prior 
purchaser  as  there  can  be  in  favor  of  a  subsequent  one.    In 
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these  cases  the  claim  was  not  filed,  nor  the  action  to  en- 
force the  lien  commenced,  until  after  the  logs  bad  been  paid 
for  by  and  delivered  to  the  purchaser.  The  circumstances 
of  the  purchasing  claimant  were  similar  to  those  in  the  case 
at  bar.  He  furnished  the  supplies  and  money  to  get  out  and 
deliver  the  logs  as  a  part  of  the  purchase  money,  the  same 
as  the  appellant  did  in  the  case  at  bar.  The  law  under 
which  these  oases  were  decided  was  sec.  12,  ch.  153,  R.  S. 
1858,  which  only  gives  the  lien  in  the  following  general 
terms:  "Any  person  or  persons  performing  manual  labor 
upon  any  land,  timber,  or  lumber,  for  or  on  account  of  the 
owner,  agent,  or  assignee  thereof,  may  avail  themselves  of 
the  foregoing  provisions  of  this  chapter,  and  upon  comply- 
ing with  the  requirements  thereof  shall  have  a  like  lien  for 
the  amount  of  work  and  labor  performed,  and  the  said 
lien  may  be  carried  into  force  and  effect  pursuant  to  the 
foregoing  provisions  of  this  chapter."  The  chapter  relates 
to  the  mechanic's  lien  for  the  construction  of  houses,  etc. 

It  seems  to  me  very  clear  that  the  lien  given  by  the  said 
section  cannot  be  said  to  be  more  absolute  or  far  reaching 
than  the  lien  given  by  ch.  319,  Laws  of- 1882.    A  like  de- 
cision was  made  by  the  supreme  court  of  Maine  in  Spofford 
V,  Truey  33  Me.  284.    In  this  case  it  was  held  that  the  la- 
borer's lien  upon  logs  took  preference  of  the  lien  of  the 
former  owner  of  the  lands  from  which  the  timber  was  cut, 
and  who  had  conveyed  it  to  the  person  employing  the 
laborer,  without  receiving  his  pay  therefor,  and  with  a  reser- 
vation of  a  lien  of  five  dollars  per  M.  feet  on  all  timber 
cut  therefrom  by  his  grantee,  he  being  authorized  to  cut  and 
remove  the  timber  subject  to  such  lien.    In  deciding  this 
case  the  court  say :  "  This  laborer's  lien  takes  away  none  of 
the  rights  of  the  owner,  nor  the  one  interested  therein,  by 
lien  or  otherwise,  any  further  than  is  necessary  for  the 
security  of  those  who  are  presumed  to  have  added  some- 
thing to  its  value,  equal  to  the  expense,  at  least,  incurred." 
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The  statute  of  Maine  gives  the  lien  in  general  terms,  with- 
out expressly  declaring  that  such  lien  shall  take  prece- 
dence of  any  other  claims  or  liens. 

On  the  question  whether,  when  a  statutory  lien  has  at- 
tached and  the  lien  claimant  has  pursued  the  course  pointed 
out  by  the  statute  to  enforce  such  lien  within  the  time  pre- 
scribed by  law,  his  lien  can  be  destroyed  by  any  subsequent 
act  of  the  person  owning  or  having  the  lawful  possession  of 
the  property  upon  which  the  lien  attaches,  by  a  sale  or  in- 
cumbrance thereof,  it  seems  to  me  must  be  answered  in  the 
negative  upon  all  considerations.  Firsts  the  act  itself,  as  I 
understand  it,  expressly  negatives  the  power  of  the  owner 
or  possessor  to  defeat  the  laborer's  lien  after  it  attached, 
without  his  consent,  in  any  and  all  cases;  second^  if  the  ob- 
ject of  the  act  is  considered,  that  negatives  such  power.  If 
the  power  be  granted,  then  the  main  object  of  the  legisla- 
ture is  destroyed,  and  it  is  especially  likely  to  defeat  the 
object  of  the  statute  in  all  cases  where  the  laborer  most 
needs  its  protection,  viz.,  in  those  cases  where  his  employer 
is  impecunious,  dishonest,  or  neglectful  of  his  business. 
Such  employers  are  the  ones  most  likely  to  make  sales  of 
the  materials  produced  by  the  labor  of  their  employees, 
without  regard  to  the  question  of  whether  their  wages  are 
paid  or  not.  When  the  laborer  has  an  honest  or  responsible 
employer  there  is  generally  little  need  of  the  protection  of 
the  statute. 

The  great  preponderance  of  the  authorities  is  that  a  lien 
which  has  attached  cannot  be  destroyed  by  any  subsequent 
act  of  the  owner  or  employer  not  assented  to  by  the  lien 
claimant,  and  the  same  preponderance  of  the  authorities 
hold  that  the  lien  is  equally  as  effective  against  a  bona  fide 
purchaser  or  incumbrancer  as  against  any  other  person.  As 
stated  above,  the  very  idea  of  a  lien  excludes  the  idea  that 
it  can  be  divested  by  the  owner  without  the  assent  of  the 
lien  claimant. 
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In  Dunldee  v.  Crane^  103  Mass.  470,  the  court  say:  "The 
statute  contains  no  express  provision  that  the  lien  shall  at- 
tach and  have  a  priority  over  mortgages  and  other  incum- 
brances created  after  the  contract,  but  such  is  the  necessary 
implication.  .  .  .  The  nature  of  the  security  intended 
to  be  created  by  the  statute  necessarily  tends  to  this  result. 
Any  other  construction  would  defeat  the  manifest  purpose 
of  the  legislature  to  give  to  those  who,  by  virtue  of  con- 
tracts with  the  owner,  have  by  their  labor  and  materials  in- 
creased the  value  of  his  property,  an  interest  in  it  until  the 
debts  due  them  for  such  labor  and  materials  are  paid." 

In  Edwards  v.  Derricksony  28  N.  J.  Law,  39, 49,  the  judge 
delivering  the  opinion  says:  "The  objection  would  be  well 
taken  if  the  builder  and  owner  can  destroy  the  lien  con- 
templatecj  by  the  act  by  selling  or  encumbering  the  prop- 
erty after  the  work  is  done  and  the  materials  are  furnished, 
but  before  the  claim  is  filed.  Can  he  do  this?  I  will  not 
discuss  this  question,  as  it  has  not  been  raised,  and  to  admit 
it  is  to  consider  the  law  itself  to  be  powerless  nonsense." 

In  Vandyne^a  ExWa  v.  Vanness,  5  N^  J.  Eq.  485,  it  was 
held  that  the  lien  should  be  preferred  to  a  mortgagee  who  had 
taken  his  mortgage  after  aU  the  work  was  done,  and  before 
the  claim  was  filed,  the  mortgagee  being  entirely  ignorant 
of  the  claim  of  the  person  having  the  lien. 

Houck,  in  his  work  on  Liens  (p.  146),  says :  "  A  subse- 
quent transfer  of  the  property  ought  and  does  not  affect  the 
lien  after  work  has  been  actually  begun."  The  same  was 
said  by  this  court  in  BaU  v.  HincUey,  32  Wis.  365.  See 
cases  cited  above  from  this  court.  See,  also,  Lampson  v. 
Boweuy  41  Wis.  484;  Brooks  v.  Railway  Co.  101  U.S.  443; 
Wdch  V.  Porter^  63  Ala.  232. 

In  Leishemess  v.  Berry ^  38  Me.  80,  it  was  held  that  a  per- 
son performing  labor  upon  logs  had  precedence  of  a  person 
buying  the  same  of  the  owner  after  the  laborer  had  com- 
menced his  work.    In  that  case  the  court  say:    "The  de- 
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fendant  attempted  to  establish  title  in  himself  from  Lary 
through  one  Atkinson;  and,  if  such  attempt  had  been  suc- 
cessful, it  is  difficult  to  perceive  how  it  could  have  affected 
the  rights  of  the  plaintiff,  whose  interest  was  superior  to  that 
of  Lary,  and  more  especially  if  the  plaintiff  had  no  knowl- 
edge of,  and  gave  no  consent  to,  the  transaction."  The 
plaintiff  had  performed  the  work  on  the  logs  for  Lary. 

In  She7*idan  v.  Ireland,  66  Me.  65,  it  was  held  that  a  la- 
borer who  had  helped  cut  and  haul  the  logs  in  the  winter 
might  enforce  his  lien  against  one  who  had  purchased  the 
logs  after  they  bad  been  run  in  the  spring  to  a  boom  where 
they  had  been  sold.  The  law  in  Maine  simply  gives  a  lien 
to  the  laborer  to  continue  for  sixty  days  after  the  logs  or 
lumber  arrives  at  the  place  of  destination  for  sale  or  manu- 
facture. 

In  Doane  v.  Garretson,  24  Iowa,  351,  it  was  held  that  the 
landlord's  lien  upon  a  stock  of  goods  of  his  tenant  had  pref- 
erence to  the  right  of  a  mortgagee  of  the  tenant,  who  had 
taken  possession  under  his  mortgage  for  condition  broken. 
See,  also,  Grant  v.  WhitweU,  9  Iowa,  152.  In  this  case  the 
landlord  was  allowed  to  enforce  his  lien  against  a  creditor 
who  had  attached  and  sold  the  property  of  the  tenant,  and 
it  was  held  that  the  lien  attached  as  the  rent  accrued  and 
not  from  the  time  of  the  commencement  of  the  proceedings 
to  enforce  it. 

In  Beall  v.  White,  94  U.  S.  382,  the  supreme  court  of  the 
United  States  held  that  the  landlord's  lien,  under  the  laws 
of  the  District  of  Columbia,  took  precedence  of  a  trust  deed 
given  for  the  benefit  of  a  creditor  of  the  tenant. 

The  only  qualification  made  by  the  courts  of  Iowa  and 
of  the  United  States  in  regard  to  these  landlord  liens,  is 
that  when  the  landlord  leases  the  premises  to  a  party  to  be 
used  for  trade  as  a  merchant  there  is  an  implied  agreement 
that  he  may  sell  goods  in  the  usual  course  of  his  business  to 
his  customers,  and  that  as  to  such  goods,  when  removed 
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from  the  leased  premises,  the  lien  does  not  attach.  This  is 
a  reasonable  presumption,  but  it  has  no  applicjation  to  the 
business  of  getting  out  logs  or  timber  or  manufacturing  the 
same.  It  might  have  some  application  if  the  manufacturer 
was  a  retail  dealer  in  the  lumber  manufactured,  as  well  as 
a  manufacturer.  This  fact  being  known  to  his  laborers, 
there  might  arise  a  presumption  that  the  lien  for  their 
wages  should  not  attach  to  the  articles  sold  at  retail  to  or- 
dinary customers. 

The  only  case  found  which  has  any  direct  bearing  in 
favor  of  the  idea  that  the  lien  of  the  laborer  for  work  per- 
formed in  getting  out  timber  or  logs  or  in  manufacturing 
the  same  into  lumber  is  subordinate  to  the  claim  of  a  sub- 
sequent purchaser  without  actual  notice  of  such  lien,  is  the 
case  of  Haifley  v.  Haynes^  37  Mich.  535.    While  I  have 
great  respect  for  the  learning  and  ability  of  that  court  gen- 
erally, it  seems  to  me  that  in  this  case,  by  their  own  admis- 
sions, they  undertook  a  little  judicial  legislation  to  avoid, 
as  they  imagined,  very  grave  evils  which  would  arise  if  the 
statute  were  construed  as  it  was  clearly  intended  that  it 
should  be  by   the  legislature.     The  •  legislature  of  Mich- 
igan did  not  appreciate  the  imaginary  dangers  anticipated 
by  the  learned  judges,  and  at  the  very  first  opportunity 
amended  the  act  so  that  thereafter  the  learned  judges  could 
not  mistake  its  meaning,  by  adding  a  proviso  to  the  third 
section  of  the  act,  which  reads   as  follows:     "Provided, 
that  any  sale  or  transfer  of  the  logs  or  timber  or  staves 
upon  which  the  lien  is  claimed,  during  the  time  limited  for 
filing  such  statement  or  petition  and  previous  to  the  filing 
thereof,  shall  in  no  way  affect  such  lien ;  but  such  lien  shall 
remain  and  be  enforced  against  such  logs,  timber,  and  staves 
in  whosesoever  possession  the  same  shall  be  found.''    See 
No.  3,  Laws  of  Mich.  1879.    This  amendment  still  remains 
the  law  of  Michigan  (see  sec.  8415,  Gen.  Stats.  Mich.),  and 
its  provisions  have  been  extended  so  as  to  include  shingles, 
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railroad  ties,  telegraph  poles,  cedar  posts,  and  tan  bark ; 
and  yet  it  has  not  yet  become  a  matter  of  public  notoriety 
that  the  business  interests  of  the  people  of  Michigan  have 
suflfered  by  legislation  "so  replete  with  danger"  in  the 
opinion  of  the  learned  judges  of  that  state. 

To  me  it  is  clear  that  the  legislature,  in  their  practical 
wisdom,  have  seen  fit  to  prefer  the  rights  of  the  laborer  to 
the  rights  of  the  purchasers,  hoiiafide  or  otherwise,  of  cer- 
tain kinds  of  property,  to  the  extent  of  securing  such  labor- 
ers payment  for  their  labor  expended  upon  such  property ; 
and  I  do  not  feel  called  upon  to  override  that  policy  by  any 
strained  construction  to  protect  such  purchasers,  on  account 
of  any  imaginary  evil  which  may  be  thought  likely  to  re- 
sult therefrom.  If  the  evils  of  such  a  law  are  greater  than 
its  benefits,  the  legislature  will  be  prompt  to  ascertain  that 
fact,  and,  when  necessary  for  the  general  good,  correct  the 
evil. 

I  think  the  judgment  of  the  circuit  court  should  be  af- 
firmed. 


Early,  Appellant,  vs.  The  Chippewa  Logging  Compact, 
Respondent. 

January  12 — February  1,  1887, 

Sale  of  chattels:  Logs  and  timber:  Acceptance:  When  seeding  conclusive, 

1.  Where  a  oontract  for  the  sale  of  logs  provides  that  the  purchaser 

shaU  paj  at  one  rate  for  good,  sound,  merchantable  logs,  and  at 
another  rate  for  inferior  logs,  a  mere  acceptance  of  the  logs  is  not 
an  acceptance  of  the  entire  lot  as  being  good,  sound,  and  mer- 
chantable, even  though  they  are  so  marked  by  a  scaler  who  was 
employed  solely  for  the  purpose  of  ascertaining  the  quantity,  not 
the  quality,  of  the  logs. 

2.  Where  the  logs  sold  are  scaled  by  a  person  mutuaUy  agreed  upon, 

his  estimate  of  the  quantity  and  of  the  deductions  to  be  made  for 
defects  is  binding  upon  the  parties  unless  impeached  for  fraud, 
mistake,  prejudice,  or  neglect. 
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APPEAL  from  the  Circuit  Court  for  Chippewa  County. 

The  following  statement  of  the  case  was  prepared  by 
Mr.  Justice  Taylob  as  a  part  of  the  opinion : 

This  action  was  brought  to  recover  the  contract  price  of 
a  lot  of  logs  which  had  been  cut  and  put  into  the  river  by 
the  plaintiff  for  the  defendant.  The  logs  were  cut  and 
delivered  to  the  defendant  by  the  plaintiff  under  a  written 
contract,  the  material  parts  of  which  are  as  follows: 

*'This  agreement  made  and  entered  into  this  12th  day  of 
September,  A.  D.  1882,  by  and  between  H.  W.  Early^  of 
Williamsport,  Pa.,  of  the  first  part,  and  the  Chippewa  Log- 
ging Company^  a  corporation  of  Eau  Claire,  Wis.,  of  the 
second  part,  witnesseth,  that  the  said  first-named  party,  for 
and  in  consideration  of  the  agreement  hereinafter  con- 
tained on  the  part  of  the  second-named  party,  hereby  agrees, 
during  the  logging  season  of  1882  and  1883,  to  cut,  haul, 
and  deliver  to  the  seciond-named  party,  on  the  Elk  river,  in 
the  county  of  Price  and  state  of  Wisconsin,  about  fifteen 
hundred  thousand  feet  of  good,  sound,  merchantable,  white 
pine  saw-logs,  the  same  to  be  cut  as  directed  by  the  second- 
named  party,  said  logs  to  be  cut  as  long  as  the  timber  will 
permit,  and  scale  straight  and  sound,  and  none  to  be  less 
than  ten  inches  in  diameter  at  the  top  end ;  the  same  to  be 
cut  from  the  timber  now  standing  on  the  lands  situate  in 
the  county  of  Price  and  state  of  Wisconsin,  and  described 
as  follows,  to  wit,  ...  In  consideration  whereof,  the  sec- 
ond party  hereby  agrees  to  pay  the  first-named  party  for  said 
logs  eight  dollars  per  thousand  feet  according  to  the  scale ; 
the  same  to  be  paid  at  the  time  and  in  the  manner  following^ 
to  wit:  One  and  25-100  dollars  per  M.  as  fast  as  banked 
and  scale-bills  rendered;  one  and  25-100  dollars  per  M. 
when  camp  breaks;  balance  in  four  equal  payments,  one 
lourth  July  1,  one  fourth  August  1,  one  fourth  September 
1,  and  one  fourth  October  1,  1883.  It  is  mutually  agreed, 
by  and  between  the  parties  hereto,  that  in  case  the  first- 
VoL.68  — 8 
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named  party  shall  neglect  to  furnish  to  the  second-named 
party  the  statement  of  logs  scaled  and  the  other  statements 
herein  provided,  then  the  second-named  party  may  obtain 
such  statements,  or  the  information  intended  to  be  contained 
therein,  at  the  expense  of  the  first-named  party. 

"  It  is  further  mutually  agreed  by  and  between  the  parties 
hereto  that  the  scaling  of  said  logs  shall  be  under  the  super- 
vision of  a  competent  person;  and  that  all  estimates  of  the 
contents  of  logs,  for  the  purpose  of  this  contract,  shall  be 
upon  the  basis  of  sixteen  feet  in  length  for  each  log.  It  is 
further  mutually  agreed  that  all  logs  banked  from  the  said 
lands  during  the  season  of  1882  and  1883,  which  are  ac- 
ceptable to  the  second-named  party,  shall  be  marked  with 
the  second-named  party's  marks;  and  all  such  logs  that  do 
not  come  up  to  grade  under  this  contract  shall  constitute  a 
second  class  of  logs,  and  shall  be  sold  to  the  second-named 
party  at  a  price  per  thousand  feet  relative  to  the  first-class 
logs,  considering  size  and  quality.  Said  second-class  logs 
shall  be  marked  for  a  bark-mark  thus,  *  1*1,'  cut  in  the  side 
of  each  log  half  way  round;  and  for  an  end-mark  thus,  *(C. 
L.  Co.),'  stamped  at  least  five  times  in  each  end  of  each  log. 
It  is  further  mutually  agreed  that  the  second-named  party 
shall  take  all  logs  that  shall  scale  one-half  merchantable." 

The  case  was  referred  to  a  referee  to  hear,  try,  and  deter- 
mine the  same.  Upon  the  trial  it  was  claimed  by  the  plaintiff 
that  the  defendant,  under  the  contract,  was  bound  to  pay  him 
at  the  rate  of  eight  dollars  per  M.  for  all  the  logs  put  in  by 
him,  without  regard  to  the  quality  of  the  logs.  On  the 
part  of  the  defendant  it  was  claimed  that  the  logs  put  in 
and  delivered  to  the  defendant  were  not  "  good,  sound  mer- 
chantable logs,"  as  required  by  the  contract,  and  that  the 
company  was  only  bound  to  pay  eight  dollars  per  M.  for 
"  good,  sound,  merchantable  logs,"  and  that  there  was  not 
as  large  a  quantity  of  logs  as  claimed  by  the  plaintiff.  Upon 
both  these  points  a  largo  amount  of  testimony  was  taken  at 
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the  hearing.  It  was  also  claimed  by  the  plaintiff  that  if 
there  was  any  defect  in  the  quality  of  the  logs  delivered, 
so  that  they  did  not  come  up  to  the  standard  required  by 
the  contract,  such  defects  were  palpable,  and  that  the  de- 
fendant waived  any  objection  to  the  quality  of  the  logs  by 
accepting  the  same. 

The  learned  referee,  after  hearing  all  the  evidence,  found 
that  the  plaintiflf  had  put  in  the  quantity  of  logs  claimed  by 
the  plaintiff,  as  scaled  by  Fleming,  a  scaler  appointed  by 
the  parties  to  do  the  scaling,  and  that  there  was  not  suffi- 
cient evidence  to  impeach  the  correctness  of  the  scale  of 
said  Fleming,  and  that  the  parties  had  never  agreed  upon 
any  person  to  supervise  the  scale  made  by  Fleming,  as  pro- 
vided in  the  contract.  He  also  found  that,  after  having 
examined  the  logs,  the  defendant  made  no  objection  to  said 
logs  as  not  acceptable  under  the  contract  until  after  they 
were  all  put  in,  marked,  and  delivered  under  the  contract. 
He  also  found  that  all  the  logs  put  in  by  the  plaintiff,  viz., 
1,848,640  feet,  were  accepted  by  the  defendant  "  as  good, 
sound,  merchantable,  white  pine  saw-logs,"  and  were  to  be 
paid  for  at  eight  dollars  per  M.  The  referee  says  in  his 
second  conclusion  of  law  that  he  "  deemed  it  immaterial  to 
find  whether  they  were  such  logs  as  the  defendant  was 
bound  to  accept  under  the  contract." 

The  referee  having  made  his  report,  on  motion  of  the  de- 
fendant the  circuit  court  modified  the  findings  of  the  referee 
in  two  very  material  respects:  Firsts  the  learned  circuit 
judge  found  that  the  scale  of  the  logs  made  by  Fleming  had 
been  impeached,  and  that  the  real  quantity  of  logs  put  in  by 
the  plaintiff,  after  rejecting  98,120  feet  as  culls,  was  only 
1,490,710  feet;  and,  second^  he  found  that  of  this  1,490,710 
feet  only  two  thirds  were  good,  sound,  merchantable  logs, 
as  required  by  the  contract,  and  the  other  one  third  was  a 
poorer  quality  and  worth  only  five  dollars  per  M. ;  and, 

thirds  under  the  evidence,  the  receiving  of  the  logs  by  the 
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defendant  was  no  waiver  of  his  right  to  insist  that  the  logs 
so  received  were  not  all  of  them  "good,  sound,  merchant- 
able logs  "  under  the  contract,  for  which  he  was  bound  to 
pay  eight  dollars  per  M. ;  and  he  modified  the  findings  in 
these  respects,  and  entered  judgment  on  the  report  of  the 
referee  so  modified.  Exceptions  were  duly  taken  by  the 
plaintiff,  and  from  the  judgment  entered  upon  the  modified 
report  of  the  referee  he  appeals  to  this  court. 

For  the  appellant  there  was  a  brief  by  W,  K  Bailey  and 
H.  Richardson^  and  oral  argument  by  Mr.  Bailey.  To  the 
point  that  a  scale  made  by  a  scaler  mutually  agreed  upon  is 
•conclusive  unless  impeached  for  fraud  or  mistake,  they  cited 
BuBch  V.  Kilborne^  40  Mich.  297 ;  Perkins  v.  Uoyt^  35  id.  506 ; 
Ortman  v.  Green^  26  id.  215;  Scott  v.  Wliitney^  41  Wis.  504; 
Synith  v.  Kelly ^  43  Mich.  390;  Tetz  v.  BuUerfidd,  54  Wis. 
242. 

For  the  respondent  there  was  a  brief  by  Marshall  c§  Jen- 
kins^ and  oral  argument  by  Mr.  Marshall. 

Taylor,  J.  After  a  careful  consideration  of  the  terms  of 
the  contract  and  the  evidence  in  the  case  we  are  convinced 
that  the  learned  referee  erred  in  finding  that  the  defendant 
had  accepted  the  entire  lot  of  logs  as  being  "  good,  sound, 
merchantable  logs,"  within  the  meaning  of  the  contract,  and 
which  by  its  terms  were  to  be  paid  for  at  eight  dollars  per 
M.  It  is  clear,  by  the  terms  of  the  contract,  the  parties 
contemplated  that  the  plaintiff  might  and  would  cut  and  de- 
liver logs  which  would  not  come  within  the  class  or  grade 
of  "  good,  sound,  merchantable  logs "  designated  therein, 
and  it  was  also  contemplated  that  the  defendant  should  ac- 
cept and  pay  for  such  poorer  quality  of  logs  at  a  price  less 
than  eight  dollars  per  M.  We  think  the  last  paragraph 
of  the  contract  makes  this  very  clear.  The  acceptance  of 
the  logs  by  the  defendant  could  not,  therefore,  bind  it  as  to 
the  quality  of  the  logs  delivered  or  the  price  to  be  paid 
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therefor,  even  if  they  had  been  delivered  without  any  kind 
of  objection  on  the  part  of  the  defendant.  We  find  nothing 
in  the  evidence,  even  on  the  part  of  the  plaintiflf,  which 
clearly  shows  that  the  plaintiff  insisted,  before  the  delivery 
of  the  logs,  that  if  taken  by  the  defendant  they  should  be 
taken  and  paid  for  at  the  rate  of  eight  dollars  per  M.  for 
the  entire  lot. 

The  fact  that  the  logs  were  marked  by  the  scaler,  Flem- 
ing, with  the  mark  designated  in  the  contract  as  that  which 
should  be  placed  on  the  "  good,  sound,  merchantable  logs," 
was  not  conclusive  upon  the  defendant  on  the  question 
whether  all  the  logs  were  of  the  quality  called  for  in  the 
contract  to  entitle  the  plaintiff  to  eight  dollars  per  M.  for 
them.  This  was  a  matter  which  was  not  submitted  by  the 
parties  to  the  judgment  of  said  scaler.  He  was  appointed 
solely  for  the  purpose  of  ascertaining  the  quantity  of  logs 
put  in,  and  not  the  quality  of  them.  We  think  the  learned 
circuit  judge  was  right  in  modifying  the  report  of  the  referee 
in  that  respect. 

On  the  other  hand,  we  think  the  learned  circuit  judge 
erred  in  deciding  that  the  estimate  of  the  quantity  of  the 
logs  delivered  made  by  the  defendant's  witness  Mc^ay 
should  be  accepted  as  the  true  quantity,  rather  than  that 
made  by  the  scaler,  Fleming.  The  evidence  shows  that 
Fleming  was  selected  by  the  parties,  under  the  contract,  to 
scale  the  logs  in  the  first  instance.  It  also  shows  that  he 
was  a  competent  person  to  do  such  work,  and  his  scale 
should  bind  the  parties  unless  corrected  in  the  manner  pro- 
vided in  the  contract  or  by  the  production  of  evidence 
clearly  showing  mistake  or  fraud  in  his  scale.  The  pro- 
vision in  the  contract  in  relation  to  scaling  is  as  follows : 
"  And  [the  plaintiff]  further  agrees  to  cause  all  of  said  logs 
to  be  scaled  as  fast  as  banked  by  a  competent  scaler  to  be 
mutually  agreed  upon ;  and  on  the  first  day  of  each  month 
after  logging  operations  commence  to  render  to  the  second- 
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named  party,  at  Chippewa  Falls,  Wisconsin,  a  statement  in 
writing,  certified  by  the  scaler,  which  statement  shall  show 
the  number  of  feet  of  logs,  number  of  logs  of  each  length, 
and  average  number  of  logs  per  thousand  feet  delivered  up 
to  the  date  of  such  statement ;  and  further  agrees  to  board 
the  scaler,  and  pay  his  w^ages,  except  three  cents  per  M., 
which  the  second  party^  hereby  agrees  to  pay."  The  only 
other  provision  in  regard  to  the  scaling  of  the  logs  bearing 
upon  this  question  is  found  in  the  first  clause  of  the  last 
paragraph  of  the  contract,  and  is  as  follows:  "  It  is  further 
mutually  agreed  by  and  between  the  parties  hereto  that  the 
scaling  of  said  logs  shall  be  under  the  supervision  of  a  com- 
petent person." 

If  this  last  provision  has,  as  it  is  claimed  by  the  defend- 
ant, relation  to  some  other  person  than  the  scaler  to  be 
mutually  agreed  upon  by  the  parties  under  the  first  provis- 
ion above  quoted,  we  think  it  clear,  in  order  to  bind  the 
plaintiff  absolutely  by  the  estimates  made  by  such  super- 
vising person,  such  person  should  also  be  mutually  agreed 
upon.  Otherwise  the  estimates  of  such  supervisor  would 
have  no  binding  force  upon  the  plaintiflP,  except  as  the  testi- 
mony of  a  witness  in  the  case  tending  to  impeach  the  cor- 
rectness of  the  sale  made  by  the  scaler  provided  for  by  the 
other  clause  of  the  contract.  There  is  no  evidence  in  the 
case  tendino:  to  show  that  the  plaintiff  assented  to  the  su- 
pervision of  McKay.  On  the  contrar3%  he  expressly  testi- 
fies that  he  objected  to  McKay  acting  as  supervising  scaler, 
on  the  ground  that  he  was  in  the  constant  employ  of  the  de- 
fendant. We  do  not  think  the  plaintiff  is  to  be  bound  bv  the 
estimates  of  McKay  as  to  the  quantity  of  the  logs  delivered, 
except  so  far  as  his  testimony  tends  to  show  that  Fleming 
made  an  unjust  scale  of  the  logs.  He  is  not  to  be  consid- 
ered as  a  supervisor  of  the  scale,  mutually  agreed  upon  by 
the  parties,  and  whose  judgment  should  bind  the  parties 
as  to  quantity.    Taking  the  testimony  of  McKay  and  the 
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other  witness  Kane,  we  do  not  think  it  should  destroy  the 
effect  of  Fleming's  scale.  It  is  admitted  that  Fleming  was 
a  competent  scaler,  and  the  proofs  show  that  the  monthly 
reports  were  made  as  required  by  the  contract ;  and  the  proofs 
also  show  that  he  made  no  mistakes  in  scaling  sound, 
straight  logs.  The  thing  complained  of  by  McKay  and 
Kane  is  that  in  scaling  defective  logs  he  overestimated  the 
quantity  and  did  not  make  a  sufficient  deduction  for  the 
defects  of  the  logs.  This  is  clearly  a  matter  of  judgment, 
as  to  which  two  men  of  equal  competency  and  honesty 
might  disagree.  The  witness  Kane  says:  "The  matter  of 
deduction  to  be  made  on  a  scale  of  a  defective  log  is  purely 
a  matter  of  judgment  of  the  scaler." 

The  contract  having  provided  for  a  scaler  to  whose  judg- 
ment these  matters  were  to  be  submitted  in  the  first  in- 
stance, and  whoso  judgment,  unless  clearly  impeached, 
should  bind  the  parties,  his  judgment  must  bind  the  parties, 
unless  it  be  shown  by  impartial  tests  that  his  judgment  was 
warped  by  prejudice,  or  that  by  reason  of  neglect  or  care- 
lessness he  failed  to  exercise  an  honest  judgment  in  the 
matter  intrusted  to  him.  We  do  not  think  the  evidence  of 
the  defendant  was  sufficient  to  justify  the  court  in  rejecting 
the  scale  made  by  Fleming -as  to  any  logs  which  were  not 
in  fact  culls. 

As  to  the  other  objection  made  to  the  scale  made  by  Flem- 
ing, that  he  scaled  culls  which  should  not  have  been  scaled 
at  all,  we  are  not  so  clear  that  the  evidence  does  not  justify 
the  learned  circuit  judge  in  holding  that  Fleming  had  scaled 
663  logs,  measuring  98,120  feet,  which  should  not  have  been 
scaled  at  all  under  the  contract,  and  were  in  fact  worthless 
culls.  The  contract  provided  that  defendant  should  take 
"  all  logs  that  scaled  one-half  merchantable,"  and  by  fair 
inference  the  defendant  was  not  required  to  take  logs  not 
coming  up  to  that  scale.  Many  of  the  witnesses  besides 
McKay  and  Kiine  testified  that  there  were  a  considerable 
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number  of  logs  put  in  by  the  plaintiff  that  were  entirely 
worthless,  and  which  should  have  been  rejected  as  cnUs. 
Upon  this  question  we  do  not  feel  justified  in  reversing  the 
finding  of  the  circuit  court.  We  think  no  injustice  will  be 
done  to  the  plaintiff,  under  the  evidence,  in  sustaining  the 
finding  of  the  circuit  court  as  to  the  number  and  quantity 
of  the  logs  rejected  as  worthless, —  at  all  events  as  not 
coming  up  to  the  standard  fixed  in  the  contract,  viz.,  one- 
half  merchantable.  If  the  plaintiff  put  in  logs  which  he 
was  not  authorized  to  do  under  the  contract,  and  mixed 
them  with  those  which  the  defendant  was  bound  to  accept, 
he  would  have  no  claim  on  the  defendant  for  their  value,  if 
they  had  any  value,  simply  because  the  defendant  did  not 
separate  them  from  those  it  was  required  to  accept  and  pay 
for. 

On  the  whole  evidence,  we  think  the  learned  circuit  court 
should  have  found  that  the  plaintiff  put  in,  under  the  con- 
tract, the  quantity  found  by  the  scaler  Fleming,  less  the 
2,000  feet  mistakes  in  footing,  and  the  98,120  feet  of  culls, 
viz.,  1,750,520  feet. 

The  only  other  material  question  is  the  amount  which  the 
defendant  ought  to  pay  for  that  quantity.  A  careful  read- 
ing of  the  evidence  leaves  a  strong  impression  that  a  con- 
siderable portion  of  the  logs  put  in  by  the  plaintiff  and 
received  by  the  defendant  were  not "  good,  sound,  merchant- 
able logs,"  within  the  meaning  of  those  words  in  the  con- 
tract, and,  as  a  consequence,  he  was  not  entitled  to  receive 
eight  dollars  per  M.  for  all  of  them.  This  question  the 
learned  referee  before  whom  the  action  was  tried  expressly 
declares  he  does  not  pass  upon ;  and  in  determining  it,  there- 
fore, upon  thjB  evidence,  we  are  not  required  to  reverse  any 
finding  made  by  such  referee. 

Upon  the  whole  evidence  it  is  impossible  to  say,  with  any 
great  degree  of  exactitude,  what  part  should  be  paid  for  at 
the  rate  of  eight  dollars  per  M.,  and  what  part  at  a  less 
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rate.  We  have  concluded  to  adopt,  in  part,  the  finding  of 
the  learned  circuit  judge  upon  this  question,  and  allow  the 
plaintiff  at  the  rate  of  eight  dollars  per  M.  for  two  thirds 
of  the  amount  he  found  the  plaintiff  was  entitled  to  receive 
pay  for,  and  to  allow  five  dollars  per  M.  for  the  other  third 
of  such  amount,  as  well  as  for  the  amount  disallowed  by 
the  learned  circuit  judge  other  than  the  culls.  We  are 
conscious  that  this  method  of  adjusting  the  rights  of  the 
parties  in  this  case  is  not  based  upon  any  very  clear  and 
certain  testimony,  but  is  the  result  of  the  impression  made 
from  the  whole  evidence.  If  this  determination  of  the  mat- 
ter works  any  injustice  to  either  party,  it  must  be  attributed 
to  the  inherent  diflBculty  of  ascertaining  the  exact  rights 
of  parties  depending  upon  a  contract  very  vague  and  in- 
definite in  its  terms  and  upon  the  conflicting  testimony  of 
the  witnesses  of  the  respective  parties  upon  the  subject  of 
the  quality  and  value  of  the  logs  in  question.  But  as  a 
court  or  jury  must  in  all  cases  of  doubtful  and  conflicting 
evidence,  as  well  as  in  cases  when  the  evidence  is  clear  and 
certain,  still  render  a  certain  verdict  or  finding,  we  have 
determined  to  make  the  finding  in  this  case  certain  upon 
the  basis  above  stated. 

Upon  the  whole  evidence  we  are  well  satisfied  of  two 
things:  Firat^  that  the  plaintiff  was  not  entitled,  under 
his  contract,  to  demand  of  the  defendant  eight  dollars  per 
M.  for  all  the  logs  put  in  by  him  and  received  by  the  de- 
fendant; and,  secaiidj  that  the  quantity  of  the  logs  for 
which  he  is  entitled  to  pay  at  some  price  is  the  amount 
fixed  by  the  scale  of  Fleming,  deducting  2,000  feet,  mis- 
take in  footing,  and  98,120  feet  for  logs  rejected  as  culls. 
Being  satisfied  upon  these  points,  we  have  substantially 
adopted  the  finding  of  the  learned  circuit  judge  as  to  what 
portion  of  the  logs  should  be  paid  for  at  the  rate  of  eight 
dollars  per  M.,  and  what  part  at  a  less  sum,  viz.,  five  dol- 
lars.   Upon  the  basis  we   have   adopted   the   plaintiff  is 
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entitled  to  recover  for  the  logs  as  follows :  The  whole  num- 
ber of  logs  put  in  by  the  plaintiflf  was  1,848,640  feet.  From 
this  amount  deduct  98,120  feet  of  culls,  for  which  he  is 
entitled  to  no  pay,  and  it  leaves  1,750,520  feet  for  which  he 
is  entitled  to  pay.  From  this  amount  we  deduct  fifteen 
per  cent.,  which  was  rejected  by  the  learned  circuit  judge, 
and,  putting  it  in  the  second  or  proven  class  of  logs,  viz., 
262,578  feet,  deducting  this  amount  from  the  1,750,520, 
there  remains  1,487,042.  For  two  thirds  of  this  amount  the 
plaintiflf  is  entitled  to  recover  at  the  rate  of  eight  dollars 
per  M.  feet,  viz.,  991,961  feet;  and  for  the  other  one  third, 
495,981  feet,  and  for  the  fifteen  per  cent,  262.578  feet,  making 
together  758,559  feet,  he  is  entitled  to  recover  at  the  rate 
of  five  dollars  per  M.  feet.  In  addition,  the  plaintiff  is  en- 
titled to  recover  three  cents  per  M.  on  the  whole  amount 
for  scaler's  fees,  under  the  contract,  $52.57. 

The  amount  which  the  plaintiff  is  entitled  to  recover  of 
the  defendant  for  the  logs,  under  this  adjustment  of  the 
rights  of  the  parties,  is  as  follows : 

991,961  feet  at  $S  per  M. $7,935  68 

758,559  feet  at  $5  per  M 8,792  79 

For  scaling 52  57 

$11,780  98 
Amount  paid  by  defendant  before  suit 7,375  00 

$4,405  98 
The  sum  of  $4,405.98  remains  due  to  the  plaintiff,  upon 
one  half  of  which  he  is  to  receive  interest  at  seven  per  cent, 
from  September  1,  1883,  and  upon  the  other  half  from  Octo- 
ber 1,  1883. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  directions  to  render 
judgment  in  favor  of  the  plaintiff  for  the  sum  of  $4,405.98, 
with  interest  on  one  half  thereof  from  September  1,  1883, 
and  upon  the  other  half  from  October  1, 1883,  at  the  rate  of 
seven  per  cent,  per  annum. 
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Lesljb,  Respondent,  ys.  Keepebs  and  another,  imp.,  Appel- 
lants. 

January  IS — February  i,  1887. 

Settlement:  Fraud:  Rescission:  Pleading:  Evidence, 

In  an  action  for  a  balance  due  upon  contract  for  labor  and  materials, 
the  defendants  pleaded  an  adjustment  and  settlement  in  writing 
and  full  i>ayment  thereunder.     Held: 

(1)  On  the  trial  the  plaintiff  might  avoid  the  alleged  settlement 
by  showing  that  his  signature  thereto  was  obtained  by  fraud. 

(2)  The  amount  paid  to  the  plaintiff  under  the  settlement  having 
been  conceded  by  the  defendants  to  be  due  to  him,  he  was  not 
bound  to  return  it  in  order  to  rescind  the  settlement. 

APPEAL  from  the  Circuit  Court  for  Chippewa  County. 

Action  to  enforce  a  lien  for  labor  performed  and  materials 
.  furnished  by  the  plaintiflf  as  a  subcontractor  in  and  about 
the  erection  of  a  bridge  in  Chippewa  county.  The  case  is 
thus  stated  by  Mr.  Justice  Cassoday  : 

"The  complaint  alleges,  in  eflfect,  that  July  1,  1882,  the 
defendants  Keepers  and  Riddell  entered  into  a  contract 
with  the  defendant  county  to  furnish  the  materials,  and  to 
erect,  build,  and  construct  for  the  county  a  certain  wood 
and  iron  bridge,  together  with  the  substructure  therefor, 
over  the  Yellow  river,  in  said  county,  all  of  which  was  per- 
formed by  them  according  to  such  contract;  that,  shortly 
after  the  making  of  said  contract,  and  on  July  1,  1882,  the 
plaintiff  entered  into  a  parol  agreement  with  Keepers  and 
Riddell  whereby  he  was  in  effect  employed  as  subcontractor 
to  furnish  and  provide  the  necessary  building  materials  for, 
and  to  erect  and  construct,  the  said  substructure  of  said 
bridge,  and  did,  between  July  6,  1882,  and  March  8,  1883, 
for  which  he  was  to  receive  $5,200,  but  had  received  only 
$^,041.68;  and  other  facts  essential  to  recover  the  balance, 
and  to  make  the  same  a  lien  upon  the  bridge.     The  county 
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made  no  answer.  Keepers  and  Riddell  answered  to  the 
effect  that  March  29,  1883,  they  and  the  plaintiff  accounted 
together,  and  fully  adjusted  and  settled  all  the  matters 
mentioned  in  the  complaint,  and  that  upon  such  settlement 
they  were  to  pay  the  plaintiff  $736.25,  of  which  $300  was 
paid  down,  and  the  other  $436.25  was  to  be  paid  as  soon  as 
the  plaintiff  should  take  up  all  outstanding  liens  and  claims 
covered  by  his  contract  upo/i  the  bridge,  whigh  last-named 
sum  had  been  garnished  in  a  suit  against  the  plaintiff.  At 
the  close  of  the  trial,  the  jury  returned  a  verdict  in  favor  of 
the  plaintiff,  and  against  Keepers  and  RiddeU^  for  $843.11, 
of  which  $128.20  was  for  interest,  and  the  balance  for  what 
remained  unpaid  and  not  garnished.  From  the  judgment 
entered  upon  that  verdict  the  defendants  Keepers  and  Hid- 
deU  appeal." 

For  the  appellants  there  was  a  brief  by  Marshall  cfe  Jenk- 
ins,  and  oral  argument  by  Mr,  Jenkins.  They  contended, 
inter  alia,  that  there  was  an  accord  and  satisfaction  between 
the  parties,  and,  this  being  substantially  a  new  agreement 
in  satisfaction  of  the  former  one,  no  action  can  be  main- 
tained on  the  original  liability  without  rescission.  Anson 
on  Contracts,  307;  Suttle  v.  Doggett,  87  K  C.  203;  22  Cent. 
L.  J.  80,  note  90;  2  Parsons  on  Contracts  (5th  ed.),  681; 
Lockwood  V,  Thome,  62  Am.  Dec.  93,  note ;  Davis  v.  Spen<;er, 
24  K  Y.  386;  Good  v,  Cheesman,  2  Barn.  &  Ad.  328.  The 
plaintiff  has  never  rescinded,  but  has  retained  Avhat  he  re- 
ceived under  the  new  contract,  which  is  incompatible  with 
rescission.  Degraw  v,  Elmore,  50  IS".  Y.  3 ;  Reid  v.  Uuhlard, 
6  Wis.  176;  Zitsks  v.  Goldberg,  38  id.  223;  Cohh  v.  Hatfidd, 
46  N.  Y.  536,  537;  Blshee  v.  Ham,  47  Me.  543;  Potter  v. 
Monmouth  Ins,  Co,  63  id.  440;  Brown  v,  Hartford  F,  Ins, 
Co.  117  Mass.  479;  Jewettv,  Petit,  4  Mich.  508;  49  id.  423-4; 
Grant  v.  Law,  29  Wis.  99;  Hart  v,  Gould,  28  N.  W.  Rep. 
831 ;  Stewart  v.  //.  cfe  T.  C.  R.  Co,  62  Tex.  246.  When  an 
accord  and  satisfaction  is  evidenced  by  a  written  instrument, 
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and  one  of  the  parties  claims  that  he  was  induced  to  make 
the  substituted  contract  by  fraud,  his  only  remedy  is  in 
equity  to  obtain  a  judicial  avoidance  of  the  contract  At- 
lantic Delaine  Co.  v.  James,  94  U.  S.  207,  214;  Van  Trott  v. 
Wme,  36  Wis.  439;  Bigelow  on  Fraud,  326-328;  17  Cent. 
L  J.  438;  Moore  v.  McCuUough,  8  Mo.  402;  Story's  Eq.  Jur. 
(4th  ed.),  586;  Bispham's  Equity,  530,  531;  Kronenberg^r  v. 
Binsy  56  Mo.  122;  Chase  v.  Garvin,  19  Me.  211;  6  Wait's 
Act.  &  Def.  427;  Jioach  v.  Gilmer,  3  Utah,  389;  Blair  v,  C. 
dA,  E.  Co.  1  S.  W.  Kep.  350;  FowUr  v.  Wyatt,  24  Beav. 
232.  To  allow  the  plaintiff  to  introduce  evidence  in  this 
case  to  show  fraud  in  the  settlement  would  be  contrary  to 
all  rules  of  pleading  and  evidence.  The  only  issue  made  by 
the  pleadings  was  that  of  accord  and  satisfaction.  That 
the  law  denied,  and  when  it  was  proven  it  was  the  end  of 
the  case. 

For  the  respondent  there  was  a  brief  by  Stafford  ds  Con- 
nor,  and  oral  argument  by  Mr.  Connor.  To /the  point  that 
under  the  pleadings  the  plaintiff  could  show  that  the  set- 
tlement was  obtained  by  fraud,  they  cHed  Bart  v.  Gould, 
28  N.  W.  Kep.  831;  Brereton  v.'HuU,  1  Denio,  75;  Staf- 
ford V.  Bacon,  1  Hill,  532;  Va7mer  v.  Core,  20  W.  Va.  472; 
Bankhead  v.  AUoway,  6  Caldw.  56;  Wiggins  v.  BurkJiam, 
10  WaU.  129;  Perkins  v.  Hart,  11  Wheat.  237;  LocJcwood 
V.  Thome,  18  K  Y.  292;  Rvffner  v.  Hewitt,  7  W.  Va.  585; 
Hurray  v.  Carlin,  67  HI.  286;  ^tna  Ins.  Co.  v.  Reed,  33 
Ohio  St  283;  Roik  v.  Palmer,  27  Barb.  652;  Clafiin  v. 
Taussig,  7  Hun,  223;  Wharto7i  v.  Anderson,  28  Minn.  301; 
Kayser  v.  Sichel,  34  Barb.  84;  Coates  v.  Simfnons,  4  id. 
403;  Caryl  v.  Russell,  13  N.  Y.  194;  Welsh  v.  G.  A.  Bank, 
73  id.  424;  Sheehan  v.  Hamilton,  2  Keyes,  304;  Waddle  v. 
MarriU,  26  Wis.  611;  Stow  v.  Parks,  2  Pin.  125;  C/tambo- 
vet  V.  Cagney,  35  N.  Y.  Super.  Ct.  474;  St.  L.  S.  B.  Bottling 
Go.  V.  Cd.  NaL  Bank,  5  Pac.  Eep.  800;  Goodwin  v.  U.  S. 
A.  dk  L.  Ins.  Co.  24  Conn.  591;  Dambnumv.  Schultiny,4i 
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Hun,  50;  Math^  v.  Hutchinson^  25  Wis.  27;  Burriham  v. 
MitcheU^  34r  id.  118.  To  the  point  that  no  oflfer  to  return 
the  amount  received  was  necessary  —  that  amount  being 
indisputably  due  to  the  plaintiff  on  a  liquidated  demand  — 
the}^  cited  Oould  v.  Cayuga  Co.  Nat  Bank^  86  N.  Y.  75; 
Hollenhaoh  v.  Shot/er,  16  Wis.  499;  Dunn  v.  Amos^  14  id. 
107;  Burnham  v.  Mitchell,  34  id.  117;  Potter  v.  Taygart, 
54  id.  395;  MuUen  v.  0.  C  B.  Co.  127  Mass.  86;  Clajlin  v. 
Taussig^  7  Hun,  223;  Allertonv.  Allerton,  50  K  T.  670; 
amm  v.  L.  S.  iron  Co.  30  N.  W.  Eep.  688;  Pierce  i;. 
Wood,  23  N.  H.  519. 

Cassoday,  J.  The  alleged  settlement  was  in  writing,  and 
purported  to  be  for  the  sum  of  $736.25,  in  full  settlement 
for  material  and  labor  furnished  by  the  plaintiff  for  the 
substructure  of  the  bridge — the  above  amount  being  the  full 
contmct  price  for  said  substructure,  less  the  amount  paid 
him  and  for  his  account  on  the  work.  The  principal  con- 
tention of  Keepers  and  BiddeU  is  that  such  settlement  was 
conclusive  between  the  parties,  and  that,  as  the  complaint 
failed  to  aUege  any  mistake  or  fraud  in  making  the  settle- 
ment,  it  was  error  to  allow  it  to  be  impeached  upon  the  trial. 
There  was  evidence  upon  the  part  of  the  plaintiff  in  effect 
tending  to  prove  that  the  plaintiff  went  to  the  office  of 
Keepers  and  BiddeU,  in  Milwaukee,  about  the  time  of  the 
alleged  settlement,  and  requested  a  settlement  with  them; 
that  he  did  not  then  know  how  much  he  had  received  from 
them,  nor  how  much  they  had  paid  out  on  his  account; 
that  they  presented  to  him  no  statement,  and  showed  him 
no  books  or  account;  that  they  declined  to  show  him  their 
books  or  any  account  of  the  moneys  they  had  paid  him  or 
in  his  behalf;  that  there  was  no  dispute  between  them, and 
no  item  of  the  account  as  subsequently  rendered  was  talked 
over  between  them ;  that  Keepers  then  told  him  that  the 
sum  above  mentioned  was  the  amount  his  due;  that  rely- 
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ing  upon  the  truthfulness  of  such  representations,  and  not 
knowing  the  contrary,  he  signed  a  written  statement  of  the 
abo^e  import,  upon  a  promise  that  a  bill  of  items  should 
be  subsequently  sent  hira  by  mail  as  soon  as  their  books 
were  straightened  up;  that  such  bill  of  items  was  subse- 
quently received  by  hira  from  them  through  the  mail;  that 
such  itemized  bill  purported  to  show  a  balance  due  the 
plaintiff  of  the  amount  above  stated,  but  it  included  sev- 
eral items  in  no  way  connected  with  the  labor  or  material 
furnished  by  the  plaintiff  for  such  substructure  or  any  other 
matter  for  which  the  plaintiff  was  liable  or  in  which  he 
was  interested;  that  the  aggregate  of  such  foreign  items 
so  wrongfully  included  in  said  bill  amounted  to  $714.91; 
that  the  representation  of  Keepers^  to  the  effect  that  there 
was  only  $736.25  due  the  plaintiff  at  the  time  of  such  al- 
leged settlement,  was  false ;  that  there  was  then  his  due, 
in  addition,  the  aggregate  amount  of  such  foreign  items. 
Such  testimony  on  the  part  of  the  plaintiff  was  contro- 
verted and  denied  by  testimony  on  the  part  of  Keepers 
and  Riddelly  who  gave  a  very  different  version  of  the  al- 
lied settlement. 

The  issue  thus  made  was  fairly  submitted  to  the  jury  by 
the  learned  trial  judge.  Under  the  charge  of  the  court  the 
jury  must  have  found  that  the  plaintiff's  version  of  what 
was  said  and  done  at  the  time  of  the  alleged  settlement  was 
substantially  true  and  that  the  evidence  to  the  contrary  was 
false.  If  the  matter  was  properly  open  for  investigation, 
then  the  verdict  is  a  verity  and  necessarily  concludes  the 
defendants.  The  settlement  or  accord  and  satisfaction  was 
alleged  by  way  of  defense.  Not  being  a  counterclaim  nor 
pleaded  as  a  part  of  a  counterclaim  it  was  to  be  deemed 
controverted  by  the  plaintiff  as  upon  a  direct  denial  or 
avoidance  as  the  case  might  require.  Sec.  2667,  K  S.  Upon 
the  issue  thus  raised,  it  was  competent  for  the  plaintiff  to 
prove  that  his  signature  to  the  writing  purporting  to  be  a 
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settlement  of  certain  matters  was  so  procured  by  false  rep- 
resentations and  fraud.  Waddle  v.  MorriUj  26  Wis.  611; 
Butler  V,  Regents  of  University^  32  Wis.  124;  Canjield  v. 
Watertown  Fire  Ins.  Co,  55  Wis.  423,  424;  Biissian  v.  M.y 
L.  S,  (&  W.  R.  Co.  56  Wis.  332-337.  These  cases  settle  the 
practice  followed  by  the  trial  court.  We  have  no  desire  to 
renew  the  discussion. 

It  follows  that  the  evidence  upon  the  question  indicated 
was  properly  admitted.  It  also  follows  that  the  alleged 
errors  in  the  charge  to  the  jury  are  without  foundation, 
even  had  the  charge  been  made  a  part  of  the  record,  which 
was  not  done. 

A  lengthy  argument  is  made  to  the  effect  that  the  plaint- 
iff should  not  be  allowed  to  aflBrm  the  settlement  in  part  by 
retaining  the  money  paid,  and  rescind  it  as  to  the  residue, 
as  has  frequently  been  held  by  this  court.  But  the  facts,  as 
necessarily  found  by  the  jury,  present  no  such  question.  On 
the  contrary,  it  appears  from  the  undisputed  evidence  that 
the  amount  Keepers  and  Riddell  agreed  to  pay  was  con- 
ceded by  them  to  be  his  due;  and  the  jury  found  he  was 
entitled  to  several  hundred  dollars  more. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 

See  note  to  this  case  in  81  N.  W.  Rep.  486.— Rep. 


Phillips,  Respondent,  vs.  Root,  Appellant. 
January  12  —  February  i,  1887. 
EXKCUTION :  Homestead,    flj  Attachment:   Withdrawal  of  traverse: 
Estoppel  to  claim  exemption,    fij  Sale  of  homestead  with  other 
tracts:  Vacating  sale,    (3)  Temporary  removal. 

1.  The  affidavit  for  an  attachment  alleged  that  the  defendant  was  about 
to  dispose  of  his  property  with  intent  to  defraud  his  creditors.  The 
defendant  traversed  the    affidavit,  but  afterwards  stipulated  to 
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withdraw  the  traverse  and  allow  the  plaintiff  to  take  judgment  for 
a  sum  less  than  his  demand.  Elxecution  issued  on  the  judgment, 
and  was  satisfied  by  the  sale  of  several  parcels  of  land  which  had 
been  seized  on  the  attachment.  Heldj  that  the  defendant  was  not 
estopped  from  claiming  that  one  of  such  parcels  was  his  homestead 
and  exempt  from  sale. 

2,  Where  under  an  execution  a  homestead  is  sold  with  other  parcels  of 
land  for  a  gross  sum,  the  entire  sale  should  be  set  aside;  but,  upon 
application,  the  satisfaction  of  the  execution  will  be  vacated  so 
that  an  alias  execution  may  issue. 

S.  Removal  from  a  homestead  for  a  temporary  purpose, —  as  to  enable 
children  to  attend  school, —  but  with  the  intention  to  reoccupy  it, 
does  not  impair  the  exemption. 


APPEAL  from  the  Circuit  Court  for  Ohippewa  County. 

This  action  was  commenced  in  March,  1881,  to  set  aside, 
as  a  cloud  upon  the  plaintiff's  title,  a  sheriffs  deed  of  cer- 
tain premises  described  as  lot  4,  township  30,  range  7,  in 
Chippewa  county.  The  deed  included  several  parcels  of 
land  besides  the  premises  above  described,  all  of  which  had 
been  attached  in  an  action  by  the  defendant  against  the 
plaintiff,  November  26, 1872,  and  had  been  sold  to  the  defend- 
ant under  an  execution  issued  upon  the  judgment  obtained  in 
that  action,  September  21, 1874.  The  plaintiff  alleges  that 
previous  to,  at  the  time  of,  and  ever  since,  the  levy  of  said 
attachment,  the  premises  in  question  were  his  homestead 
and  as  such  exempt  from  seizure. 

Other  facts  are  stated  in  the  opinion.  The  plaintiff  had 
judgment  setting  aside  the  sheriffs  deed  and  certificate  of 
sale.    The  defendant  appealed. 

Arthur  Gouffhy  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Stafford  (& 
Oofinor,  and  oral  argument  by  Mr.  Connor. 

Cole,  C.  J.     The  learned  counsel  for  the  defendant  below 
insists  that  the  plaintiff  is  estopped  by  the  traverse  of  the 
affidavit  in  the  attachment,  or  by  the  stipulation  for  judg- 
VoL.  68—9 
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ment  in  that  action,  from  now  claiming  that  lot  4  in  ques- 
tion was  or  is  his  homestead.  It  appears  that  the  gronnd 
stated  in  the  afBdavit  for  the  attachment  was  that  the  de- 
fendant in  that  suit  was  about  to  dispose  of  his  property 
with  intent  to  defraud  his  creditors.  There  was  a  traverse 
of  this  affidavit.  While  the  traverse  was  being  tried,  the 
parties  entered  into  a  stipulation  that  the  traverse  should  be 
withdrawn  by  the  defendant,  and  that  the  plaintiflf  in  that 
suit  should  take  judgment  for  the  amount  claimed  in  his 
complaint, —  less  $50, —  with  taxable  costs,  and  a  judgment 
was  entered  according  to  the  stipulation.  Lot  4,  with 
other  real  estate,  was  subsequently  sold  on  execution  issued 
on  this  judgment. 

Now,  we  are  unable  to  see  how  the  proceeding  on  the 
traverse  could  have  created  an  estoppel,  even  if  it  had  been 
decided  against  the  present  plaintiff.  The  issue  on  the  trav- 
erse simply  was  whether  he  had  disposed,  or  was  about  to 
dispose,  of  his  property  with  the  intent  to  defraud  his  cred- 
itors. It  could  not  possibly  involve  any  question  of  home- 
stead right  in  the  premises  which  had  been  seized  on  the 
attachment.  It  is  obvious  that  the  fact  whether  a  part  of 
the  premises  attached  was  a  homestead  was  one  which  could 
not  be  investigated  on  the  trial  of  the  traverse.  The  only 
matter  which  could  be  determined  on  that  issue  was  the 
existence  of  the  facts  stated  in  the  affidavit,  nothing  more. 
From  the  nature  of  the  case,  that  was  the  sole  issue  to  be 
tried.  But  even  that  issue  was  never  tried,  as  the  traverse 
was  withdrawn.  Neither  can  we  see  that  there  is  anything 
in  the  stipulation  which  concludes  the  plaintiff  from  assert- 
ing his  claim  to  the  homestead.  True,  the  parties  stipu- 
lated to  withdraw  the  traverse  and  that  judgment  should 
be  entered  for  the  amount  of  plaintiff's  claim,  less  $50.  It 
is  said,  because  the  plaintiff  remitted  a  part  of  his  claim, 
the  defendant  is  prohibited  in  good  faith  from  subsequently 
insisting  upon  the  exemption.    But  it  does  not  appear  that 
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the  $50  deduction  was  made  in  consideration  that  the  pres- 
ent plaintiff  would  waive  his  homestead  privilege.  Whether, 
if  such  a  waiver  was  positively  shown,  it  would  preclude 
him  from  afterwards  asserting  his  homestead  right,  is  a 
question  we  need  not  consider,  as  no  such  waiver  is  proven* 
The  plaintiff  in  that  suit  may  have  remitted  a  part  of  his 
claim  to  avoid  the  expense  of  a  trial  on  the  defendant's  con- 
senting that  he  should  have  judgment  for  the  residue.  But 
there  is  nothing  in  these  facts  which  operates  as  an  es- 
toppel against  the  plaintiff  claiming  his  homestead  if  it  in 
fact  was  such  when  seized  on  the  attachment. 

Now,  in  respect  to  the  question  whether  lot  4  was  a  home- 
stead.    The  court  below  found  as  a  fact  that  on  and  before 
the  26th  day  of  November,  1872,  the  plaintiff  did — ever 
since  has  —  and  now  owns  that  lot,  which  does  not  exceed 
forty  acres,  and  was  used  for  agricultural  purposes;  that 
it  has  at  all  times  been  used  and  occupied  by  him  and  his 
family  as  and  for  a  homestead.    This  being  the  case,  the 
plaintiff  is  entitled  to  have  the  sheriff's  certificate  and  deed, 
80  far  as  that  lot  is  concerned,  canceled.    It  was  not  sub- 
ject to  sale  on  execution.    Counsel  claims,  however,  that  the 
finding  of  the  court  on  this  point  is  contrary  to  the  weight 
of  evidence  and  all  the  probabilities  of  the  case.    We  can- 
not concur  in  that  view  of  the  testimony.    It  must  be  ad- 
mitted, we  think,  that  there  is  ample  testimony  to  sustain 
the  finding  that  this  lot  was  the  homestead  of  the  plaintiff. 
Indeed,  it  seems  to  us  that  the  weight  of  evidence  supports 
the  conclusion  that  it  was  his  homestead  in  1872,  when  the 
attachment  was  levied.     There  is  nothing  to  show  any 
abandonment  of  these  premises  as  a  homestead.    True,  the 
evidence  shows  that  his  family  lived  some  months  in  Chip- 
pewa Falls,  and  the  reason  for  this  is  given.  But  the  exemp- 
tion was  not  impaired  by  this  temporary  removal,  with  the 
intention  to  reoccupy  the  premises  as  a  homestead.    R.  S. 
1878,  sec.  2983.    It  is  but  a  fair  inference  from  the  testi- 
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mony  that  the  removal  to  Chippewa  Falls  for  some  months 
was  only  for  a  temporary  purpose,  to  enable  the  daughter 
to  attend  school  at  that  place,  without  any  intention  of 
abandoning  the  homestead. 

In  this  case  the  execution  was  satisfied  by  a  sale  of  the 
homestead  and  throe  other  lots.  It  is  probable  that  the 
property  was  all  sold  together.  At  all  events  it  is  impossible 
to  tell,  if  the  lots  were  sold  separately,  what  was  bid  for 
each.  The  court  could  not,  therefore,  grant  the  relief  to 
which  the  plaintiff  was  entitled  without  setting  aside  the 
entire  sale  and  canceling  the  certificate  and  sheriflTs  deed, 
as  it  did.  The  counsel  for  the  appellant  claims  that  it  was 
error  to  set  aside  the  entire  proceedings  without  at  least 
reviving  the  judgment  or  vacating  the  satisfaction  of  the 
execution.  Of  course,  if  the  sale  of  the  property  is  set  aside, 
the  satisfaction  of  the  execution  should  be  vacated,  so  that 
there  can  be  an  alias  execution  issued  to  collect  the  judg- 
ment. The  circuit  court  will  undoubtedly  do  this  on  appli- 
cation being  made  therefor.  An  execution  can  then  be 
issued  for  the  sale  of  any  property  belonging  to  the  judg- 
ment debtor  not  exempt.  But,  as  the  case  stood,  the  court 
was  under  the  necessity  of  setting  aside  the  entire  sale.  The 
rights  of  the  appellant,  however,  can  be  protected  by  his 
applying  to  the  court  to  have  the  satisfaction  of  the  former 
execution  vacated,  and  for  leave  to  issue  an  aZiaa  execution. 

We  think  the  judgment  must  be  affirmed. 

By  the  Court, —  Judgment  affirmed. 
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MoBBis,  Eespondent,  vs.  Oarmiohael,  imp.,  Appellant. 

January  12 — February  i,  1887, 

Tox  deed:  Limitation  of  actions:  Proof  of  publication  of  notice  of  sale. 

1.  The  limitation  of  one  year  prescribed  in  sec.  8,  ch.  809,  Laws  of  1880, 

does  not  cure  defects  in  the  notice  of  a  tax  sale  or  in  the  proof  of 
publication  thereof,  but  only  defects  ''  going  to  the  validity  of  the 
assessment  and  affecting  the  groundwork  of  the  tax.*' 

2.  Proof  that  the  notice  of  a  sale  was  published  *^  for  five  weeks  succes- 

sively, commencing  on  the  9th  day  of  April,  and  ending  on  the  7th 
day  of  May,  1879,"  does  not  show  a  publication  "  once  in  each  week 
for  four  successiYe  weeks"  prior  to  the  sale  on  May  18,  as  required 
by  sea  1180,  R.  8. 

APPEAL  from  the  Circuit  Court  for  Chippewa  County. 
The  case  is  stated  in  the  opinion. 
W.  F,  Bailey^  for  the  appellant. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  HoUan  Richardson  an<^  H,  H,  Hayd&n^ 

Ltoh,  J.  This  action  was  commenced  May  21, 1885,  and 
was  brought  to  recover  the  value  of  a  quantity  of  pine  saw- 
logs  cut  and  removed  by  the  defendant  Carmichael  from 
certain  lands  described  in  the  complaint,  and  by  him  sold 
to  the  defendant  The  Mississippi  River  Logging  Company, 
a  corporation.  The  plaintiff  recovered,  and  the  defendant 
Carmichael  (who  is  the  real  party  in  interest)  appeals  from 
a  judgment  against  the  defendant  the  logging  company  for 
the  value  of  such  logs  as  assessed  by  the  jury. 

The  land  in  question  was  vacant  and  unoccupied  until  the 
defendant  Carmichael  went  upon  it  to  cut  the  timber.  The 
cutting  was  done  in  the  fall  and  winter  of  1882-83.  The 
plaintiflfs  claim  for  the  timber  rests  for  its  validity  entirely 
upon  a  tax  deed  of  the  land  from  which  it  was  taken.  The  deed 
was  executed  in  due  form  by  the  county  of  Chippewa  to  the 
plaintiff,  May  lY,  1882,  and  was  properly  recorded  on  the 
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same  day.  This  deed  was  issued  upon  the  tax  sale  of  1879 
for  nonpayment  of  the  taxes  of  1878.  On  the  trial  the  cir- 
cuit judge  held  that  the  limitation  of  one  year  prescribed 
by  sec.  3,  ch.  309,  Laws  of  1880,  had  run  in  favor  of  the 
tax  deed,  and  ruled  out  all  testimony  offered  by  defend- 
ants to  show  irregularities  and  omissions,  not  only  in  the 
assessment  of  the  tax  of  1878,  but  in  the  proceedings  on  the 
tax  sale. 

These  rulings  were  erroneous.     The  limitation   of  one 
year  prescribed  in  sec.  3,  ch.  309,  Laws  of  1880,  only  cured 
defects  "  going  to  the  validity  of  the  assessment  and  affect- 
ing the  groundwork  of  such  tax."    It  was  held  substantially 
in  Urquhart  v.  Wescott^  63  Wis.  135,  that  this  statute  does 
not  cure  defects  in  the  notice  of  sale  or  proof  of  pubh'ca- 
tion  thereof,  because  such  defects  do  not  aflfect  the  ground- 
work of  the  tax.    Hence  the  court  should  have  received 
the  evidence  offered  to  show  that  no  affidavit  had  been  filed 
in  the  treasurer's  office  showing  proper  publication  of  the 
notice  of  sale.    The  affidavit  offered,  and  the  only  one  found 
in  the  county  treasurer's  office,  merely  stated  that  the  no- 
tice of  sale  was  published  "for  five  weeks  successively, 
commencing  on  the  9th  day  of  April,  and  ending  on  the  7th 
day  of  May,  1879."    It  is  understood  that  the  sale  was  ad- 
vertised to  take  place  May  13th.     The  statute  requires  such 
publication  to  be  made  "  once  in  each  week  for  four  succes- 
sive weeks  prior  to  said  second  Tuesday  of  May."    K.  S. 
sec.  1130.     It  is  essential  to  the  validity  of  the  sale  and  the 
tax  deed  issued  thereupon,  that  the  proof  of  publication  of 
such  notice  filed  in  the  county  treasurer's  office  should  show 
a  compliance  with  the  statute.    The  proof  so  filed  in  the 
present  case  fails  to  meet  all  of  these  requirements.    If  not 
otherwise  defective,  it  certainly  fails  to  show  a  publication 
of  the  notice  of  sale  "  once  in  each  week  "  for  four  succes- 
sive weeks  prior  to  the  sale.    See  Ramsay  v.  Hommd^  ante^ 
p.  12. 
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No  statute  of  limitations  haying  ran  in  favor  of  the  plaint- 
iff's tax  deed  so  far  as  defects  in  the  tax  ^ale  are  concerned, 
the  court  should  have  permitted  the  defendants  to  show 
the  invalidity  of  such  deed  by  showing  fatal  defects  in  the 
proceedings  on  the  tax  sale.  They  were  not  allowed  to  do 
80.    This  error  is  fatal  to  the  judgment. 

By  the  Court. —  Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 


Thb  Statb  bx  rkl.  Tekby,  Eespondent,  vs.  E^baouoh,  Town 
Treasurer,  etc..  Appellant. 

Janvary  1£  •—  Feb^'uary  1,  1887, 

Excise  laws:  Licenses  to  seU  intoxicating  liquors:  Toums  and  villages: 

Census, 

1.  For  the  purpose  of  ascertaining  the  amount  to  be  paid  for  licenses 

to  seU  intoxicating  liquors  in  towns,  under  sec.  1,  ch.  296,  Laws  of 
1885,  the  question  whether  there  is  a  city  or  village  containing 
more  than  500  inhabitants  within  the  boundaries  of  any  town  can 
be  determined  only  in  the  way  prescribed  by  that  act,  viz.,  '*  by 
the  last  preceding  enumeration  by  the  state  or  general  govern- 
ment." 

2.  Ch.  58,  Laws  of  1885,  was  repealed  by  ch.  161,  Laws  of  1885.    As 

the  latter  act  does  not  provide  for  an  enumeration  of  the  inhabit- 
ants of  an  unincorporated  village  separate  from  the  town  in  which 
it  is  situated,  an  omission  to  make  such  separate  enumeration  does 
not  render  the  taking  of  the  census  improper  or  insu^cient  within 
the  meaning  of  sec.  11  of  the  act,  and  such  omission  cannot  be 
supplied  under  that  section. 

APPEAL  from  the  Circuit  Court  ior  Douglas  County. 

The  following  statement  of  the  case  was  prepared  by  Mr. 
Justice  Tatlob  as  a  part  of  the  opinion: 

Upon  the  aflBdavit  of  the  relator,  Joseph  Terry,  the  cir- 
cuit court  of  Douglas  county  issued  an  alternative  writ  of 
mandamus  directed  to  the  appellant,  treasurer  of  said  town 
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of  Superior,  of  which  the  following  is  a  copy,  omitting  the 
title  of  the  action : 

"  On  reading  and  filing  the  aflBdavit  of  Joseph  Terry,  the 
relator  above  named,  dated  the  11th  day  of  June,  1886,  and 
on  motion  of  Stephen  Bacon,  of  counsel  for  the  relator,  it  is 
ordered  that  an  alternative  writ  of  mandamus  issue  out  of 
and  under  the  seal  of  this  court,  directed  to  the  said  John 
Keaough^  commanding  him  forthwith  to  take  one  hundred 
dollars  as  the  fee  or  sum  to  be  paid  for  the  keeping  of  a 
saloon  at  251  West  Second  street,  Superior,  in  the  town  of 
Superior,  in  said  county,  for  the  sale,  in  quantities  less  than 
one  gallon,  of  strong,  spirituous,  malt,  ardent,  or  intoxicating 
liquors,  to  be  drank  on  the  premises,  for  the  license  j'^ear 
ending  the  first  Tuesday  in  May,  1887,  and  to  make,  exe- 
cute, and  deliver  to  Joseph  Terry  the  requisite  receipt  there- 
for, to  exhibit  to  the  town  clerk  of  the  town  of  Superior, 
said  county,  as  one  of  the  conditions  precedent  to  procuring 
the  issuance  of  his  license  by  said  clerk  for  such  sale,  pur- 
suant to  the  order  heretofore  made  by  the  town  board 
of  said  town  granting  him  such  license,  or  that  the  said 
John  Keaough  show  cause  to  the  contrary  before  the  court 
on  the  6th  day  of  July,  1886,  at  10  o'clock  a.  m.,  at  the  term 
of  said  court  to  be  held  at  the  court  house  in  Superior,  in 
said  town,  on  the  6th  day  of  July,  1886. 

"Dated  the  28th  day  of  June,  1886. 

"  8.  H.  Clough,  Circuit  Judge." 

The  affidavit  upon  which  the  writ  was  issued,  showed  that 
the  relator  had  made  application  in  due  form  to  the  board 
of  supervisors  of  the  town  of  Superior  for  a  license  to  keep 
a  saloon  and  sell  strong  and  other  liquors  in  quantities  less 
than  one  gallon,  to  be  drank  on  the  premises;  that  the  board 
granted  his  application ;  that  he  filed  the  bond  required  by 
sec.  1549,  K.  S.  1878,  which  was  duly  approved  by  said 
board  as  required  by  law.  The  form  of  the  application  and 
of  the  bond,  and  the  approval  thereof  by  the  town  board,. 
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are  all  set  pat  in  the  affidavit,  as  well  as  the  order  of  said 
board  granting  his  application  for  a  license.  The  following 
is  a  copy  of  the  order  of  the  town  board  granting  the 
license: 

"  County  of  Douglas^  Town  of  Superior  —  88.:  Whereas, 
Joseph  Te7*ry^  of  said  town,  has  applied  to  the  undersigned, 
town  board  of  the  town  of  Superior,  for  a  license  to  keep 
a  saloon  on  the  following  described  premises  within  said 
town,  viz.,  251  West  2d  street,  Superior,  for  the  sale,  in 
quantities  less  than  one  gallon,  of  strong,  spirituous,  malt, 
ardent,  or  intoxicating  liquors  to  be  drank  on  the  premises, 
it  is  therefore  ordered  that  to  said  applicant  the  license  ap- 
plied for  by  him  be  granted,  upon  his  duly  executing  and 
filing  the  bond  required  by  law,  and  by  paying  such  license 
fee  as  is  required  by  law  therefor  for  such  sale  in  said 
town;  and  that  the  town  clerk  attest  and  deliver  such  li- 
cense to  said  applicant  therefor,  upon  his  producing  to  said 
clerk  a  receipt  showing  the  payment  to  the  town  treasurer 
the  sum  hereby  required  of  him,  and  upon  his  filing  with 
said  clerk  the  bond  afoi^esaid. 

"  Given  under  our  hands  this  10th  day  of  June,  A.  D. 
1886- . 

"  E.  B.  McLean,  Ohr., 
"  Geo.  Larson, 
"  Geo.  Anderson, 

"  Town  Board." 
The  affidavit  of  the  relator  further  alleges  that  the  said 
town  of  Superior  has  no  village,  incorporated  or  unincor- 
porated, or  city,  with  500  inhabitants  or  more  within  its 
hoondaries,  as  ascertained  by  the  last  preceding  census, 
state  or  national,  and  that  no  special  election  had  been 
hdd  by  the  electors  thereof  for  the  purpose  of  determining 
the  amount  to  be  paid  for  license  to  sell  intoxicating  liquors 
in  quantities  less  than  one  gallon,  to  be  drank  on  the  prem- 
ises, as  provided  by  sec.  3,  ch.  296,  Laws  of  1885;  that  on 
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the  10th  day  of  June,  1886,  he  exhibited  a  certified  copy  of 
said  order  of  the  board  of  sapervisors  to  the  town  treas- 
urer of  said  town,  tendered  to  the  said  treasurer  $100, — 
that  sum  being  the  amount  required  by  law  to  be  paid  for 
such  license  in  said  town, —  for  the  purpose  of  getting  the 
treasurer's  receipt  to  exhibit  to  the  town  clerk  of  said  town 
showing  that  he  had  paid  the  amount  required  by  law  for 
a  license  to  sell  such  liquors  in  said  town ;  that  said  treas- 
urer refused  to  take  said  $100,  and  refused  to  make  and  de- 
liver to  the  relator  a  receipt  therefor,  at  the  same  time 
asserting  that  the  sum  to  be  paid  for  such  license  was  $200. 

On  the  return  of  the  alternative  writ  the  town  treasurer 
appeared,  and  made  answer  to  the  writ  admitting  all  the 
material  facts  set  out  in  the  affidavit  of  the  relator,  and 
that  the  relator  had  in  all  things  taken  the  necessary  and 
lawful  steps  to  obtain  such  license  to  sell  liquors  in  said 
town,  except  that  he  had  not  tendered  a  sufficient  sum  of 
money  to  entitle  him  to  the  same.  The  defendant  admit- 
ted that  he  had  refused  to  receive  or  accept  the  $100  ten- 
dered, and  that  he  refused  to  give  him  a  receipt  therefor. 
The  answer  then  alleged  that  there  is  an  unincorporated 
village  of  over  500  inhabitants  within  the  boundaries  of 
said  town,  viz.,  West  Superior,  Connors  Point,  Superior 
City,  and  Middletown,  so  called,  altogether  an  unincorpo- 
rated city  or  village  of  over  1,500  inhabitants,  and  that  by 
reason  thereof  the  license  fee  is,  by  ch.  296,  Laws  of  1885, 
fixed  at  $200. 

The  answer  further  admitted  "  that  the  records  do  not 
show  that  the  census  of  said  unincorporated  village,  Su- 
perior, was  made  or  taken  separately  from  the  census  of 
said  town  in  the  year  1885,  as  required  by  ch.  58,  Laws  of 
1885,  as  it  was  the  duty  of  the  census  enumerator  of  said 
town  to  have  done,  and  that  no  sepai'ate  enumeration  of  the 
inhabitants  of  said  unincorporated  village  was  made  in  1886 
or  in  1880,  either  in  the  state  or  national  enumeration. 
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The  answer  of  the  defendant  further  offered  to  show  by 
parol  evidence  that  said  town  of  Superior  contains  within 
its  boandaries  an  unincorporated  village  of  over  500  in- 
habitants; or,  if  the  court  should  deem  parol  evidence  of 
the  number  of  said  inhabitants  in  said  unincorporated  vil- 
lage incompetent,  then  the  defendant  prayed  that  a  stay  of 
proceedings  be  granted  in  the  action  until  an  application 
could  be  made  to  the  secretary  of  state  for  an  order  com- 
pelling the  separate  enumeration  of  the  inhabitants  of  said 
village  of  Superior,  and  until  such  enumeration  should  be 
made  under  and  by  virtue  of  sec.  11,  ch.  161,  Laws  of  1886. 
To  the  answer  of  the  defendant  to  the  alternative  writ 
the  relator  demurred  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  defense  to  the  writ.  The 
circuit  court  sustained  the  demurrer,  and  ordered  and  ad- 
judged that  a  peremptory  writ  be  issued  commanding  the 
treasurer  to  accept  the  said  $100  from  the  relator,  and  give 
him  the  proper  receipt  therefor,  as  prayed  for  by  the  re- 
lator. No  costs  were  awarded  to  the  relator  by  the  circuit 
court.  From  this  final  order  of  the  circuit  court  the  de- 
fendant appealed  to  this  court. 

The  cause  was  submitted  for  the  appellant  on  the  brief 
of  2>.  E,  RdberU^  and  for  the  respondent  on  that  of  Stephen 
Bacon. 

After  citing  cases  to  show  that  the  statute  should  be  lib- 
erally construed,  counsel  for  the  appellant  contended  that 
although  the  statute  fixed  one  method  for  ascertaining  the 
number  of  inhabitants  in  a  village,  the  town  board  might 
still  resort  to  other  means  of  information,  and  fix  the  amount 
to  be  paid  for  licenses  accordingly,  as  it  has  done  in  this 
case. 

Tatlob,  J.  The  statute  provides  "  that  the  sum  to  be 
paid  for  such  license  for  the  sale  of  such  liquors  to  be  drank 
on  the  premises  shall  (subject  to  the  right  to  increase  the 
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same  as  in  this  chapter  provided)  be,  in  towns  having  within 
their  boundaries  no  city  or  village,  incorporated  or  unincor- 
porated, with  a  population  of  five  hundred  or  more,  one 
hundred  dollars.  .  .  .  The  application  for  any  such  li- 
cense shall  be  in  writing,  and  shall  state  the  kind  of  license 
applied  for,  and  a  designation  of  the  premises  where  suoh 
liquors  shall  be  sold.  .  •  .  Suoh  license  shall  be  attested 
by  the  town,  city,  or  village  clerk,  and  shall  not  be  deliv- 
ered until  the  applicant  shall  produce  and  file  with  the 
clerk  a  receipt  showing  the  payment  of  the  sum  required 
therefor  to  the  proper  town,  village,  or  city  treasurer,  ajid 
until  the  filing' with  such  clerk  of  the  bond  provided  for  in 
section  1549  of  the  Ee vised  Statutes.  It  is  hereby  made 
the  duty  of  all  town  boards,  village  boards,  and  common 
councils  to  meet  and  be  in  session  on  the  third  Tuesday  in 
April  each  year,  and  from  day  to  day  thereafter,  so  long  as 
it  may  be  necessary  for  the  purpose  of  acting  upon  such  ap* 
plications  as  may  be  presented  to  them  conformable  to  the 
provisions  of  this  chapter.  The  population  of  any  city  or 
village  shall  be  ascertained  by  the  last  preceding  enumera- 
tion of  the  state  or  general  government."  See  sec.  1,  ch. 
296,  Laws  of  1885.  The  qualification  contained  in  the  par- 
enthesis above  has  reference  to  the  provisions  of  sec.  3  of 
the  same  chapter,  which  provides  for  submitting  the  ques- 
tion of  the  amount  to  be  demanded  for  such  license  to  a 
vote  of  the  people  of  a  town,  city,  or  village. 

The  afiidavit  of  the  relator,  and  the  return  of  the  appel- 
lant to  the  alternative  writ,  show  that  the  relator  had  made 
his  application  in  writing;  that  he  had  given  the  bond, 
which  had  been  duly  approved  and  filed  as  required  bylaw; 
that  the  town  board  had  passed  upon  his  application  and 
ordered  a  license  to  issue  to  him  "  by  his  paying  such  license 
fee  as  is  required  by  law  therefor;  and  that  the  town  clerk 
attest  and  deliver  such  license  to  the  applicant  upon  his  pro- 
ducing to  said  clerk  a  receipt  showing  the  payment  to  the 
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town  treasurer  the  sum  hereby  required  of  him."  It  is  also 
admitted  that  the  relator  tendered  $100  to  the  town  treas- 
urer as  the  license  fee  required  of  him  by  law  to  entitle  him 
to  demand  the  attested  license  of  the  town  clerk. 

It  will  be  seen  that  the  board  did  not  fix  any  sum  to  be 
paid  by  the  relator  in  order  to  entitle  him  to  the  license 
granted,  except  that  it  should  be  such  sum  "as  is  required 
by  law  therefor."  The  statute  has  fixed  the  sum  to  be  paid 
in  each  case,  when  no  vote  has  been  taken  on  the  subject 
under  the  provisions  of  sec.  8  of  said  ch.  296,  Laws  of  1885. 
The  relator  claims  that  the  sum  fixed  by  the  law  in  his  case 
is  $100,  and  no  more.  On  the  part  of  the  appellant  it  is 
claimed  that  the  sum  fixed  by  the  law  was  $200  in  his  case, 
and  so  the  treasurer  was  right  in  his  refusal  to  give  a  re- 
ceipt for  $100,  as  demanded  by  the  relator.  The  whole 
controversy  depends  upon  the  question  whether  the  fact 
that  there  is  a  city  or  village,  incorporated  or  unincorpo- 
rated, containing  more  than  500  inhabitants  within  the 
boundaries  of  any  town,  can  be  ascertained,  for  the  purpose 
of  fixing  the  amount  of  the  license  fee  under  the  statute,  in 
any  other  way  than  that  prescribed  in  the  act,  viz.,  "  by  the 
last  preceding  enumeration  by  the  state  or  general  govern- 
ment." If  that  fact  can  only  be  ascertained  in  the  way 
prescribed  by  the  statute,  then  it  does  not  appear  that  there 
is  any  city  or  village,  incorporated  or  unincorporated,  in 
said  town  of  Superior,  containing  over  500  inhabitants,  and 
the  relator  was  entitled  to  his  license  on  the  payment  of 
said  $100,  and  it  was  the  duty  of  the  treasurer  to  receive 
the  same  and  give  him  the  proper  receipt  therefor. 

If  that  fact  can  be  ascertained  by  parol  proof,  for  the 
purpose  of  determining  the  amount  of  the  license  fee,  then 
the  answer  of  the  appellant  to  the  writ  was  sufficient,  and 
the  demurrer  to  the  same  was  improperly  overruled,  be- 
cause the  answer  alleges  that  there  was  an  unincorporated 
village  in  said  town  containing  more  than  500  inhabitants. 
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and  he  offered  to  make  proof  of  that  fact  by  parol  evidence; 
and,  if  that  was  deemed  an  improper  way  of  ascertaiiiing 
that  fact,  then  by  having  an  enumeration  taken  under  the 
authority  of  the  state,  as  prescribed  by  sec.  11,  oh.  161,  Laws 
of  1886. 

We  have  no  doubt  that  the  learned  circuit  judge  was 
right  in  holding  that  the  f9^t  of  the  existence  of  an  aain- 
oorporated  village  of  more  than  600  inhabitants  in  said 
town  could  not  be  shown  by  parol  evidence.  It  is  evident 
that  the  legislature  intended  to  fix  the  amount  to  be  paid 
for  license  to  sell  spirituous  and  other  liquors  with  certainty 
in  all  cases,  and  leave  nothing  uncertain  as  to  that  question. 
"When,  therefore,  they  made  the  amount  in  certain  towns 
having  cities  or  villages,  incorporated  or  unincorporated, 
within  their  boundaries,  containing  more  than  500  inhab- 
itants, dependent  upon  that  fact,  they  further  provided  a 
fixed  method  of  ascertaining  such  fact,  and,  having  fixed 
such  method  of  ascertaining  it,  it  necessarily  excludes  all 
other  methods.  The  old  legal  maxim,  ^'^expreasio  uniusj  ex- 
dimo  alterivs^^^  applies  with  full  force  in  a  case  of  this  kind. 

Had  the  lasfr  clause  in  said  sec.  1,  ch.  296,  Laws  of  1885, 
which  reads,  "  The  population  of  any  city  or  village  shall 
be  ascertained  by  the  last  preceding  enumeration  by  the 
state  or  general  government,"  read  that,  for  the  purpose  of 
determining  the  amount  to  be  paid  for  a  license  in  towns 
containing  cities  or  villages,  the  fact  whether  such  city  or 
village  contains  more  than  500  inhabitants  shall  be  ascer- 
tained by  the  last  preceding  state  or  national  emimeration, 
there  could  be  no  question  that  such  method  of  ascertaining 
the  fact  would  be  exclusive  of  all  other  methods.  We  think 
the  statute,  fairly  construed,  means  just  that.  It  says  the 
population  shall  be  ascertained, —  not  may  be  ascertained, 
jt  was  clearly  intended  to  be  exclusive.  Suppose  an  enu- 
meration of  the  supposed  village  bad  been  taken  separately 
in  1885  by  an  authorized  officer  under  the  law,  and  he  had 


Digitized  by  VjOOQIC 


JANUARY  TERM,  1887.  143 

The  State  ex  rel.  Terry  vs.  Keaough,  Town  Treasurer,  eto. 

reported  that  the  village  did  not  contain  500  inhabitants, 
would  it  be  insisted  that  for  the  purpose  of  increasing  the 
license  fee  it  might  be  shown  that  the  enumerator  had  made 
a  mistake?  Or  after  the  lapse  of  a  few  years,  and  before 
another  enumeration  was  made,  either  by  the  state  or  na- 
tional government,  could  it  be  shown,  for  the  purpose  of 
increasing  the  license  fee,  that  the  number  of  inhabitants 
had  increased  to  over  600?  We  are  clearly  of  the  opinion 
that  it  could  not.  The  certainty  as  to  the  amount  as  fixed 
by  the  legislature  would  be  eflfectually  destroyed  by  any 
such  methods.  To  avoid  all  difficulty  on  the  subject  the 
legislature  has  expressly  declared  how  the  fact  shall  be 
ascertained,  and  it  can  be  ascertained  in  no  other  way. 

But  it  is  further  urged  by  the  learned  counsel  for  the  ap- 
pellant that  a  stay  of  proceedings  should  have  been  granted, 
so  that  an  enumeration  might  have  been  taken  under  the 
provisions  of  sec.  11,  ch.  161,  Laws  of  1886.  Admitting 
that  it  would  be  competent  for  the  secretary  of  state  to 
order  the  enumeration  of  a  city  or  village  that  had  been 
omitted  by  the  enumerating  officer  charged  with  that  duty 
at  the  time  of  taking  the  census  in  1886,  for  the  purpose  of 
determining  the  amount  of  the  license  fee  in  any  particular 
town,  and  that  it  would  be  competent  for  the  court,  in  a 
case  of  this  kind,  to  stay  proceedings  until  it  could  be  done, 
still  the  difficulty  in  this  case  could  not  be  obviated  in  that 
way.  Ch.  161,  Laws  of  1886,  does  not  provide  for  taking 
an  enumeration  of  inhabitants  in  an  unincorporated  village 
separate  from  the  inhabitants  of  the  town  in  which  it  is 
situated,  and  such  a  case  is  not,  therefore,  within  the  provis- 
ions of  sec.  11  of  said  chapter.  It  is  very  clear  that  said 
section  only  relates  to  cases  in  which  a  duty  to  make  an 
enumeration  has  been  omitted  by  the  person  charged  with 
the  duty ;  and,  if  there  be  no  person  charged  by  law  with 
the  duty  of  taking  an  enumeration  of  the. inhabitants  of  an 
unincorporated  village  separately  from  the  town,  there  has 
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been  no  omission  or  neglect  of  duty,  and  the  secretary  of 
state  has  no  power  to  order  such  enumeration  under  said 
sec.  11. 

It  is  said  that  ch.  58  of  the  Laws  of  1885  charges  that 
duty  upon  the  town  clerk,  and  having  omitted  the  duty, 
the  secretary  of  state  could  now  direct  him  to  perform  it 
under  the  power  given  him  by  said  sec.  11,  ch.  161.  The 
trouble  with  this  proposition  is  that  ch.  58,  Laws  of  1885, 
is  re{)ealed  by  sec.  5  of  said  ch.  161,  Laws  of  1885.  Ch.  58 
became  a  law  March  17,  1885,  and  ch.  161,  April  6,  1885. 
At  the  time  ch.  161  went  into  effect,  sec.  997  of  the  Revised 
Statutes  had  been  amended  so  that  the  proviso  contained 
in  ch.  58  was  a  part  of  it.  Sec.  5  of  ch.  161  amends  said 
sec.  997,  as  it  then  was,  so  as  to  read  as  written  in  said  sec. 
5,  ch.  161,  and  that  section  omits  the  proviso  added  to  it  by 
ch.  58 ;  so  that,  according  to  the  rule  adopted  by  this  court 
in  the  construction  of  statutes,  the  proviso  is  repealed.  See 
State  V,  IngersoU^  17  Wis.  631;  Ooodno  v.  Oshkoah^  31  Wis. 
127;  Sydnor  v.  Palmei^^  32  Wis.  406.  There  is  nothing, 
therefore,  in  ch.  161,  Laws  of  1885,  which  makes  it  the  duty 
of  the  town  clerk  to  make  a  separate  enumeration  of  the 
inhabitants  in  an  unincorporated  village  in  such  town. 

The  legislature  in  enacting  at  the  same  session  several 
acts  upon  the  same  subject  matter,  without  paying  proper 
attention  to  the  effect  which  one  act  might  have  on  an- 
other, the  result  is  that  no  provision  of  law  is  made  for  car- 
rying out  the  license  act  in  respect  to  towns  having  unin- 
corporated villages  within  their  boundaries.  Had  it  not  been 
for  the  repeal  of  ch.  58,  Laws  of  1885,  the  law  could  have 
been  carried  out  according  to  the  legislative  intent.  Had 
ch.  58,  Laws  of  1885,  been  in  force,  the  town  clerk  of  Su-  • 
perior  would  undoubtedly  have  taken  an  enumeration  of 
the  inhabitants  in  the  unincorporated  village  of  Superior,  if 
there  be  such  village  in  said  town ;  and  had  he  neglected 
to  do  so,  on  proper  application  the  secretary  of  state 
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would  have  ordered  it  done.  If  we  may  indulge  in  the  be- 
lief that  the  legislature  supposed  eh.  58,  Laws  of  1885,  was 
in  force  when  eh.  296  of  the  same  year  was  enacted,  it 
greatly  strengthens  the  construction  that  it  was  intended 
by  the  legislature  that  the  number  of  inhabitants  in  all  such 
unincorporated  villages,  as  well  as  in  incorporated  cities  and 
villages,  should  be  ascertained  only  by  an  enumeration 
made  by  the  state  or  general  government. 

By  tiis  Court. —  The  order  and  judgment  of  the  circuit 
court  is  affirmed. 

See  ch.  97,  Laws  of  1887.  —  Rep.  ' 


LsHMAH  and  another,  Eespondents,  vs.  Shbrgbb  and  hus- 
band, Appellants. 

January  IS  —  Fdmiary  1, 1887. 

Evidence:  Dedarations:  Assignment 

In  a  foreclosure  action  the  plaintiffs  claimed  as  assignees  of  the  note 
and  mortgage.  There  was  no  written  assignment,  and  the  mort- 
gagee was  dead.  The  defendants  claimed  that  the  note  and  mortgage 
had  belonged  to  the  wife  of  the  mortgagee  and  had  been  paid  to 
her  by  them.    Held: 

(1)  Statements  of  the  mortgagee,  made  before  his  death  to  a  third 
person,  tending  to  show  that  he  had  sold  the  note  and  mortgage  to 
the  plaintiffs  assignor,  were  admissible. 

(2)  Evidence  as  to  what  the  mortgagee  said  when  the  note  and 
mortgage  were  given,  offered  to  show  that  they  belonged  to  his 
wife,  was  not  admissible  to  defeat  the  plaintiff's  title  derived  from 
each  mortgagee. 

APPEAL  from  the  Circuit  Court  for  JRock  County. 

The  case  is  stated  in  the  opinion. 

For  the  appellants  there  was  a  iJrief  by  Dunwiddie  dk 
Ooldiny  and  oral  argument  by  Mr.  Dwrwoiddie.  They  con- 
tended, mter  aHa^  that  admissions  and  declarations  of  the 
Vol.68— 10 


Digitized  by  VjOOQIC 


146  SUPEEME  COURT  OF  WISCONSIN, 

Lehman  and  another  vs.  Sherger  and  husband. 

assignor  are  never  competent  evidence  in  favor  of  the  as- 
signee, and  they  are  not  made  competent  by  being  declara- 
tions against  interest,  offered  after  the  assignor  is  dead. 
Abbott's  Trial  Evidence,  11;  3  Field's  Lawyers'  Br.  859; 
Outram  v,  Morewood^  5  Term,  123;  Brashear  v.  Burton^  6 
Am.  Dec.  634;  Kent  v,  Walton,  TWend.  257;  Howard  v. 
Upton,  9  Hun,  434;  Faulkner  v.  Whitaker,  15  N.  J.  Law, 
438;  HiU  v.  Ihjera,  43  Pa.  St.  170;  Atwellv.  Miller,  11  Md. 
348 ;  KiXburn  v,  Ritchie,  2  Oal.  145 ;  WorraU  v.  Parmalee^  1 
N.  Y.  519. 

For  the  respondents  there  was  a  brief  by  Fethera,  Jeffris 
cfe  Smith,  and  oral  argument  by  J/r.  Fethera.  They  cited, 
besides  cases  cited  in  the  opinion :  2  Wharton  on  Evidence, 
sees.  1156-1163;  Sjnith  v.  Maine,  25  Barb.  33. 

Obton,  J.  This  is  an  action  for  the  foreclosure  of  a 
mortgage  for  $400  executed  November  5, 1881,  by  the  de- 
fendants to  one  John  S wager,  and  held  by  the  plaintiffs. 
The  answer  admits  the  execution  of  the  note  and  mortgage, 
but  denies  that  the  plaintiffs  are  the  lawful  owners  thereof, 
and  alleges  that  they  have  no  right  or  title  thereto,  and 
that  they  belong  to  one  Hattie  S wager  (who  was  the  wife 
of  said  John),  and  that  the  defendants  paid  said  note 
and  mortgage  to  her,  and  the  prayer  is  that  the  same  be 
delivered  up  to  be  canceled.  The  evidence  on  the  part  of 
the  defendants  tended  to  show  that  John  Swager  left  Evans- 
ville,  Wisconsin,  to  go  to  Florida  for  the  benefit  of  his 
health,  on  the  14th  day  of  November,  1881,  and  died  in 
Florida,  January  29,  1882;  that  previous  to  his  leaving  the 
state  he  placed  the  said  note  and  mortgage  in  the  hands  of 
one  C.  Godfrey  Lehman  for  safe-keeping  only;  and  that 
after  the  decease  of  John  the  defendants  paid  the  same  to 
Hattie  Swager,  his  widow  and  heir,  and  that  she  claimed 
some  right  to  the  same  by  reason  of  having  advanced  money 
to  purchase  the  lot,  the  sale  of  which  to  the  defendants  was 
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the  consideration  of  the  note  and  mortgage.  The  evidence 
that  the  said  John  Swager  had  not  sold  the  note  and  mort- 
gage previous  to  his  death  consisted  of  statements  of  said 
C.  Godfrey  Lehman  made  to  the  said  Hattie  Swager  and 
in  presence  of  other  persons,  who  testified  to  the  same,  and 
which  were  denied  by  the  said  Lehman,  and  perhaps  of 
other  facts  and  circumstances.  On  the  part  of  the  plaint- 
iffs, the  evidence  tending  to  show  the  sale  of  the  note  and 
mortgage  to  the  Evansville  Furniture  Company  by  the  said 
John  Swager,  and  thence  to  the  plaintiffs,  was  of  quite  a 
positive  character,  and  was  corroborated  by  the  statements 
of  John  Swager  about  the  time  of  such  pretended  sale,  and 
by  the  facts  and  circumstances  showing  that  he  was  largely 
indebted  to  said  company  and  said  company  paid  him  con- 
siderable money  at  the  time. 

We  are  asked  to  reverse  the  judgment  on  the  ground  of 
a  clear  preponderance  of  the  evidence  against  the  plaintiffs 
as  to  their  ownership  of  the  note  and  mortgage.  We  are 
unable  to  find  such  clear  or  any  preponderance  of  the  evi- 
dence against  the  plaintiffs'  claim  of  ownership.  The  cred- 
ibility of  witnesses,  and  the  weight  to  be  given  to  their 
testimony,  are  matters  which  may  be  left  with  far  more 
safety  to  the  trial  court.  There  are,  however,  some  excep- 
tions to  the  admission  and  rejection  of  testimony,  that  per- 
haps ought  to  be  considered.  In  an  equity  case  such 
exceptions  are  only  important  when  the  testimony  outside 
of  that  in  question  is  insufficient  to  support  the  findings. 

1.  The  statements  of  John  Swager,  before  he  left  for 
Florida,  tending  to  show  that  he  had  parted  with  the  note 
.  and  mortgage,  or  sold  the  same  to  the  Evansville  Furniture 
Company,  were  allowed  to  be  testified  to,  against  the  ob- 
jection of  the  learned  counsel  of  the  appellants.  This  tes- 
timony was  of  much  importance  on  that  issue,  although, 
perhaps,  not  absolutely  indispensable  to  support  the  finding 
that  the  note  and  mortgage  belonged  to  the  plaintiffs;  and 
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the  question  is  perhaps  too  important  as  a  rule  of  evidence 
to  be  disregarded  or  passed  in  silence.  There  was  a  close 
privity  between  John  Swager  and  his  wife,  Hattie.  She 
claimed  more  than  a  wife's  interest  in  the  mortgage,  and 
since  the  death  of  her  husband  she  remains  such  claimant, 
and,  in  addition,  claims  as  his  heir.  The  answer  presents 
two  questions, —  the  iBrst  as  to  the  plaintiffs  ownership  of 
the  mortgage,  and  the  second,  by  way  of  counterclaim,  as 
to  the  ownership  of  it  by  Hattie  Swager  and  its  payment 
to  her, —  with  the  prayer  that  the  note  and  mortgage  be 
delivered  up  to  be  canceled.  Evidence  that  might  be 
proper  on  one  of  these  questions  might  not  be  on  the  other 
or  both.  The  defense  of  payment  rests  on  the  ownershfp 
of  Hattie ;  and  evidence  that  she  was  not  the  owner  was 
pertinent  and  material,  as  it  was  also  on  the  question 
whether  the  plaintiffs  were  the  owners.  No  party  or  per- 
son through  or  under  whom  the  plaintiffs  derived  title  to 
the  note  and  mortgage  was  a  witness  to  testify  to  the  com- 
munications of  the  deceased,  John  Swager,  before  his 
death,  as  to  whether  he  had  sold  them  to  the  said  company, 
as  we  understand  it,  and  therefore  sec.  4069,  K.  S.,  was  not 
in  the  way  of  such  testimony.  The  question  is  therefore 
presented  whether  such  statement  of  John  Swager  against 
his  own  interest  at  the  time,  and  to  prove  that  he  had 
parted  with  the  note  and  mortgage  to  the  said  company 
before  his  death,  could  be  given  in  evidence.  "Why  not? 
If  John  Swager  were  alive,  his  statements  to  the  same 
effect  would  be  clearly  proper.  This  precise  question  seems 
to  have  been  decided  in  Littlejield  v.  Littlefieldy  51  Wis.  23. 
In  that  case  the  statements  of  both  Deborah  and  Stephen, 
deceased,  were  allowed  to  be  shown,  to  the  effect  that  they 
had  parted  with  their  interest  in  the  land  to  the  defendant, 
to  defeat  the  title  of  the  plaintiff,  as  devisee  of  Stephen,  in 
an  action  of  ejectment.  Such  evidence  seems  to  be  sanc- 
tioned, if   necessary,  by   other  authority.     1  Greenl.  Ev. 
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§  147  et  seq,;  White  v.  Chouteau^  10  Barb*  202;  Schenck  v. 
Warner^  37  Barb.  258;  Haywood  v,  Haywood^  10  Allen, 
105;  FeUowB  v.  Smithy  130  Mass.  378;  Larimorev,  Wells, 
29  Ohio  St.  13;  and  other  authorities  cited  by  the  learned 
counsel  of  the  respondents.  The  cases  cited  by  the  learned 
counsel  of  appellants  do  not  seem  to  be  in  point  against 
this  rule,  which  appears  to  be  uniform  so  far  as  I  have  ex- 
amined the  cases. 

2.  By  some  of  the  same  authorities  the  declarations  of  the 
deceased  would  be  evidence  against  HattieS wager,  because 
she  was  in  privity  with  John  and  is  in  privity  with  his  es- 
tate; and  they  cannot  be  given  in  her  favor  or  in  favor  of 
the  defendants.  FeUows  v.  Smith,  supra;  Littlejield  v.  Lit- 
Uefield,  supra;  Scheiick  v.  Warner^  supra.  And  see,  also. 
Hackney  v.  Vrooman,  62  Barb.  650 ;  Ilohnes  v.  Sawtelle,  53 
Me.  179;  1  Grefenl.  Ev.  §  189. 

3.  The  testimony  offered  as  to  what  her  husband  said  as 
to  Hattie's  interest  in  the  note  and  mortgage  when  they 
were  given,  in  order  to  prove  that  she  owned  them,  was 
clearly  immaterial  as  well  as  incompetent.  There  was  no 
charge  of  fraud  or  mistake  in  the  execution  of  the  note  and 
mortgage  to  John  Swager,  or  of  anythmg  to  impeach  them ; 
and  such  evidence  would  be  improper  to  defeat  the  title  of 
the  plaintiflFs  to  them,  derived  from  John  Swager,  to  whom 
they  were  executed  by  the  defendants.  It  is  always  unfor- 
tunate, in  such  a  case,  that  the  mortgagee,  the  pretended 
assignor,  is  dead,  but  the  case  must  necessarily  be  decided 
on  such  proper  testimony  as  the  parties  are  able  to  pro- 
cure. The  possession  of  the  note  by  the  plaintiffs  is  prima 
facie  evidence  of  ownership,  and  it  does  not  appear  that 
Hattie  ever  had  possession  of  it. 

We  find  no  error  in  the  recoiKl  to  reverse  the  judgment. 
By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
finned. 
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Divan,  Executor,  etc.,  Eespondent,  vs.  Loomis  and  others, 

Appellants. 

January  13  —  February  i,  1887. 
(1)  Pleading:  Demand  and  refusal,    (t)  Personal  agreement. 

1.  An  allegation  of  a  refusal  is  equivalent  to  an  all^;ation  of  a  demand 

and  refusal. 

2.  An  oral  agreement  by  the  grantee  of  land,  in  consideration  of  the 

conveyance,  to  furnish  a  home  to  the  grantor  and  to  care  for  and 
support  him  during  his  life,  is  &  personal  agreement. 

APPEAL  from  the  Circuit  Court  for  Green  County. 

The  action  was  brought  by  Hiram  Smith.  After  the  de- 
fendants had  appealed  to  this  court  he  died  and  the  cause 
was  revived  in  the  name  of  his  executor,  Henry  Divan. 
The  following  statement  of  the  case  was  prepared  by  Mr. 
Justice  Cassoday: 

This  is  an  appeal  from  an  order  overruling  a  demurrer  to 
the  complaint,  alleging,  in  effect,  that  May  27, 1884,  Hiram 
Smith  owned  and  was  in  the  possession  of  the  land  in  ques- 
tion, which  was  partly  cultivated,  with  a  dwelling-house 
and  other  buildings  thereon;  that  said  Smith  was  then 
seventy -four  years  of  age,  and  in  feeble  health,  and  with 
very  poor  eye-sight,  and  with  no  family,  wife,  child,  or 
domestic  servant;  that,  in  order  to  provide  ways  and  means 
of  being  cared  for  in  his  old  age,  he  proposed  to  the  de- 
fendants Loomis  and  wife,  in  whom  he  had  great  confi- 
dence, to  deed  to  John  Loomis  said  land,  and  for  them  to 
move  upon  the  same,  and  occupy  it  as  their  home,  and  re- 
main upon  it  as  such  as  long  as  said  Smith  should  live,  and 
he,  during  that  time,  to  live  in  the  house  on  the  premises, 
and  they  to  furnish  him  with  a  home,  and  take  care  of  him, 
and  remain  on  or  near  the  premises  during  his  life-time, 
and  to  assist  him  whenever  called  upon  so  to  do;  that 
Loomis   and  wife    thereupon    accepted  said  proposition, 
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and  he  thereupon  executed  and  delivered  to  John  Loomis 
a  warranty  deed  of  said  lands,  reciting  a  consideration  of 
$6,000,  without  anything  being  paid  or  agreed  to  be  paid, 
which  deed  was  recorded  June  3, 1884;  that  Loomis  and 
wife  wholly  and  positively  refused  to  perform  their  said 
agreement,  or  to  do  anything  for  the  care,  support,  or 
maintenance  of  him,  or  furnish  him  any  place  to  live,  but 
on  the  contrary,  July  13, 1885,  sold  and  conveyed  by  deed 
to  the  defendant  Trickle  a  large  portion  of  said  land,  for 
which  Loomis  received,  or  was  to  receive,  from  Trickle^ 
$1,800,  which  deed  was  recorded  August  1,  1885;  that 
Trickle  took  and  received  said  deed  with  full  knowledge 
of  all  the  facts  and  circumstances  above  stated  and  the 
terms  and  conditions  of  the  said  agreement  between  Smith 
and  Loomis;  that  Loomis  gives  out  and  states  and  is  ready 
and  abont  to  sell  and  convey  the  remainder  of  said  land 
to  said  Trickle^  who  states  and  gives  out  that  he  is  about 
to  buy  the  same;  that  said  Loomis  and  wife  will  there- 
upon move  to  the  state  of  Minnesota,  and  there  remain  per- 
manently; that  Loomis  refuses  absolutely  to  make  any 
compensation  whatever  for  said  land.  The  prayer  of  the 
complaint  is  to  the  effect  that  each  of  said  deeds  be  set 
aside  and  canceled  and  the  land  reconveyed  to  Smith,  or 
that  the  $6,000  mentioned  as  the  consideration  in  his  deed 
to  Loomis  be  adjudged  to  be  the  purchase  price  thereof, 
and  a  vendor's  lien  therefor  be  adjudged  and  the  land  sold 
to  satisfy  the  payment  thereof,  and  for  a  temporary  in- 
junction, and  for  general  relief  and  costs. 

For  the  appellants  there  was  a  brief  by  A,  S.  Douglas  and 
P,  J.  Olawson,  and  oral  argument  by  Mr.  Douglas. 

For  the  respondent  there  was  a  brief  by  Bunwiddie  <& 
Ooldiriy  and  oral  argument  by  Mr.  Dunwiddie. 

Cassoday,  J.  It  is  said  that  the  complaint  is  insufficient 
because  it  fails  to  aver  any  request  of  Loomis  to  comply 
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with  the  terras  of  the  alteged  agreement.  An  aUegation  of 
refusal  implies  a  previous  demand,  and  is  equivalent  to 
an  allegation  of  a  demand  and  a  refusal.  Hammond  v. 
Mason  dh  IL  O.  Co.  92  U.  S.  721;  Bogle  -y.  Bogie,  41  Wis. 
220.  This  being  so,  the  breach  is  suflBciently  alleged.  Such 
agreement  to  furnish  Smith  a  home,  and  to  take  care  of  and 
assist  him  to  live  in  a  comfortable  manner,  was  personal 
upon  the  part  of  LoomU,  and  could  not  be  shifted  onto 
Trickle^  against  the  will  and  consent  of  Smith. 
By  the  Court —  The  order  of  the  circuit  court  is  affirmed. 


Kelly,  Ecspondent,  vs.  Estate  of  Stbong,  Appellant. 

January  IS  —  February  i,  1SS7, 

Agency:  Evidence:  Estates  of  decedents. 

The  deceased  had  received  $1,500  from  the  plaintifif,  giving  her  his 
due-biU  therefor,  and  had  afterwards  repaid  $300,  and  loaned  $1,300 
to  a  company  taking  its  note  therefor  payable  to  the  pl^ntift. 
Upon  the  evidence  (stated  in  the  opinion)  it  is  held  that  he  had  no 
authority  as  agent  of  the  plaintiff  to  make  such  loan  on  her  be- 
half, and  that  his  estate  was  liable  for  the  repayment  of  the 
$1,200. 

APPEAL  from  the  Circuit  Court  for  Rock  County. 

The  plaintiff,  Maria  A.  Kelly ^  presented  to  the  county 
court  of  Rock  county,  for  allowance  against  the  estate  of 
Henry  P.  Strong,  deceased,  a  claim  for  $1,200.  She  alleged 
that  on  October  30,  1882,  the  said  Henry  P.  Strong  had  and 
received  from  her  and  to  her  use,  to  be  repaid  to  her  on  de- 
mand, the  sum  of  $1,500,  and  that  he  then  made  and  deliv- 
ered to  her  a  paper  writing  as  follows : 

"  Due  Mrs,  Maria  A.  Kelly  or  Mrs.  M.  Nellie  Phillips, 
the  sum  Qt  fifteen  hundred  dollars. 

''Beloit,  Wis.,  Oct  30,  1882.  H.  P.  Strong." 
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^  The  plaintiff  farther  alleged  that  on  March  19, 1883,  the 
said  H.  P.  Strong  paid  to  her  the  sura  of  $300  to  apply  on 
said  due-bill,  and  indorsed  the  same  on  said  due-bill;  that 
no  other  payment  had  been  made  thereon;  that  the  said  M. 
Nellie  Phillips  was  a  daughter  of  the  plaintiff,  but  had.  no 
*  interest  in  said  money  or  said  due-bill,  but  that  her  name 
was  inserted  in  the  due-bill  so  that  if  the  plaintiff  died  be- 
fore the  money  was  repaid,  the  said  Strong  might  pay  the 
same  to  the  said  M.  Kellie  PhiUips;  that  the  said  M.  Nellie 
Phillips  died  before  the  death  of  said  Strong,  and  before 
March  19,  1883,  when  the  payment  of  $300  was  made. 

The  claim  was  disallowed  by  the  county  court,  and  the 
plaintiff  appealed  to  the  circuit  court.  A  trial  in  the  latter 
coart,  without  a  jury,  resulted  in  findings  and  a  judgment 
in  favor  of  the  plaintiff.  This  appeal  is  on  behalf  of  the 
estate  and  from  such  judgment. 

B.  M.  Malone  and  A.  A,  Jachsoriy  for  the  appellant. 

For  the  respondent  there  were  separate  briefs  by  Sale  & 
Pierce  and  A.  Taggart^  and  the  cause  was  argued  orally  by 
Mr.  Pierce. 

Cole,  C.  J.  It  was  practically  admitted  on  both  sides 
that  the  instrument  presented  as  evidence  of  a  debt  against 
the  estate  of  Dr.  Strong  is  not  a  promissory  note,  for  the 
reason  that  it  is  made  payable  to  one  or  the  other  of  two 
persons,  namely,  the  claimant  or  Mrs.  Phillips.  But  the 
paper  is  certainly  a  written  acknowledgment  of  indebt- 
edness on  the  part  of  Dr.  Strong.  The  further  fact  is  ad- 
mitted that  Dr.  Strong  received  $1,500  of  the  claimant; 
that  it  was  her  money,  and  that  he  delivered  to  her  the 
writing  on  the  day  it  was  dated ;  that  Mrs.  Phillips,  who 
died  before  the  payment  of  the  $300  indorsed  on  the  writ- 
ing, had  no  interest  whatever  in  the  money.  These  facts 
are  conceded,  or  are  so  conclusively  established  by  the  tes- 
timony that  they  cannot  be  successfully  denied.    The  only 
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controverted  matter  for  discussion  is  the  question,  For^ 
what  purpose  did  Dr.  Strong  receive  this  money  of  the 
claimant?  Did  he  borrow  it  of  her,  or  did  he  receive  it  to 
loan  for  her,  or  was  it  intrusted  to  him  for  safe-keepingi 
Unfortunately,  the  testimony  in  the  case  does  not  furnish 
satisfactory  answers  to  these  questions.  It  is  a  probable,  if 
not  a  necessary,  inference  from  the  facts  proven,  that  Dr. 
Strong  did  not  borrow  this  money  for  his  own  use.  If  he 
had  done  so,  the  writing  given  to  show  the  transaction 
would  naturally  have  been  in  a  different  form.  Besides,  it 
is  quite  clearly  shown  that  Dr.  Strong  was  in  no  need  of 
money  in  October,  1882 ;  that  he  had  during  that  month, 
and  before,  and  for  some  time  after,  a  considerable  sum 
standing  to  his  credit  in  the  bank  where  he  kept  his  bank 
account;  and  that  he  certainly  did  not  deposit  any  such 
sum  to  his  own  credit  at  or  near  that  time.  In  view  of 
these  indisputable  facts,  we  are  forced  to  the  conclusion  that 
Dr.  Strong  either  received  the  $1,500  of  the  claimant  for 
safe-keeping,  or  some  undisclosed  purpose,  or  that  it  was 
given  him  to  loan  for  the  claimant  when  an  opportunity  of- 
fered. Certain  it  is  that  on  the  19th  of  March,  1883,  he 
paid  $300  to  apply  on  the  instrument.  Both  the  indorse- 
ment and  due-bill  are  in  his  own  handwriting.  It  further 
appears  that  on  the  16th  day  of  April,  1883,  he  loaned  to 
the  Rock  River  Pai)er  Company  $1,200,  and  took  from  the 
company  a  note  therefor,  payable  to  the  order  of  the 
claimant,  one  day  after  date,  with  interest  at  eight  per  cent, 
per  annum^  The  payment  of  this  note  was  guarantied  by 
Mr.  Cobb,  the  treasurer  of  the  company.  He  and  the  com- 
pany were  at  the  time  in  good  financial  standing,  and  were 
regarded  as  solvent  and  responsible.  It  turned  out,  how- 
ever, that  this  was  not  the  case,  and  that  the  loan  was  a 
bad  one. 

The  learned  circuit  court  found  that,  at  the  time  Dr. 
Strong  loaned  the  money  to  the  paper  company,  he  was  not 
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the  agent  of  the  claimant  to  make  it,  and  that  he  had  no 
power,  right,  or  authority  to  make  such  a  loan  for  or  on  her 
behalf,  and  that  she  had  no  knowledge  of  it  and  never  rati- 
fied  it.  The  case  turns  upon  the  correctness  of  this  finding. 
The  learned  counsel  for  the  estate  claim  that  it  is  erroneous, 
contrary  to  the  weight  of  evidence  and  of  all  the  reason- 
able inferences  to  be  drawn  from  it.  They  insist  that  it  is 
clearly  proven  that  Dr.  Strong,  when  he  received  the  $1,500, 
and  when  he  subsequently  made  the  loan  to  the  paper  com- 
pany, was  the  agent  of  the  claimant  and  authorized  to  bind 
her  by  his  acts  in  that  matter.  It  is  said  that  it  sufficiently 
appears,  and  that  the  fact  was,  that  he  was  her  general  agent 
daring  all  this  time;  that  he  had  charge  of  and  attended  to 
all  her  business ;  and  that  it  is  a  fair  presumption  from  the 
facts  shown  that  the  loan  was  made  with  her  authority  or 
understanding.  Mr.  Malone  testified  that,  in  an  interview 
which  he  had  with  the  claimant  after  the  death  of  Dr. 
Strong,  she  desired  him  to  take  the  place  of  the  doctor  as 
her  agent  and  legal  adviser,  and  stated  in  the  conversation 
"that  Dr.  Strong  had  been  her  agent,  and  had  attended 
to  and  done  all  her  business  for  her ;  ,  .  .  that  for  some 
time  the  doctor  had  acted  as  her  agent,  and  had  entire 
charge  of  all  her  matters."  This  is  the  most  direct  and 
positive  evidence  as  to  the  extent  of  the  agency,  and  it  is 
founded  on  admissions,  which  are  proverbially  of  a  weak 
and  unreliable  nature.  The  claimant  herself  contradicts  this 
testimony,  and  says  she  made  no  such  statement.  And 
there  is  some  other  evidence  which  tends  to  prove  that  Dr. 
Strong  did  not  attend  to  all  of  her  business  —  which  was 
not  large  or  important, —  though  he  did  undoubtedly  rent  a 
farm  for  her,  collected  some  rents,  aided  her  in  the  trans- 
action of  her  business,  took  charge  of  her  will  and  some 
other  papers.  But  it  does  not  appear  that  he  ever  made  any 
other  loan  for  her. 
An  argument  is  attempted  to  be  drawn,  in  support  of  the 
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position  that  the  loan  was  authorized,  from  the  character 
of  the  agency.  It  is  said  it  was  a  general  agency  as  dis- 
tinguished from  a  special  agency,  and  therefore  we  most 
presume  that  it  included  the  power  to  make  the  loan.  There 
is  considerable  doubt  about  the  evidence  showing  that  it 
was  a  general  agency.  But,  assuming  for  the  moment  that 
that  fact  was  fully  established,  it  does  not  materially  aid 
the  case  of  the  estate.  The  books  make  a  distinction  be- 
tween a  general  and  special  agency.  Mr.  Justice  Story 
says :  "  The  distinction  commonly  taken  between  the  case 
of  a  general  agent  and  that  of  a  special  agent,  the  former 
being  appointed  to  act  in  his  principal's  affairs  generally, 
and  the  latter  to  act  concerning  some  particular  object.  In 
the  former  case,  the  principal  will  be  bound  by  the  acts  of 
his  agent  within  the  scope  of  the  general  authority  con- 
ferred on  him,  although  he  violates  by  those  acts  his  private 
instructions  and  directions  which  are  given  to  him  by  the 
principal,  limiting,  qualifying,  suspending,  or  prohibiting  the 
exercise  of  such  authority  under  particular  circumstances. 
In  the  latter  case,  if  the  agent  exceeds  the  special  and  lim- 
ited authority  conferred  on  him,  the  principal  is  not  bound 
by  his  acts,  but  they  become  mere  nullities  so  far  as  he  is 
concerned ;  unless,  indeed,  he  has  held  him  out  as  possess- 
ing a  more  enlarged  authority."  Story,  Ag.  §  126.  Many 
authorities  might  be  cited  which  make  the  same  distinction, 
but  it  is  unnecessary. 

This  rule  of  law  is  founded  on  public  policy,  and  it  is  for 
the  protection  of  innocent  third  parties.  It  has  no  direct 
bearing  upon  a  case  arising  between  the  principal  and  agent 
There  the  fundamental  inquiry  is,  What  did  the  principal 
authorize  the  agent  to  do,  for  he  is  only  bound  by  acts 
which  he  authorized.  Consequently,  if  the  agent  exceeds 
his  powers,  makes  a  contract  on  behalf  of  his  principal 
which  he  had  no  authority  to  make,  the  principal  is  not 
bound.     These  propositions  are  elementary,  but  it  would 
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be  unprofitable  to  continue  the  discussion  of  them  in  this 
case. 

The  question  here  is,  Had  Dr.  Strong  authority  to  make 
this  loan?  The onics  was  upon  the  estate  to  show  that  he 
had  such  authority.  There  is  no  direct  or  satisfactory 
proof,  according  to  our  understanding  of  the  evidence,  that 
he  had.  There  are  probabilities  and  circumstances  of  more 
or  less  weight  which  tend  to  support  the  view  that  he  would 
not  have  made  the  loan  without  some  authority ;  but  we 
cannot  say  they  are  sufficiently  cogent  to  establish  the  fact. 
It  is  said  it  is  contrary  to  the  usual  conduct  of  prudent  per- 
sons to  leave  money  with  an  agent  merely  for  safe-keeping, 
but  that^they  generally  direct  the  agent  to  invest  the  funds 
so  as  to  produce  some  income.  That  may  be  the  usual  course 
of  business;  but,  undisputably,  funds  are  often  left  with 
agents  for  safe-keeping  and  no  other  purpose.  In  this  case 
Dr.  Strong  held  most  of  the  money  from  October  30,  1882, 
to  April  16,  1883,  without  investing  it ;  and  during  this  time 
he  did  not  take  up  the  writing,  which  surely  amounts  to  a 
deliberate  acknowledgment  of  indebtedness  on  his  part. 
In  view  of  these  facts,  the  presumption  is  as  strong  that  he 
held  the  money  for  safe-keeping,  or  for  some  purpose  which 
the  testimony  does  not  disclose,  as  that  he  received  it  as  an 
agent  to  loan  for  the  claimant.  Dr.  Strong  is  dead,  and  the 
mouth  of  the  claimant  is  closed  as  to  her  object  in  intrust- 
ing the  money  with  him.  If,  upon  the  evidence  as  pre- 
sented, we  should  affirm  that  the  purpose  and  object  were  to 
have  the  doctor  loan  the  money,  we  should  pass  from  the 
safe  ground  of  legal  proof  into  the  uncertain  dotfiain  of  con- 
jecture and  speculation. 

Our  conclusion  therefore  is  that  the  sixth  finding  of  the 
circuit  court  cannot  be  disturbed,  and  that  the  judgment 
must  be  affirmed.  The  costs  of  the  respondent  must  be 
paid  out  of  the  estate. 

By  the  Court. —  Ordered  accordingly. 
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The   State  ex  bel.  Giblin,  Respondent,  vs.  The  Super- 
visors OF  the  Town  of  Union,  Appellants. 

January  13— February  ^  1,  1887, 

Highways:  Lands  entirely  surrounded:  Filing  order:  Payment  of  ad- 
vantages assessed. 

Within  ten  days  after  the  determination  of  the  supervisors  to  lay  oat 
a  highway  under  sec.  1275,  R  S.,  the  applicant  must  pay  the 
amount  assessed  as  advanta^^es  and  thus  secure  the  filing  of  the 
order.  If  he  fails  to  do  so,  it  will  be  deemed,  under  sec.  1269,  R  S., 
that  the  supervisors  have  decided  against  his  application. 

APPEAL  from  the  Circuit  Court  for  Bock  County. 

In  May,  1S85,  the  relator,  WiUiam  Gillin^  presented  to 
the  supervisors  of  the  town  of  Union  his  affidavit  showing 
that  he  was  the  owner  of  real  estate  in  such  town,  which 
was  surrounded  by  the  lands  of  other  persons  and  was  shut 
out  from  all  public  highways,  and  containing  the  other 
averments  of  fact  required  by  R.  S.  sec.  1275,*  and  peti- 

'Sec.  1275,  R  S.,  is  as  follows:  "When  any  person  shall  present  to 
the  supervisors  of  any  town  an  affidavit  satisfying  them  that  he  is  the 
owner  of  real  estate  (describing  the  same)  within  said  town,  and  that 
the  same  is  shut  out  from  all  public  highways,  by  being  surrounded  on 
all  sides  by  real  estate  belonging  to  other  persons,  that  he  is  unable  to 
purchase  from  any  of  said  persons  the  right  of  way  over  or  through  the 
same  to  a  public  highway,  or  that  it  cannot  be  purchased  except  at  an 
exorbitant  price,  stating  the  lowest  price  for  which  the  same  can  be  pur- 
chased by  him,  the  said  supervisors  may  in  their  discretion,  after  ten 
and  within  thirty  days,  and  after  giving  notice  of  the  time  and  place  of 
meeting  therefor,  by  posting  notices  thereof  in  three  of  the  most  public 
places  in  said  town,  at  least  ten  days  before  the  time  fixed  therefor, 
proceed  to  lay  out  a  public  highway  of  not  more  than  three  nor  less 
than  two  rods  in  width  to  such  real  estate,  and  shaU  assess  the  damages 
to  the  owner  or  owners  of  the  real  estate,  over  or  through  which  the 
same  shall  be  laid,  and  the  advantages  to  the  applicant;  but  the  dam- 
ages assessed  by  the  supervisors  shall  in  no  case  exceed  the  price  stated 
in  the  affidavit  of  the  applicant ;  upon  laying  out  such  highway,  they 
shall  make  and  sign  an  order  describing  the  same,  and  file  the  same  with 
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tioned  sach  supervisors  to  lay  out  a  road  from  bis  lands  to 
a  public  bigbway,  in  accordance  witb  tbat  section  of  tbe 
statute.  Sucb  proceedings  were  thereupon  bad  upon  such 
aflSdavit  and  petition,  tbat  on  June  11  of  tbat  year  tbe 
supervisors  determined  to  lay  out  a  bigbway  as  prayed,  and 
made  an  order  to  tbat  effect  on  tbat  day,  laying  out  a 
highway  from  tbe  relator's  land  to  anotber  bigbway,  over 
the  lands  of  Orville  and  Lucy  Williams.  At  tbe  same  time 
they  awarded  to  tbe  former  $100,  and  to  tbe  latter  $200,  as 
dami^es,  and  assessed  against  tbe  relator  $150  as  advan- 
tages, pursuant  to  tbe  same  statute.  Tbe  order  laying  out 
the  highway,  and  tbe  award  of  damages  and  assessment  of 
advantages,  were  deposited  witb  tbe  proper  town  clerk  on 
the  same  June  11,  1885.  October  1,  1885,  tbe  relator  paid 
the  sum  so  assessed  against  him  to  tbe  town  treasurer,  and 
thereupon  tbe  town  clerk  filed  sucb  order  and  award  in  bis 
office,  and  recorded  the  order.  Tbe  relator  afterwards  re- 
quested tbe  supervisors  to  cause  sucb  highway  to  be  opened, 
but  they  refused  to  do  so  because  they  doubted  tbe  validity 
of  their  proceedings  in  tbe  matter.  Tbe  relator  then  ap- 
plied to  tbe  circuit  court  for  a  writ  of  Tnandamua  to  be 
issued  to  the  supervisors  commanding  them  to  open  the 
highway.  An  alternative  writ  was  issued,  to  which  tbe 
supervisors  made  return,  and  after  a  bearing  tbe  circuit 
court  ordered  and  adjudged  tbat  a  peremptory  writ  of  manr 
damns  issue  to  tbe  supervisors  commanding  them  to  open 
the  highway.  From  tbe  order  and  judgment  in  tbat  be- 
half the  supervisors  appeal  to  this  court. 
.  For  tbe  appellants  there  was  a  brief  by  D.  Z.  Mills, 
attorney,  and  /.  G.  Sloan^  of  counsel,  and  oral  argument 
by  Mr,  Sloan.  • 

the  town  clerk,  together  with  their  award  of  damages,  which  order 
shall  be  recorded  by  said  clerk:  provided,  that  the  amount  assessed  as 
advantages  to  the  applicant  shall  be  paid  to  the  town  treasurer  before 
the  order  for  laying  out  such  highway  shall  be  filed." 
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For  the  respondent  there  was  a  brief  by  Winam  d&  Hy- 
zer^  and  oral  argument  by  Mr,  Wmrnis, 

Lyon,  J.  Several  objections  to  the  regularity  of  the 
proceedings  by  which  the  supervisors  attempted  to  lay  out 
the  highway  in  question  were  made  in  the  argument.  "We 
find  it  necessary  to  notice  but  one  of  them.  The  proceed- 
ings were  had  under  sec.  1275  of  the  Revised  Statutes. 
That  section  does  not  limit  the  time  within  which  the  ap- 
plicant for  the  highway  shall  pay  the  advantages  or  bene- 
fits assessed  against  him,  but  does  provide  that  the  amount 
so  assessed  "  shall  be  paid  to  the  town  treasurer  before  the 
order  for  laying  out  such  highway  shall  be  filed."  Were 
that  the  only  statute  on  the  subject,  the  courts  might  be 
compelled  to  hold  that  the  applicant  for  the  highway  may 
take  his  own  time  to  pay  or  refuse  to  pay  the  advantages 
assessed  against  him ;  thus  keeping  the  persons  whose  lands 
the  supervisors  have  determmed  to  condemn  to  the  public 
use  in  suspense  for  an  indefinite  period,  as  to  whether  their 
lands  are  ultimately  to  be  taken  or  not,  making  the  final 
result  dependent  upon  the  convenience  or  caprice  of  the 
applicant.  That  this  uncertainty  might  and  probably  would 
interfere  with  the  beneficial  use  of  the  land,  and  seriously 
embarrass  the  owner  in  his  plans  for  the  improvement  and 
cultivation  of  iis  adjacent  lands,  is  perfectly  obvious.  Be- 
sides, if  the  applicant  delay  more  than  thirty  days  after 
the  determination  of  the  supervisors  to  lay  out  the  high- 
way to  pay  such  assessment  so  that  the  order  may  be  filed 
and  recorded,  it  is  doubtful,  to  say  the  least,  whether  the , 
owner  of  the  land  condemned  could  then  appeal  from  such 
determination.  It  would  be  found  diflBcult  to  strain  the 
language  of  sec.  1276  so  as  to  save  in  such  case  the  right  to 
appeal. 

But  there  is  another  statute  which,  in  our  opinion,  saves 
the  owner  of  the  land  taken  for  the  highway  from  exposure 
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to  80  much  in  justice  at  the  will  or  caprice  of  the  applicant. 
Sec.  1269  provides  that  "whenever  the  supervisors  shall  lay 
out,  alter,  widen,  or  discontinue  any  highway,  they  shall 
make  out  apd  sign  an  order  therefor,  .  .  .  and  such 
order  shall  be  filed  and  recorded  in  the  office  of  the  town 
clerk.  ...  Such  order,  together  with  the  award  of 
damages  hereinafter  mentioned,  shall  be  so  filed  within  ten 
days  after  the  day  fixed  by  their  notice  or  adjournment  for 
deciding  upon  such  application ;  and  in  case  said  supervis- 
ors shall  fail  to  file  such  order  and  award  within  the  ten 
days  aforesaid,  they  shall  be  deemed  to  have  decided  against 
such  application." 

The  language  of  sec.  1269  is  sufficiently  broad  to  include 
a  highway  laid  out  pursuant  to  sec.  1275,  and  we  have  no 
doubt  that  the  legislature  intended  to  include  therein  such 
highways.  Otherwise  we  should  find  some  limitation  of  time 
within  which  the  applicant,  under  sec.  1275,  must  pay  the 
assessment  against  him,  to  the  end  that  the  order  and  award 
might  be  filed  in  the  proper  office,  and  the  highway  thereby 
established.  Hence  we  conclude  that  if  the  apphcant,  under 
sec.  1275,  neglects,  for  more  than  ten  days  after  the  deter- 
mination of  the  supervisors  to  lay  the  highway,  to  pay  the 
sum  assessed  against  him  as  advantages,  and  thus  secure 
the  filing  within  that  time  of  the  order  laying  the  highway, 
it  must  be  deemed  that  the  supervisors  have  decided  against 
his  application.  In  this  case  the  relator  neglected  to  pay 
the  assessment  against  him,  and  thus  obtain  the  filing  of 
the  order  and  the  establishment  of  the  highway,  for  more 
than  three  months.  This  delay  is  fatal  to  the  validity  of 
the  highway  in  question.  Under  no  other  construction  of 
the  statutes  on  this  subject  can  justice  be  done  to  the  owner 
whose  property  is  sought  to  be  taken  from  him  without  his 
consent  and  against  his  protest.  Keither  is  it  any  hardship 
to  the  applicant.  The  highway  is  laid  out  chiefly  for  his 
benefit,  and  he  should  not  put  the  machinery  of  the  law  in 
Vol.68— 11 
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motion  for  the  condemnation  of  his  neighbor's  property, 
theoretically  to  the  public  use,  practically  to  his  individual 
use,  until  he  is  ready  to  perform  the  conditions  which  the 
law  imposes  upon  him. 

Our  conclusion  is  that  the  attempt  to  lay  out  the  alleged 
highway  has  failed,  and  hence  that  the  supervisors  should 
not  be  required  to  open  it  as  a  public  highway. 

By  the  Court. —  The  order  and  judgment  of  the  circuit 
court  awarding  a  peremptory  writ  of  mandamus  to  the  super- 
visors to  open  the  alleged  highway  is  reversed,  and  the  cause 
remanded  with  directions  to  quash  the  alternative  writ  and 
dismiss  the  proceedings. 


Taylor,  Respondent,  vs.  De  Camp,  Appellant. 

January  IS  —  February  i,  1887. 

Rock  county  municipal  court:  Jurisdiction  of  appeals:  ConstittUional 
law:  Forcible  entry  and  unlawful  detainer. 

1.  Ch.  197,  Laws  of  1881,  gives  to  the  municipal  court  of  Rock  county 
exclusive  jurisdiction  of  aU  appeals  from  the  judgments  of  justices 
in  said  county,  in  both  civil  and  criminal  cases ;  and  such  act  is  not 
unconstitutionaL 

S.  An  action  tcf  forcible  entry  or  unlawful  detainer  is  a  civil  case, 
within  the  meaning  of  said  act. 

APPEAL  from  the  Circuit  Court  for  Bach  County. 
The  case  is  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  JT.  W.  Bates  and 
JET.  McElroy^  and  oral  argument  by  /.  C.  Sloan,. 
John  Winans^  for  the  respondent.     [No  brief  on  file.] 

Taylob,  J.  This  action  was  originally  brought  in  a  jus- 
tice's court  in  Eock  county,  under  the  forcible  entry  and 
detainer  act.    The  case  was  tried  by  the  justice  and  a  juiy, 
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and  a  verdict  of  guilty  rendered  against  the  defendant. 
From  the  judgment  entered  by  the  justice  the  defendant 
appealed  to  the  circuit  court  of  Rock  county.  The  justice 
made  his  return  to  that  court,  and  afterwards,  on  motion  of 
the  respondent,  the  circuit  court  dismissed  the  appeal  for 
want  of  jurisdiction. 

The  appeal  was  dismissed  because  it  was  held  by  the  cir- 
cuit court  that  the  act  creating  the  municipal  court  of  Rock 
county  gave  that  court  exclusive  jurisdiction  of  all  appeals 
from  the  judgments  of  justices'  courts  in  that  county.  The 
learned  counsel  for  the  appellant  insists  (1)  that  the  act 
creating  said  municipal  court  does  not  give  it  exclusive  ju- 
risdiction of  such  appeals;  and  (2)  if  it  does  by  its  terms  give 
such  exclusive  jurisdiction,  then  it  is  unconstitutional  and 
void. 

Wq  think  the  act  creating  the  said  municipal  court  clearly 
and  in  express  terms  gives  exclusive  jurisdiction  to  suck 
court  of  all  appeals  from  justices'  courts  in  said  county. 
The  language  of  the  statute  is  as  follows :  "  Said  court  may 
exercise  powers  and  jurisdiction  equal  and  concurrent  with 
the  circuit  court  of  Rock  county  in  all  cases  of  crimes  and 
misdemeanors  arising  in  said  county,  except  murder.  Such 
jurisdiction  includes  the  right  to  try  and  determine  all  ap- 
peals in  civil  and  criminal  cases  from  justices  of  the  peace 
or  police  justices  of  said  count3^  .  .  .  Said  court  shall 
have  jurisdiction  to  try  and  determine  all  appeals  in  civil 
and  criminal  cases  from  justices  of  the  peace  and  police 
justices  in  said  county,  and  in  all  cases  removed  from  said 
justices'  or  police  courts  on  account  of  the  title  to  lands 
coming  in  question,  and  all  such  cases  shall  be  certified  and 
returned  to  said  municipal  court,  instead  of  the  circuit  court 
of  said  county,  within  ten  days  after  the  perfection  of  the 
appeal  in  appealed  cases,  or  the  joining  of  issue  in  other 
cases."'  [Sec.  1,  ch.  197,  Laws  of  1881.]  There  does  not 
seem  to  be  any  reasonable  doubt,  from  the  language  above 
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quoted,  that  it  was  intended  by  the  legislature  to  give  the 
municipal  court  exclusive  jurisdiction  of  all  appeals  from 
the  judgments  of  justices  in  said  county  in  both  civil  and 
criminal  actions. 

The  proceeding  under  the  forcible  entry  and  unlawful 
detainer  chapter  of  the  Revised  Statutes  is  declared  to  be 
an  action  in  a  justice's  court.  See  sec.  3362,  R.  S.  Sec. 
2597  says:  "Actions  are  of  two  kinds,  civil  and  criminal; " 
and  a  criminal  action  is  one  prosecuted  by  the  state  as  a 
party  against  a  person  charged  with  a  public  offense,  for  the 
punishment  thereof;  and  every  other  action  is  a  civil  action. 
This  action  is  not  prosecuted  by  the  state,  and,  within  the 
definition  of  actions,  is  a  civil  action.  Sec.  3368,  which  pro- 
vides for  an  appeal,  treats  it  as  an  appeal  from  a  judgment 
in  a  civil  action.  The  case  comes  clearly  within  the  language 
of  the  act  conferring  exclusive  jurisdiction  upon  the  munic- 
ipal court. 

The  other  objection,  that  the  act  is  void  so  far  as  it  con- 
fers exclusive  jurisdiction  of  such  appeals  upon  the  munici- 
pal court,  has  been  so  often-  discussed  and^ecided  by  this 
court  adversely  to  the  claim  now  made  by  the  learned  coun- 
sel for  the  appellant  that  we  deem  it  unnecessary,  if  not 
improper,  to  go  over  the  discussion  again  in  this  case.  A 
citation  of  the  decisions  is  all  that  seems  called  for  in  this 
case.  Harrison  v.  Doyle^  11  Wis.  83;  McNah  v.  Noonan^ 
20  Wis.  434,  443;  Geiae  v.  Greene,  49  Wis.  334,  339;  Jiat/- 
nor  V.  State,  62  Wis.  289,  293;  Boohhout  v.  State,  QQ  Wis. 
415.  These  cases  have  settled  the  question  in  this  state 
that  the  legislature  may  limit  or  take  away  the  appellate 
jurisdiction  of  the  circuit  courts  of  this  state,  in  certain  des- 
ignated cases,  and  vest  such  jurisdiction  in  oiher  courts. 
This  was  done  by  the  first  act  of  the  legislature  giving  civil 
jurisdiction  to  county  courts  in  1849.*    That  law  provided 

1 R.  S.  1849,  cb.  86,  sees.  23,  24.—  Rep. 
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that  "no  appeal  to  the  circuit  court  shall  be  made  oral- 
lowed  of  any  cause  tried  or  determined  by  the  county  court, 
except  in  probate  cases;  but  in  all  cases  of  judgment  ren- 
dered in  such  courts  either  party  thinking  himself  aggrieved 
or  injured  by  such  judgment  may  remove  the  same  by  ap- 
peal or  writ  of  error  to  the  supreme  court,"  etc.  This  power 
of  the  legislature  to  take  away  the  appellate  jurisdiction  of 
the  circuit  court  in  such  cases  was  upheld  by  this  court  in 
the  case  of  Harrison  v.  Doijle^  in  1860.  That  case  has  been 
followed  from  that  time  down  to  the  decision  in  Bookhout 
u  Slate^  in  1886.  If  there  be  any  question  to  which  the 
rule  of  Btare  decisis  ought  to  be  applied  by  this  court,  we 
think  it  should  be  applied  to  this  question. 
By  the  Court, —  The  order  of  the  circuit  court  ig  affirmed. 


The  State,  Appellant,  vs.  Carpenter,  Respondent. 

January  U  — February  1, 1887, 

Navigable  river:  Obstruction:  Injunction, 

Eock  river  in  this  state  is  a  public,  navigable  river,  which  it  is  unlaw- 
ful to  obstruct  But  it  appearing  that  the  navigation  of  the  river 
at  Janesville  has  long  been  abandoned,  and  that  the  stream  there 
is  already  so  filled  with  obstructions  by  dams  and  bridges  that  it  is 
not  navigable  in  fact,  the  erection  of  a  building  in  the  river  at  that 
place,  which  would  not  materially  obstmct  or  abridge  the  use  of 
the  river  for  navigation  if  such  use  were  needed,  wiU  not  be  re- 
strained at  the  suit  of  the  attorney  general. 

APPEAL  from  the  Circuit  Court  for  Waukesha  County. 

The  case  is  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  signed  by  A,  A,  Jack- 
son,  of  counsel;  one  signed  by  William  Rugei^  and  FetherSy 
J^ris  (&  S7nithy  of  counsel;  and  one  signed  by  the  Attorney 
General,  and  by  William  Buger,  Fethers,  Jeffris  db  Smithy 
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and  A.  A,  Jackson^  of  counsel;  and  the  cause  was  argned 
orally  by  Mr.  Jackson  and  Mr.  Fethers.  They  contended, 
inter  alia^  that  the  river  being  a  navigable  river  and  a  pub- 
lic highway,  the  respondent  has  no  right  to  place  an  obstruc- 
tion therein  without  the  consent  of  the  legislature.  R.  S. 
sees.  1596,  1598;  Jones  v.  Fettibone^  2  Wis.  308,  318;  Wis. 
R.  Imp.  Co.  V.  ZyonSy  30  id.  61,  65-67.  Any  obstruction 
placed  in  such  a  river  would  be  a  public  nuisance;  and  the 
creation  of  such  a  nuisance  may  be  prevented  by  injunction. 

Walker  v.  Shepardson,  2  Wis.  384,  395-6;  S.  0.  4  id.  486, 
611;  Barnes  v.  Racine^  id.  454,  465-6;  Yates  v.  Juddj  18  id. 
118,  127-8;  Enos  v.  Hamilton,  24  id.  658;  Neffv.  Paddock^ 
26  id.  546,  552;  Potter  v.  Menasha,  30  id.  492;  St&oens  Point 
Boom  Co.  V.  Reilly,  46  id.  237,  243 ;  Wood  on  Nuisances, 
sec.  484;  Williams  v.  Smith,  22  Wis.  594,  601 ;  Wis.  R.  Imp. 
Co.v.  Lyons,  30  id.  61,  67;  4^^'y  C'^^^^-  v.  Fau  Claire,  37  id. 
400;  Pettihone  v.  Hamilton,  40  id.  402,  416.  The  placing  of 
an  obstruction  in  a  navigable  stream  so  as  to  impede  the 
navigation  thereof  is  a  public  wrong,  and  the  attorney  gen- 
eral may  maintain  an  action  in  the  name  of  the  state  to 
restrain  such  public  wrong.  State  v.  St.  Croix  Boom  Corp. 
60  Wis.  565,  570;  AtVy  Gen.  v.  Railroad  Cos.  35  id.  425, 
629;  Att'y  Gen.  v.  Fan  Claire,  37  id.  400. 

Rock  river  being  navigable  as  a  matter  of  law,  it  is  unim- 
portant in  this  case  whether  it  is  navigable  in  fact  or  not. 
But  it  is  navigable  in  fact.  Whisler  v.  Wilkinson,  22  Wis. 
676;  Sellers  v.  Union  Lumbering  Co.  39  id.  525;  Olson  v. 
Merrill,  42  id.  203;  Colin  v.  Wausau  Boom  Co.  47  id.  324; 

Weatherhy  v.  MeikUjohn,  56  id.  76.  It  is  not  necessary  that 
a  river  should  be  navigable  at  all  times,  or  even  the  greater 
part  of  the  year,  to  sustain  its  character  as  navigable. 
L.  R.  M.  cfe  T.  R.  Co.  V.  Brooks,  39  Ark.  403;  S.  C.  43  Am. 
Rep.  277-279;  Olson  v.  Merrill,  42  Wis.  203;  Morgan  v. 
King,  35  N.  Y.  454-459 ;  Shaw  v.  Oswego  Iron  Co.  10  Oregon, 
871;  S.  C  45  Am.  Rep.  146-154;  31  Mich.  336-343;  72  Ala. 
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456-459.  Nor  is  it  essential  that  it  shall  be  navigable  con- 
tinuously throughout  its  whole  length.  Brown  v.  Chad- 
hourriy  31  Me.  9,  25.  It  is  claimed  that  the  navigation  in 
Keck  river  is  interrupted  by  dams  and  bridges.  But  if  the 
river  was  in  its  natural  state  a  navigable  stream,  the  placing 
of  unlawful  obstructions  in  it  would  not  deprive  it  of  its 
navigable  character.  Nor  will  the  fact  that  a  navigable 
stream  has  not  been  used  by  the  public  deprive  it  of  its 
navigable  or  public  character. 

It  is  insisted  by  the  respondent  that  if  Eock  river  was 
ever  navigable  in  fact  the  state  has  destroyed  its  navigable 
character  by  authorizing  the  construction  of  dams  and 
bridges  across  it,  and  that  the  state  is  now  estopped  from 
claiming  that  the  river  is  a  navigable  stream.  An  examina- 
tion of  the  various  acts  of  the  legislature  authorizing  the  con- 
struction of  such  dams  and  bridges  will  show  that  this  claim 
is  wholly  without  foundation  and  that  in  nearly  every  act 
the  navigable  character  of  the  river  is  recognized  and  pro- 
tected. As  to  dams,  see  Laws  of  1839,  No.  45,  p.  83;  Laws 
of  1839,  No.  49,  p.  98;  Laws  of  1841,  No.  69,  p.  143;  Laws 
of  1842,  p.  9;  Laws  of  1843,  pp.  25,  34;  Laws  of  1844,  p. 
36;  Laws  of  1845,  p.  99;  Laws  of  1847,  p.  16;  Laws  of 
1848,  p.  13;  Laws  of  1849,  ch.  78;  Laws  of  1850,  ch.  94. 
As  to  bridges,  see  Laws  of  1842,  pp.  53,  55,  80;  Laws  of 
1845,  pp.  105,  106;  P.  &  L.  Laws  of  1855,  ch.  71;  P.  &  L. 
laws  of  1856,  ch.  263;  Laws  of  1881,  ch.  70;  Laws  of  1883, 
ch.  67.  The  legislature  has  also  recognized  and  attempted 
to  protect  the  navigable  character  of  Eock  river,  in  the 
charter  of  the  city  of  Janesville.  P.  &  L.  Laws  of  1857, 
ch.  372,  sees.  1,  2;  P.  &  L.  Laws  of  1858,  ch.  108,  subch. 
4^  sec.  4,  subd.  36,  and  sec.  16;  P.  &  L.  Laws  of  1866,  ch. 
474,  subch.  4,  sec.  4,  subd.  36,  and  sec.  16;  Laws  of  1882, 
ch.  221.  By  the  Ordinance  of  1787,  the  constitution,  and 
the  statutes  it  was  settled  as  the  law  of  the  land  that  Eock 
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river  was  a  navigable  stream  and  could  not  be  obstructed. 
Every  act  of  the  legislature  authorizing  a  bridge  or  dam 
across  the  river  must  be  construed  accordingly,  and  so  far 
as  it  attempted  to  authorize  an  erection  which  would  de- 
stroy or  seriously  obstruct  the  navigation  of  the  river  it 
would  be  void.  The  navigable  character  of  the  river  hav- 
ing been  fixed  by  the  Ordinance,  the  legislature  cannot  by 
anything  that  it  may  do  or  fail  to  do,  destroy  such  char- 
acter. C(m  V.  State^  3  Blackf .  193-6 ;  Hogg  v.  Zanesville  (7, 
<£  M.  Co,  5  Ohio,  410;  Spooner  v,  McConnelly  1  McLean, 
337;  Wia.  R.  Imp,  Co.  v.  Lyons,  30  Wis.  61-66;  AU^y 
Om.  V.  Eau  Claire,  37  id.  400-446;  Sweeney  v.  C,  M.  dk 
St.  P.  R.  Co.  60  id.  60-67.  The  mill-dams  and  Bridge 
across  Rock  river  are  for  a  public  use,  and  such  public  use 
is  in  entire  harmony  with  the  public  use  of  the  river  as  a 
highway.  The  construction  of  a  dam  or  bridge  across  the 
river  under  an  act  of  the  legislature,  in  an  unlawful  man- 
ner or  in  a  manner  not  authorized  by  the  act,  cannot  be 
construed  into  an  abandonment  by  the  state  of  the  naviga- 
ble character  of  the  river.  Such  a  dam  or  bridge  would 
be  a  nuisance,  and  could  be  removed  in  a  proper  proceed- 
ing. If  the  state  has  so  far  acquiesced  in  the  continuance 
of  an  unlawful  dam  or  bridge  as  to  estop  it  from  proceed- 
ings to  remove  the  same,  such  estoppel  will  not  protect  the 
respondent  in  his  effort  to  place  in  the  river  another  and 
different  unlawful  obstruction.  But  the  state  is  not  es- 
topped  from  removing  any  nuisance  whenever  discovered, 
no  matter  how  long  it  has  continued.  Rochester  v.  Erich- 
swiy  46  Barb.  92;  Milla  v,  HM,  9  Wend.  315;  Wright  v. 
Moore,  38  Ala.  693;  Com7n.v.  Upton,  6  Gray,  473;  Stough- 
ton  V.  Baker,  4  Mass.  522;  People  v.  Cunningham,  1  Denio, 
524,  536;  Renwick  v.  Morris,  3  Hill,  621,  623. 

The  amount  of  navigation  and  the  extent  of  the  obstruc- 
tion are  not  to  be  considered.    If  the  building  will  be  an 
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obstruction  to  any  extent  it  will  be  an  unlawful  obstruction. 
Wis.  R.  Imp.  Co,  V.  Lyom^  30  Wis.  61-67;  AU'y  Gen.  v. 
Eau  Claire,  37  id.  400,  447. 

The  respondent  claims  to  be  the  owner  of  40  by  100  feet 
of  land  in  the  bed  of  the  river.  He  does  not  claim  to  own 
any  land  on  the  bank  of  the  river.  He  is  not  therefore  a 
riparian  owner,  and  possesses  none  of  the  rights  called 
riparian  rights.  Gould  on  Waters,  sec.  148;  Mariner  v. 
SohuUe,  13  Wis.  692;  Chapman  v.  O.  <&  M:  R.  R.  Co.  33  id. 
629;  Delaplaine  v.  C.  c&  iT.  W.  R.  Co.  42  id.  214;  Diedrich 
V.N.  W.  U.  R.  Co.  id.  248,  264. 

Edward  M.  Hyzer,  for  the  respondent. 

Obton,  J.  This  is  a  bill  or  information  of  the  attorney 
general  against  the  defendant  praying  for  an  injunction  to 
restrain  him  from  driving  piles  within  the  channel  and  low- 
water  mark  of  Rock  river,  within  the  city  of  Janesville,  as 
a  foundation  for  the  construction  thereon  of  a  large  build- 
ing 40  by  100  feet,  which  he  threatens,  and  which,  when  so 
constructed,  and  the  interruption  of  said  river  for  the  purpose 
of  navigation  caused  thereby,  ^^wiU  caxise  great  public  incon- 
venieticej  mischief,  and  damage,^^  and  "  interrupt  and  prevent 
the  free  use  and  enjoyment  of  the  waters  of  said  river  for 
the  purpose  of  navigation,  and  wiU  cause  great,  i7'repardhl^ 
and  permanent  injuiy  in  that  regard^^  It  is  alleged  that 
"said  river  i%  navigable  in  fact  for  steamboats,  barges,  tim- 
ber, lumber,  rafts,  and  other  water-craft,  and  for  the  pur- 
pose of  floating  productions  and  manufactured  articles  to 
market,  and  for  the  people  of  the  county  to  travel  upon  for 
profit  or  pleasure,  and  is  so  navigable  in  said  county  and 
city  at  the  particular  place  "  where  the  defendant  threatens 
to  erect  said  building  therein,  and  that  the  defendant  has  no 
lawful  authority  to  erect  said  building  in  such  place.  A 
preliminary  injunction  was  granted  by  a  court  commissioner 
on  said  complaint  and  affidavits  in  support  thereof,  which, 


Digitized  by  VjOOQIC 


170         SUPREME  COURT  OF  WISCONSIN, 

The  State  vs.  Carpenter. 

on  answer  and  affidavits  in  support  thereof,  was  dissolved 
by  the  circuit  court,  and  from  the  order  dissolving  the  same 
this  appeal  is  taken. 

It  appears  that  the  building  so  threatened  to  be  con- 
structed will  occupy  that  portion  of  a  lot  in  the  city  of 
Janesville,  within  said  river,  belonging  to  said  defendant  by 
conveyance  of  the  owner  of  the  lot,  and  situated  between 
two  bridges  over  said  river,  built  upon  piles,  and  withoat 
draw  or  swing  and  within  forty  rods  of  each  other,  and  in 
the  vicinity  of  a  building  in  the  center  of  said  river;  that 
dams  and  bridges  span  said  river  within  said  city  in  many 
places,  which  prevent  the  use  of  said  river  for  navigation, 
and  many  buildings  have  been  built  out  into  said  river  from 
adjacent  lots,  by  the  owners  thereof,  and  that  such  obstruc- 
tions have  existed  for  a  great  many  years ;  and  that  practi- 
cally and  in  fact  feaid  river  has  not  been  and  could  not  be  used 
for  navigation,  and  that  there  has  been  no  necessity  or  need 
for  such  an  use  of  said  river  during  a  very  long  time  past; 
and  that  the  construction  of  said  building  would  not  ma- 
terially obstruct  or  abridge  such  use  if  required,  because  a 
sufficient  channel  and  space  of  said  river  would  thereafter  re- 
main for  such  purpose.  It  does  not  appear  that  the  public 
or  any  one  needs  or  requires,  or  that  any  exigency  demands, 
the  use  of  said  river  within  said  city  for  the  legitimate  pur- 
poses of  navigation  at  this  time. 

These  facts,  which  sufficiently  appear  in  the  record,  would 
seem  to  negative  the  allegations  of  the  complaint  that  said 
building  would  "  cause  great  public  inconvenience,  mischief 
and  damage,"  and  "  great,  irreparable,  and  permanent  in- 
jury," by  the  interruption  of  the  navigation  of  said  river. 
Outside  the  record,  we  may  take  judicial  knowledge  that 
said  river,  for  a  great  many  years,  within  cities  and  villages 
and  in  other  places,  has  been  obstructed  by  mill-dams, 
bridges,  and  buildings,  in  a  similar  manner,  through  this 
state  and  the  state  of  Illinois,  and  that  said  river  has  not 
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been  practically  and  in  fact  navigable  or  used,  needed,  or 
required  for  navigation  in  the  way  of  transportation  or 
travel  This  being  the  condition  of  Rock  river  within  the 
city  of  Janesville  and  elsewhere,  was  it  an  abuse  of  discre- 
tion for  the  circuit  court  to  dissolve  the  injunction?  Per- 
haps the  question  should  be  broader  than  this,  in  order  to 
settle,  for  the  time  and  under  the  present  conditions,  the 
question  whether  an  injunction  at  the  suit  of  the  attorney 
general  ought  to  have  been  granted  or  continued  in  such  a 
case. 

The  legal  proposition  made  and  urged  with  great  learn- 
ing and  ability  by  the  learned  counsel  of  the  appellant,  in 
respect  to  the  navigability  of  Rock  river,  as  far  as  the  Ordi- 
nance of  1787,  the  constitution,  and  many  laws  of  the  state 
can  make  it  so,  is  incontrovertible,  and  this  court  is  bound 
to  take  judicial  knowledge  that  it  is  a  navigable  stream  and 
public  river  of  this  state;  and  that  it  is  unlawful  to  obstruct 
it  there  can  be  no  question.  The  public  and  all  persons 
have  the  right  to  its  free  and  unobstructed  use  for  the  pur- 
poses of  navigation  at  all  times  and  under  all  circumstances. 
There  was  a  time,  in  the  early  settlement  of  the  country 
bordering  on  this  river,  when  it  was  practically  and  in  fact 
navigable,  and  actually  used  to  a  limited  extent  for  the 
floating  of  logs,  and  perhaps  for  small  boats  and  barges. 
But  since  that  region  has  been  denuded  of  its  forests,  and 
other  and  better  means  for  transportation  have  come  into 
use,  such  practical  use  of  the  river  has  been  entirely  aban- 
doned, and  its  waters  have  been  exclusively  used  by  riparian 
proprietors  and  for  hydraulic  purposes,  and  it  has  been 
spanned  by  highway  and  railway  bridges  and  mill-dams  in 
near  proximity  with  each  other  throughout  its  entire  course. 
We  shall  see  that  these  considerations  and  conditions  can- 
not be  ignored  in  a  case  like  the  present  one,  where  a  court 
of  equity  is  asked  by  the  attorney  general,  on  behalf  of  the 
public,  for  an  injunction  to  restrain  a  single  encroachment 
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upon  the  waters  of  this  river,  which  at  most  will  not  much 
increase  the  obstructions  which  have  for  a  long  time  existed 
to  its  technical  and  legal  navigability. 

In  this  state,  at  least,  there  is  no  such  thing  as  purpres- 
ture^  even  in  connection  with  its  navigable  waters,  where 
the  owner's  title  to  the  adjacent  banks  extends  to  the  center 
of  the  stream  and  he  is  in  most  respects  a  riparian  proprie- 
tor. Such  an  owner  may  use  his  marginal  land  in  his  own 
way,  so  that  he  does  not  obstruct,  impede,  or  abridge  the 
navigability  of  the  river.  His  right  is  only  subordinate  to 
such  public  us^.  This  has  been  so  often  decided  by  this 
court  that  the  cases  need  not  be  cited.  Such  is  not  the 
common  law,  or  the  law  of  many  of  the  states.  Purpres- 
ture  is  based  upon  the  title  of  the  sovereign  or  of  the  state 
to  the  land  or  soil  between  high  and  low  water  mark  of 
navigable  waters,  and  was  good  cause  for  an  injunction 
even  when  the  encroachment  was  not  a  nuisance  per  se  or 
by  reason  of  obstructing  navigation.  2  Story's  Eq.  Jur.  • 
sec.  922;  Blundell  v,  CatteraU^  5  Barn.  &  Aid.  268;  Attorn^ 
General  v.  Johnson^  2  Wils.  Ch.  101;  People  v.  St  Louis^  5 
Oilman,  367;  Ilouck,  Rivers,  sees.  300-310;  Ang.  Water- 
courses, sec.  546.-  If  the  act  was  a  purpresture,  it  was  liable 
to  be  abated  or  restrained  in  equity  as  an  invasion  of  the 
property  of  the  crown  or  of  the  state.  1  High,  Inj.  sec.  760. 
In  this  case,  then,  an  injunction  could  not  have  been  granted 
on  that  ground,  for  the  defendant  had  the  right  to  use  the 
shore  as  a  riparian  proprietor,  if  he  did  not  thereby  ob- 
struct, impede,  or  abridge  the  navigability  of  the  river.  It 
was  only  on  the  ground  that  it  threatened  to  be  a  public 
nuisance  for  that  reason  that  it  could  be  enjoined. 

It  seems  that  there  have  always  been  great  doubts  as  to 
the  interference  by  a  court  of  equity  to  grant  an  injunction 
against  a  threatened  public  nuisance.  Ang.  Watercourses, 
sec.  566;  Attorney  General  v.  Railroad  <&  Transp,  Co.  3 
N.  J.  Eq.  136.    It  is  in  cases  of  public  nuisances  requir- 
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ing  immediats  suppression  that  the  chancery  courts  of  the 
United  Stotes  have  jurisdiction.  Oeorgetovm  v.  Canal  Co. 
12  Pet.  91 ;  Rowe  v.  Orwnite  Bridge  Corp.  21  Pick.  344. 
In  other  cases  courts  of  law  should  be  appealed  to,  when 
the  facts  can  be  passed  upon  by  a  jury.  The  jurisdiction  of 
a  court  of  equity  to  restrain  public  nuisances  at  the  suit  of 
the  attorney  general  is  one  of  great  delicacy,  and  should 
not  be  exercised  except  to  arrest  irreparable  injury.  Ang. 
Highw.  sec.  280.  When  the  public  owns  not  only  the  ease- 
ment but  the  soil  of  rivers,  and  the  nuisance  is  also  a  pur- 
presture,  this  equitable  relief  will  meet  with  greater  favor. 
Id.  sec.  282.  But  even  tjien  the  threatened  nuisance  should 
be  such  as  may  injuriously  affect  or  endanger  the  public  in- 
terest. Attorney  General  v.  Cohoes  Co.  6  Paige,  133.  "  To 
warrant  an  injunction  against  a  public  nuisance,  it  must 
clearly  appear  that  it  is  such  in /act;  and  if  it  be  doubtful 
the  relief  will  not  be  granted,  and  the  question  as  to  the 
existence  of  the  nuisance  should  be  determined  by  a  jury 
before  it  is  granted."  Attorney  General  v.  Cleaver,  18  Ves. 
217.  A  nuisance  has  been  defined  by  this  court  to  be  "  some- 
thing which  works  hurt,  inconvenience,  or  dafnage.^^  Doug- 
la89  V.  StcUe,  4  Wis.  387.  "  Any  act  or  obstruction  which 
unnecessarily  incommodes  or  impedes  the  lawful  use  of  a 
highway  by  the  public  is  a  nuisance."  Ang.  Highw.  sec. 
223.  "  Where  the  injury  complained  of  is  not  per  se  a  nui- 
sance, but  may  or  not  become  so  according  to  circumstances, 
and  when  it  is  uncertain,  indefinite,  or  contingent,  or  pro- 
ductive of  only  possible  injury,  equity  will  not  interfere."  1 
High,  Inj.  sec.  742,  and  cases  cited  in  note  4. 

The  nuisance  does  not  consist  in  obstructing  the  river,  but 
in  obstructing  the  use  of  the  river  as  a  navigable  stream  by 
the  public.  The  defendant  may  have  no  right  whatever  to 
erect  a  building  in  it  that  may  obstruct  the  navigation  of 
Rock  river,  and  by  doing  so  he  may  be  technically  guilty  of 
a  public  wrong.    But  that  is  not  the  question.    Where  is 
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the  immediate  hurt,  injury,  inconvenience,  or  peril  of  the 
public,  in  this  threatened  construction,  that  a  court  of 
equity  should  be  called  upon  to  exercise  this  extraordinary 
and  questionable  jurisdiction  to  enjoin  it?  If  completed  as 
threatened,  the  public  may  not  for  many  years,  and  prob- 
ably never,  suffer  any  injury  or  inconvenience  from  it.  The 
river  has  not  been  navigable  in  fact,  or  navigated  or  used  or 
needed  for  such  purpose,  for  many  years,  and  probably 
never  will  be  again.  The  wrong  and  injury  to  the  public, 
if  any,  are  merely  technical  and  nominal.  Courts  of  chan- 
cery should  not  be  called  upon  to  exercise  this  high  juris- 
diction in  a  case  where  it  is  needless  and  useless,  and  a  mere 
idle  ceremony.  Cui  honof  In  order  to  have  the  character 
of  navigability,  this  river  should  be  navigable  in  fact,  or 
navigable  to  some  purpose  useful  to  trade  or  agriculture, 
and  must  be  generally  and  commonly  useful  for  such  pur- 
pose, if  courts  are  called  upon  to  interfere  to  protect  its 
navigability.  Ang.  Watercourses,  sec.  544,  and  cases  cited 
in  note  2. 

In  Attorney  General  v.  Hailroad  cfe  Transp,  Co.^  Bxipra^  an 
injunction  was  denied,  although  the  information  charged 
"  that  great  mischief  and  irreparable  injury  would  ensue  to 
the  public  by  the  erection  of  the  bridge."  Veny  similar  al- 
legations are  made  in  this  information,  Avhich,  however, 
were  negatived  by  the  facts. 

In  1  High,  Inj.  sec.  770,  it  is  said  in  the  text:  "The  only 
ground  upon  which  the  obstruction  of  a  navigable  creek  can 
be  enjoined  is  the  hindrance  to  navigation;  and  where  the 
stream  is  not  in  fact  navigated^  and  has  not  been  for  many 
years,  the  injunction  will  be  denied." 

The  case  cited  to  this  text  is  Gilbert  v.  Morris  Canal  <& 
Banking  Co.  8  N.  J.  Eq.  495.  This  case  is  very  much  in 
point.  Mill  creek  is  a  tide  river,  and  empties  into  the  bay 
of  New  York,  and  in  its  natural  state  was  navigable  for 
lighters  and  vessels  of  fifty  tons  burthen  quite  a  distance 
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np  into  'New  Jersey,  and  had  public  wharves  or  landings 
thereon.  But  for  many  years  it  had  not  been  used  for  navi- 
gation, and  bridges  without  draws  had  been  built  across  it, 
and  railroad  embankments  had  filled  it  up  in  some  places. 
The  defendant  threatened  to  make  a  canal  across  it,  and  the 
plaintiffs  prayed  for  an  injunction,  on  the  ground  that  said 
canal  would  be  a  public  nuisance  by  obstructing  a  naviga- 
ble stream  where  the  tide  ebbed  and  flowed.  The  language 
of  the  opinion  of  the  chancellor  is  so  appropriate  that  I  may 
be  allowed  to  make  a  copious  quotation  of  it:  "The  creek 
is  large  enough  in  width  and  depth  of  water,  for  useful  pur- 
poses of  navigation,  if  any  such  navigation  were  wanted^  or 
would,  Avith  the  present  means  of  communication  Avith  New 
York,  be  ever  used.  ...  I  cannot  say  that  the  shutting 
op  of  the  creek  Avould  be  a  public  nuisance,  as  obstructing 
pvhlic  navigation;  and  this  is  the  only  ground  on  which 
this  court  could  interpose.  An  individual  may  come  into 
this  court,  if  he  is  about  to  be  injured  by  the  creation  of  a 
public  nuisance,  for  an  injunction;  but  in  this  case  it  is  evi- 
dent that  the  jmUic  do  not  and  would  not  use  this  creek  for 
the  purposes  of  navigation.  There  is  a  bridge  over  this 
creek  without  a  draw,  and  has  been  for  eleven  years,  and 
the  public  have  taken  no  step  to  open  it  for  navigation." 
This  is  the  only  case  of  similar  facts  I  have  been  able  to 
find,  and  probably  is  the  only  one  that  has  come  before  the 
courts. 

It  is  not  probable  that  any  one,  much  less  the  attorney 
general,  would  concern  himself  about  a  stream  which  has 
been  so  long  abandoned  for  all  purposes  of  navigation,  and 
completely  obstructed  in  so  many  places,  and  not  needed 
or  used  for  such  purposes,  and  neither  the  public  nor  indi- 
viduals have  suffered  any  injury  or  inconvenience  thereby. 
When  any  one  in  good  faith  shall  have  the  means  of  using 
this  river  for  the  legitimate  purposes  of  navigation,  and 
shall  desire  to  use  the  same  for  such  purposes,  it  will  be 
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time  enough  for  him  or  the  attorney  general  to  complain ; 
and  the  courts  of  law  will  aflford,  in  such  an  exigency,  an 
ample  remedy.  In  the  above  case  the  stream  was  a  tide 
river,  and  there  was  no  more  question  of  its  being  a  naviga- 
ble stream  in  the  eye  of  the  law  than  in  the  case  of  Eock 
river,  and  it  had  not  been  closed  up  by  obstructions,  and 
not  used  or  needed  for  purposes  of  navigation,  more  than 
half  the  length  of  time.  This,  therefore,  is  much  the 
stronger  case  for  a  denial  of  equitable  relief. 

We  do  not  think  that  the  circuit  court  abused  its  discre- 
tion in  dissolving  the  injunction,  and  are  inclined  to  hold 
that  the  information  and  the  facts  do  not  make  a  proper 
case  for  an  injunction  at  the  suit  of  the  attorney  general. 

By  the  Court. —  The  order  of  the  circuit  court  is  affirmed. 


Wold,  Respondent,  vs.  Ordway,  Appellant. 

Janwary  I4  —  February  1,  1887. 

(1)  Justices^  courts:  Appeal:  New  judgment:  Interest    (2)  Costs:  Be- 
versal  of  judgment, 

1.  Where  a  justice's  judgment  for  less  than  $15  is  affirmed,  a  read  judi- 

cation by  the  appellate  court  that  the  respondent  recover  the 
amount  of  such  judgment  together  with  intei'est  thereon  from  the 
time  of  its  rendition,  will  not  be  deemed  a  new  judgment  or  any- 
thing more  than  a  simple  affirmance. 

2.  A  judgment  affirming  a  justice's  judgment  was  set  aside,  and  after 

a  rehearing  a  new  judgment  of  affirmance  was  rendered  which  in- 
cluded costs  to  the  amount  of  $9.69  in  addition  to  the  costs  recov- 
ered in  the  previous  judgment  of  affirmance.  It  did  not  appear 
what  such  excess  was  for,  but  no  specific  objection  thereto  was 
made  in  the  circuit  court.  Held,  that  the  judgment  would  not 
be  disturbed  on  account  of  such  excess. 

APPEAL  from  the  Circuit  Court  for  Dodge  County, 

The  case  is  thus  stated  by  Mr.  Justice  Cassodat: 

This  action  was  to  recx)ver  eight  dollars,  the  alleged 
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agreed  purchase  price  of  a  pair  of  boots  alleged  to  have 
been  made  by  the  plaintiflf  for  the  defendant  upon  his  order, 
but  which  he  refused  to  take  or  pay  for.    In  addition  to 
denials,  the  answer  alleged  a  failure  of  performance  of  the 
contract  on  the  part  of  the  plaintiflf,  in  that  the  boots  did 
not  fit  the  defendant.     On  the  trial  in  the  justice's  court, 
the  plaintiflf  recovered  judgment  for  $8  damages  and  $6.87 
costs,  making  $14.87.     The  defendant  appealed  to  the  cir- 
cuit court  for  Sauk  county.    The  venue  was  then  changed 
to  the  circuit  court  for  Dodge  county,  wherein  it  was  duly 
brought  to  a  hearing  by  the  plaintiflf's  counsel  (no  one  ap- 
pearing for  the  defendant),  November  28,  1884,  and  on  mo- 
tion of  the  plaintiflf  it  was  ordered  and  adjudged,  in  eflfect, 
that  the  said  judgment  be  in  all  things  affirmed ;  that  the 
pljuntiflf  recover  of  the    defendant  the  amount  of  said 
judgment,  to  wit,  $14.87,  with  interest  thereon  from  the 
rendition  thereof,  amounting  in  all  to  $17.88,  together  with 
his  costs,  adjudged  at  $20.90,  which  amounted  in  the  whole 
to  $38.78;  and  that  he  have  execution  therefor.    An  execu- 
tion was  thereupon  issued  and  delivered  to  the  sheriflf,  Jan- 
uary 3, 1886,  and  January  14,  1885,  the  sheriflf  served  the 
execution  on  the  defendant.    Thereupon,  and  on  the  same 
day,  an  order  was  made  by  the  trial  court,  staying  all  pro- 
ceedings in  the  action,  and  served  upon  the  sheriflf.     On  the 
same  day  an  order  was  made  by  the  court  for  the  plaintiflf 
to  show  cause  why  the  judgment  and  execution  should  not 
be  vacated  and  set  aside,  "  for  the  reason  that  said  judg- 
ment was  contrary  to  stipulation  of  parties  in  open  court." 
That  motion  was  heard,  and  then  determined  by  the  court, 
February  10,  1885,  whereupon  it  was  ordered   that  said 
judgment  be  vacated  and  set  aside;  that  the  sum  of  $10  be 
allowed  to  the  prevailing  party  upon  the  final  determina- 
tion of  said  cause  as  taxable  costs  upon  said  judgment  and 
motion,  and,  in  case  said  plaintiflf  shall  prevail,  $3.75  addi- 
tional costs  made  upon  said  execution ;  that  the  cause  be 
Vol.68— 12 
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placed  upon  the  calendar  for  trial  at  the  same  terpi.  The 
cause  was  then  reheard,  and  the  circuit  court  thereupon, 
and  on  July  7,  1885,  ordered  and  adjudged,  in  effect,  that 
the  judgment  rendered  by  the  justice  of  the  peace  be,  and 
the  same  was  thereby,  in  all  things  affirmed ;  that  the  plaint- 
iff recover  of  the  defendant  the  amount  of  that  judgment, 
to  wit,  $14.87,  with  the  interest  thereon  from  its  rendition^ 
amounting  to  $3.50,  making  $18.37;  that  he  also  recover 
the  amount  of  his  costs,  adjudged  at  $43.34,  which  amounted 
IE  the  whole  to  $61.71;  and  that  he  have  an  execution 
thereon.    From  that  judgment  the  defendant  appeals. 

H,  Z.  Eaton^  for  the  appellant. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  E.  0.  Lewis. 

Cassoday,  J.  The  judgment  in  the  justice's  court,  exclu- 
sive of  costs,  was  less  than  $15.  This  being  so,  and  there 
being  no  affidavit  of  any  larger  claim,  the  appeal  was  nec- 
essarily heard  on  the  original  papers  and  the  return  of  the 
justice.  Sec.  3767,  R.  S.  It  was  so  heard.  Upon  such 
hearing  the  court  was  expressly  required,  in  effect,  to  give 
judgment  according  to  the  justice  of  the  case,  without  re- 
gard to  technical  errors  or  defects  which  did  not  affect  the 
merits;  and,  in  giving  judgment,  to  affirm  or  reverse  the 
judgment  of  the  court  below,  in  whole  or  in  part,  either 
as  to  damages  or  costs  or  both,  as  to  any  and  all  the  par- 
ties, and  for  errors  of  law  or  fact.  Sec.  3769,  E.  S.  In 
other  words,  the  jurisdiction  upon  such  an  appeal  is  purely 
appellate.  This  has  often  been  determined.  Here  the 
judgment  in  the  justice's  court  was  wholly  affirmed,  both 
as  to  damages  and  costs, —  first  on  default,  and  then,  after 
being  reopened,  again  on  a  rehearing.  This  being  so,  the 
plaintiff  was  entitled,  as  a  matter  of  law,  to  interest  on  the 
amount  of  that  judgment  from  the  time  of  its  rendition. 
The  mere  fact  that  the  amount  of  such  interest  was  com- 
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puted  to  the  time  of  such  affirmance,  and  recited  in  the 
judgment,  together  with  the  total  amount  of  the  two 
combined,  with  a  readjudication  that  the  plaintiff  should 
recover  the  same,  did  not  make  it  a  new  judgment  or 
anything  more  than  a  simple  affirmance.  Upon  such  af- 
firmance, the  plaintiff  was  entitled  to  $10  costs,  and  all  dis- 
bursements and  officer's  fees.  Sec.  2925,  R.  S.  On  such 
aflfirmance,  November  28,  1884,  the  plaintiff  recovered  $10 
for  attorney's  fees,  and  $10.90  for  clerk's  fees  aad  disburse- 
ments, making  $20.90.  The  setting  aside  of  the  default 
"for  the  reason  that  the  judgment  was  contrary  to  stipula- 
tion of  parties  in  open  court,"  was  undoubtedly  addressed 
to  the  sound  discretion  of  the  circuit  court,  and  hence  no 
error  was  committed  in  allowing  the  plaintiff,  as  a  condi- 
tion of  granting  said  motion,  $10  costs,  and  $3.75  sheriff's 
fees  upon  the  execution.  In  the  judgment  entered  after 
the  rehearing,  to  wit,  July  7,  1885,  the  plaintiff  recovered 
$43.34  for  his  costs;  that  is  to  say,  $9.69  more  than  the  ag- 
gregate costs  recovered  in  the  judgment  of  November  28, 
1884,  and  the  amounts  allowed  upon  the  motion.  Just 
what  such  excess  was  for  does  not  appear,  nor  does  it  ap- 
pear whether  any  objection  was  made  to  the  same  in  the 
trial  court.  Presumptively  it  was  for  clerk's  fees  on  the 
motions  and  the  rehearing.  However  that  may  be,  we  are 
not  disposed  to  disturb  the  judgment  merely  because  the 
costs  were  increased  that  amount,  especially  as  no  specific 
objection  appears  to  have  been  made  thereto  in  the  trial 
court 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Wbybb,  ^Respondent,  vs.  Thb  Chicago,  Wisconsin  &  Nobth- 
KBN  Eaileoad  Company,  Appellant. 

January  14  —  February  1, 1887. 

Railroads:  Condemnation  op  Land.  ("1)  Damage  to  land  not  taken: 
What  may  he  considered,  (2)  Value,  of  land  taken:  Probable  in- 
come.   ("S J  Instructions  to  jury:  Immaterial  error. 

1.  Where  a  portion  of  a  farm  has  been  taken  for  a  raih-oad,  the  damage 
to  the  other  portion  by  reason  of  such  taking  is  the  depfeciation  in 
its  market  value,  and  in  determining  this  the  jury  may  consider 
the  smoke,  noise,  danger  and  inconvenience  of  working  the  farm 
in  consequence  of  the  road  running  through  it.  But  these  things 
do  not  of  themselves  constitute  a  basis  for  separate  and  distinct 
damages. 

8.  In  estimating  the  value  of  land  taken  for  a  railroad,  the  jury  may 
take  into  consideration  its  productiveness,  or  the  income  which 
might  have  been  derived  from  it  if  it  had  not  been  taken. 

8.  The  jury  were  instructed  that,  in  determining  the  value  of  land  taken 
and  the  damage  by  reason  of  such  taking,  they  could  not  give  lees 
than  $375  nor  more  than  $1,750,  if  these  were  the  highest  and  low- 
est estimates  of  the  witnesses.  As  a  matter  of  fact  the  estimate  of 
one  witness  was  $350.  The  jury  found  a  verdict  for  $1,013.50. 
Held,  that  the  railroad  company  could  not  have  been  prejudiced 
by  the  instruction. 

APPEAL  from  the  Circuit  Court  for  Washington  County. 

The  defendant  railroad  company  instituted  proceedings 
for  the  condemnation  of  a  strip  of  land  100  feet  wide,  com- 
prising three  and  48-100  acres,  across  a  farm  which  the 
plaintiff  claimed  to  own.  The  commissioners  of  appraisal 
awarded  the  sum  of  $300  as  compensation  for  the  land  taken 
and  for  the  damage  sustained  by  reason  of  such  taking. 
This  amount  was  paid  into  court.  The  plaintiff  appealed 
from  such  award  to  the  circuit  court,  and  there  obtained  a 
verdict  fixing  the  value  of  the  land  taken  at  $262.50,  and  the 
damage  to  the  balance  of  the  farm  at  $750.  From  the  judg- 
ment on  this  verdict  the  defendant  appeals.  Other  facts 
are  stated  in  the  opinion. 
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For  the  appellant  there  was  a  brief  by  Howa/rd  Morris^ 
attorney,  and  A.  A,  Krauae^  of  counsel,  and  oral  argument 
by  Mr.  Kraxtae, 

For  the  respondent  there  was  a  brief  by  P.  cfe  T.  O^Mea/ray 
and  oral  argument  by  Mr.  P.  G*Meara. 

Cole,  C.  J.  The  errors  assigned  in  this  case  are  to  certain 
portions  of  the  charge,  and  to  the  refusal  of  the  court  to 
give  an  instruction. 

First.  It  is  claimed  that  the  court  erroneously  instructed 
as  to  the  measure  of  damages.  The  court  submitted  two 
questions  to  the  jury:  "  (1)  What  was  the  fair  market  value 
of  the  three  acres  and  a  half,  in  round  numbers,  actually 
taken  by  the  railroad?  (2)  What  was  the  damage  to  the 
balance  of  the  plaintiflTs  farm  by  the  construction  of  tl^e  de- 
fendant's road  through  said  farm?"  The  learned  circuit 
judge  made  some  pertinent  remarks  in  regard  to  the  first 
question,  which  were  applicable  to  the  evidence  and  to 
which  no  exception  was  taken.  In  respect  to  the  second 
question  the  learned  judge  said:  ^^  In  determining  that  ques- 
tion, you  are  to  take  into  consideration  all  the  circumstances 
surrounding  the  case, — the  location  of  the  farm,  the  man- 
ner in  which  the  road  runs  through  it, —  and  you  are  to  take 
into  consideration  also  the  inconvenience,  trouble,  and 
dangers,  if  there  are  any  of  these  things,  in  working  that 
farm  in  consequence  of  the  road  runnihg  through  it.  You 
are  to  take  into  consideration,  also,  whether  this  spring 
spoken  of  has  been  affected,  or  whether  it  has  made  it  more 
difficult  for  the  party  to  have  access  to  it.  You  are  to  take 
into  consideration  the  proximity  of  this  road  to  the  house 
and  other  buildings  of  the  plaintiff;  the  smoke,  noise,  danger 
and  inconvenience  in  working  this  farm,  if  any."  This  last 
clause  is  the  one  excepted  to  as  being  erroneous. 

It  is  objected  that  in  this  clause  the  court  directed  the 
jury  that  damages  might  be  assessed  for  smoke,  noise,  the 
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danger  and  inconvenience  of  working  the  farm ;  that  these 
things  of  themselves  constituted  a  proper  basis  for  damages. 
But  we  do  not  so  understand  the  charge,  nor  do  we  think 
the  jury  could  have  so  understood  it.  But,  in  determining 
the  question  as  to  the  actual  depreciation  of  the  market 
value  of  the  balance  of  the  farm  resulting  from  the  con- 
struction of  the  road  through  it,  these  things  wer^  proper 
to  be  considered,  because  they  had  some  bearing  on  the 
main  fact  to  be  established.  They  could  likewise  be  taken 
into  account  as  means  for  weighing  the  opinions  of  the  wit- 
nesses who  had  testified  as  to  the  depreciation.  On  cross- 
examination  the  witnesses  were  generally  asked  the  grounds 
or  reasons  for  placing  the  depreciation  at  the  amount  named 
by  them,  respectively ;  and  they,  in  effect,  stated  that  the 
proximity  of  the  road  to  the  house  and  building,  smoke, 
noise,  danger  and  inconvenience  in  crossing  the  railroad 
track,  and  other  things  did  in  their  opinion  diminish  the 
value  of  the  land  not  taken.  This  evidence  was  given  with- 
out objection,  for  the  purpose,  doubtless,  of  testing  the 
value  of  the  witnesses'  opinions  upon  the  subject.  It  is, 
perhaps,  common  knowledge  and  experience  that  the  value 
of  such  farm  property  in  the  markets  of  the  world  is  more 
or  less  affected  by  a  railroad  crossing  in  the  manner  the  de- 
fendant's road  crossed  this  farm;  that  is,  people  in  purchas- 
ing such  property  will  give  less  for  it  than  they  would  if 
the  railroad  were  not  there.  The  statute  provides  that  the 
owner  shall  receive  compensation  for  the  value  of  the  tract 
taken,  and  the  damages  sustained  by  reason  of  the  taking 
thereof.  Sec.  1848,  R  S.  Consequently,  by  as  much  as  the 
market  value  of  the  residue  has  been  diminished  in  conse- 
quence of  such  crossing  and  the  incidental  inconvenience, 
danger,  and  annoyance  thereof,  by  so  much  has  the  owner 
been  injured.  And  it  matters  not  what  causes  the  deprecia- 
tion in  value,  whether  exposure  to  fire,  or  danger  to  person 
and  property,  the  real  question  is,  and  always  should  be, 
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How  much  has  the  market  value  of  the  property  been 
diminished  by  reason  of  the  road  crossing  the  farm?  This 
was  the  rule  laid  down  in  the  Snyder  Case  [^Snyder  v,  W.  JJ. 
a.  Co.  25  Wis.  60],  and  it  has  been  substantially  adhered  to 
in  subsequent  cases.  At  the  same  time  it  has  been  said  that 
danger  from  fire  by  passing  trains,  or  the  liability  of  horses 
to  get  frightened  from  the  same  cause,  or  noise  or  incon- 
venience arising  from  the  proximity  of  the  premises  to  the 
railway  track,  are  not  such  injuries  as  will  authorize  sepa- 
rate and  distinct  damages,  being  too  remote.  Hutchinson 
V.  a  cfe  N.  W.  R.  Co.  37  Wis.  582;  S.  C.  41  Wis.  555.  These 
things  are  never  to  be  taken  into  account  as  a  hasis  or 
ground  for  awarding  damages^  because  they  rest  upon 
sources  of  injury  too  remote  and  conjectural. 

When  the  entire  charge  is  considered,  we  do  not  think 
there  is  anything  in  it  which  could  have  misled  the  jury  as 
to  the  proper  measure  of  damages.  They  must  have  under- 
stood that  they  were  to  determine  from  all  the  testimony 
what  was  the  fair  value  of  the  land  taken,  and  what  dam- 
age was  done  to  the  residue  of  the  farm.  They  were  told 
that  they  were  to  apply  their  common  sense  and  experience 
to  the  testimony,  and  test  the  value  of  the  opinions  of  the 
witnesses  by  the  facts  upon  which  such  opinions  were 
based. 

In  their  verdict,  the  court  in  substance  told  them  that 
they  could  not  give  less  than  $375  nor  .more  than  $1,750,  if 
these  were  the  highest  and  lowest  estimates  of  the  wit- 
nesses. As  a  matter  of  fact,  one  witness  placed  the  value 
of  the  land  taken  and  the  damage  to  the  residue  at  $350. 
But  it  is  perfectly  obvious  that  the  defendant  could  not 
have  been  prejudiced  by  the  charge  on  this  point.  The  jury 
found  a  verdict  of  $1,012.50  for  the  land  taken  and  for  dam- 
age to  the  balance  of  the  farm. 

The  court  was  asked  to  instruct  the  jury  that  they  had 
no  right  to  take  into  consideration  the  income  that  might 
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have  been  derived  from  the  strip  of  land  taken  if  it  had  not 
been  taken.  The  court  properly  refused  to  give  the  in- 
struction. In  estimating  the  value  of  farming  land,  its 
productiveness,  or  the  income  which  may  derived  from  it, 
is  always  considered.  Indeed,  there  is  no  better  nor  safer 
criterion  than  this  to  get  at  its  real  value.  It  is  said  some 
of  the  plaintiflTs  witnesses,  in  their  estimate  of  the  value  of 
the  land  taken,  and  others  in  estimating  the  damages,  in- 
clude the  probable  future  income  of  the  land  either  as  an 
element  of  damage,  or  *  in  addition  to  value  and  damages. 
All  this  testimony  was  admitted  without  objection;  and, 
whether  proper  or  improper,  it  is  too  late  now  to  say  it 
should  have  been  excluded. 

On  the  whole  case,  we  think  that  the  judgment  is  cor- 
rect and  must  be  affirmed. 

By  the  Court —  Judgment  affirmed. 


Miller,  Administratrix,  etc..  Appellant,  vs.  The  Chioaoo^ 
liiLWAUKBB  &  St.  Paul  Railway  Company,  Respondent. 

January  14— February  i,  1887, 

JtaUroada:  Negligence:  Presumption:  Nonsuit 

The  evidence  in  this  c^se  —  showing  that  the  plaintiff,  whUe  standing 
on  a  side  track  of  the  defendant's  railway  in  front  of  a  car  loaded 
with  luDiher  belonging  to  him,  which  had  been  left  there  to  be  un- 
loaded, was  run  over  and  kiUed  by  such  car,  which  was  struck  and 
set  in  motion  by  other  cars  which  had  been  standing  on  the  same 
track,  but  not  showing  what  force  set  the  other  cars  in  motion, 
what  the  grade  of  the  side  track  was,  the  customary  manner  in 
which  such  track  had  theretofore  been  used,  or  that  any  employee 
of  the  defendant  was  about  such  side  track  when  the  accident  hap- 
pened or  before  —  is  held  not  to  raise  a  sufficient  presumption  of 
negligence  on  the  part  of  the  defendant  to  require  the  submission 
of  that  question  to  the  jury. 


Digitized  by  VjOOQIC 


JANUAEY  TEEM,  1887.  185 

Miller,  Adm*x,  etc.  vs.  The  Chicago,  Milwaukee  &  St  Paul  R  Ck>. 

APPEAL  from  the  County  Court  of  Dod^e  County. 

On  May  7,  1884,  the  plaintlflTs  intestate  was  run  over  by 
a  car  on  the  railway  of  the  defendant  company,  at  Horicon. 
and  killed.  This  action  was  brought  by  his  widow,  who 
had  been  theretofore  duly  appointed  administratrix  of  his 
estate,  to  recover  damages  therefor.  The  complaint  al- 
leges that  the  death  of  the  intestate  was  caused  by  the  neg- 
ligence of  the  defendant  company.  The  answer  denies  the 
negligence  charged,  and  alleges  that  the  deceased  came  to 
his  death  through  his  own  negligence. 

On  the  trial,  after  the  plaintiff  had  introduced  her  proofs 
and  rested  her  case,  the  court  ordered  a  nonsuit,  and  judg- 
ment for  the  defendant  was  accordingly  entered,  dismissing 
the  complaint  with  costs.  The  plaintiff  appeals  from  such 
judgment. 

A  sufficient  statement  of  the  testimony  will  be  found  in 
the  opinion. 

For  the  appellant  there  were  briefs  by  Jenkins^  Winkler^ 
Fish  <fe  Smith,  and  oral  argument  by  Mr.  Winkler.  They 
contended,  inter  alia,  that  the  deceased  had  a  right  to  be 
about  the  car  upon  any  reasonable  errand  connected  with 
his  property  upon  the  car.  He  had  a  right  to  expect  that 
if  it  became  necessary  to  move  the  car  it  would  not  be  done 
without  some  signal  or  warning  to  persons  who  might  rea- 
sonably be  expected  to  be  about  it,  and  there  can  be  no 
question  that  the  defendant  ought  to  have  anticipated  that 
the  deceased  was  likely  to  be  about  the  car  for  some  pur- 
pose connected  with  his  property  upon  it.  The  car  stood 
on  the  edge  of  the  highway,  and  for  that  reason  alone  the 
deceased  had  a  right  to  assume  that  it  would  not  be  pushed 
into  or  across  the  highway  without  warning.  See  McKone 
«.  Mich.  Gent.  R.  Co.  51  Mich.  601;  Watson  v.  W.,St.  L.  cfe 
P.  i?.  Go.  66  Iowa,  164;  lU.  Gent.  R.  Go.  v.  Shultz,  64  111. 
172;  Holmes  v.  N.  E.  R.  Go.  L.  R.  4  Exch.  254;  Doss  v.  M., 
K.dT.R.Go.69Mo.21. 
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For  the  respondent  there  was  a  brief  signed  by  John  W. 
Cary^  attorney,  and  Burton  Hanson  and  F,  W.  Downer^  Jr., 
of  counsel,  and  the  cause  was  argued  orally  hy  Mr.  Hanson. 
They  argued,  among  other  things,  that  there  was  a  com- 
plete failure  of  proof  as  to  the  material  allegations  of  the 
complaint.  The  presumption  is  that  the  defendant  was 
free  from  negligence,  and  though  a  general  allegation  of 
negligence  may  be  sufficient  in  a  complaint,  the  plaintiff 
must  show  upon  the  trial  some  definite  act  or  omission  on 
the  part  of  the  defendant  upon  which  he  bases  his  right  to 
recover.  Daniel  v.  Metropolitam,  Railway^  L.  R.  3  C.  P. 
591;  Higgsv,  Maynard,  14  L  T.  (N.  S.),  332;  Toomeyv.  Z., 
B.  c6  S.  a  R.  Co.  3  C.  B.  (N.  S.),  146;  Wood  v.  CI,  M.  <&  St. 
P.  R.  Co.  51  Wis.  196;  CahiU  v.  Layton,  57  id.  600;  Lock- 
wood  V.  C.  (&  N.  W.  R.  Co.  55  id.  50;  Stevenson  v.  G.  <&  A. 
R.  Co.  5  McCrary,  634;  Kendall  v.  Boston,  118  Mass.  234; 
Bremmer  v.  G.  B,,  St.  P.  db  N.  R.  Co.  61  Wis.  114;  Denhy, 
V.  Wilier,  59  id.  240;  Sorenson  v.  Menasha  P.  <&  P.  Co.  56 
id.  338;  Steffen  v.  G  &  N.  W.  R.  Co.  46  id.  259;  A}>boU'o. 
Freeman,  35  L.  T.  (N.  S.),  T83;  StaU  v.  B.  &  O.  R.  Go.  58 
Md.  221;  P.,  TT.  &  B.  R.  Co.  v.  Stehhing,  62  id.  504;  Phil. 
<&  R.  R.  Go.  V.  Sehertle,  97  Pa.  St.  450,  455. 

Lyon,  J.  One  of  the  railroads  of  the  defendant  company 
from  Milwaukee  to  Portage  city  runs  nearly  west  through 
the  village  of  Horicon,  and  is  intersected  at  that  place  by 
what  is  known  as  the  Berlin  Branch,  another  railroad  of 
the  defendant,  which  enters  Horicon  from  the  northwest. 
South  of  the  main  track  of  the  Portage  Branch  in  such 
village  are  two  side  tracks,  which  connect  with  the  main 
track  at  both  ends.  These  side  tracks  are  parallel  to  each 
other,  and  appear  by  a  map  in  evidence  to  be  each  about 
1,200  feet  in  length.  About  300  feet  west  of  the  east  end 
of  these  side  tracks  a  traveled  road  crosses  all  of  the  rail- 
road tracks  from   northeast  to  southwest.     Immediately 
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west  of  this  road,  and  south  of  the  south  side  track,  the 
plaintiff's  intestate,  Charles  J.  Miller,  had  a  lumber  yard, 
and  occupied  therewith  about  250  feet  of  ground  along  the 
side  track.  He  had  carried  on  business  there  for  several 
years.  It  does  not  appear  how  the  remaining  land  along 
the  south  side  track  was  occupied,  except  there  was  a  coal- 
shed  south  of  it,  directly  east  of  such  traveled  road,  but  by 
whom  it  was  used  does  not  appear.  Neither  does  it  appear 
how,  or  for  what  purposes,  or  by  whom,  such  south  track 
was  ordinarily  used,  except  it  was  used  for  the  purposes  of 
the  lumber  business  of  the  deceased. 

May  7, 1884,  a  car  loaded  with  lumber  belonging  to  the  de- 
ceased was  detached  from  a  freight  train  and  left  on  the  south 
side  track  at  a  point  some  twenty  or  thirty  feet  west  of  the 
road  crossing  before  mentioned,  to  be  unloaded.  The  de- 
ceased directed  where  it  should  be  left.  The  lumber  was 
piled  on  this  car  four  or  five  feet  high.  We  infer  that  it 
was  an  open  or  platform  car  and  was  left  there  during  the 
forenoon  or  early  in  the  afternoon,  although  there  is  no 
direct  testimony  on  these  subjects.  Afterwards,  on  the 
same  day,  a  man  named  Winnefeld  met  the  deceased  at  the 
coal-house  above  mentioned,  and  they  had  a  conversation 
ahput  the  car-load  of  lumber.  Winnefeld  thought  it  was* 
all  fence  lumber,  and  doubted  whether  there  would  be 
much  demand  for  it.  The  deceased  said  that  it  contained 
other  kinds  of  lumber,  and  they  walked  over  to  the  car 
(which  was  four  or  five  rods  from  them)  and  examined  the 
lumber.  They  went  round  the  car  and  stopped  at  the  east 
end  of  it  between  the  rails  of  the  track,  close  to  the  car 
and  facing  it,  where  they  continued  their  conversation 
about  the  fence  lumber.  While  thus  engaged,  the  lumber 
car  was  suddenly  struck  from  the  west  with  sufficient  force 
to  move  it  east  on  the  track  to  the  coal-shed,  and  it  threw 
Miller  over  backwards,  ran  over  him,  and  so  injured  him 
that  he  died  during  the  same  afternoon.     It  appears  that 
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two  or  three  flat  cars  were  standing  upon  the  same  track 
(but  at  what  distance  from  the  lumber  car  does  not  appear), 
and  that  they  ran  down  the  track  east,  the  foremost  one 
striking  the  lumber  car  and  thus  causing  the  death  of  Miller. 

The  only  witness  on  the  trial  who  gave  testimony  of  any 
importance  as  to  the  cause  of  the  death  of  Miller  was  this 
man  Winnefeld.  His  testimony  gives  us  no  information  on 
many  points  bearing  directly  on  the  merits  of  the  case, 
which  it  would  seem  might  easily  have  been  supplied  by 
him  or  other  witnesses.  The  accident  happened  in  the  day- 
time, on  the  depot  grounds  of  an  important  station,  being 
at  the  junction  of  two  lines  of  railway  and  in  a  considerable 
village,  and  it  seems  incredible  that  testimony  of  all  the 
material  circumstances  connected  with  the  disaster  could 
not  readily  have  been  obtained.  Yet  thei  testimony  does 
not  inform  us  what  force  set  the  flat  cars  in  motion,  which 
was  the  primary  cause  of  Miller's  death,  nor  how  long  those 
cars  had  stood  upon  the  track.  There  is  no  testimony  show- 
ing. Of  tending  to  show,  that  any  engine  had  been  upon  the 
track  during  that  day,  or  had  thrown  cars  upon  it  from  the 
main  track,  thus  driving  the  flat  cars  upon  the  lumber  car. 
Indeed,  the  testimony  of  "Winnefeld  tends  rather  to  show 
that  nothing  of  the  kind  occurred.  Neither  is  there  any 
testimony  that  any  employee  of  the  defendant  company 
was  about  that  south  side  track,  or  doing  anything  on  or 
about  it,  when  the  accident  happened  or  before.  On  the 
contrary,  Winnefeld  testifies  that  he  saw  no  one  there. 
Neither  are  we  informed  of  the  grade  of  the  track,  which 
may  be  important  in  determining  the  force  with  which  the 
lumber  car  was  struck.  It  has  already  been  said  that  there 
is  no  testimony  of  the  customary  manner  in  which  the  south 
side  track  had  been  theretofore  used.  These  might  be  im- 
portant elements  in  determining  the  question  of  negligence, 
whether  of  the  deceased  or  of  the  railway  company. 

Winnefeld  testifies,  however,  that,  by  reason  of  an  en- 
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gine  on  another  track  blowing  off  steam,  he  could  not  have 
heard  any  signal  of  approaching  cars,  had  one  been  given 
before  the  lumber  car  was  struck ;  and,  further,  that  when 
the  deceased  stepped  behind  the  car  he  did  not  look  to  the 
other  end.  Of  course,  had  he  done  so,  he  would  have  seen 
the  cars  moving  towards  him  on  the  track,  had  they  been 
in  motion  when  he  took  up  his  perilous  position. ' 

It  will  be  observed  that  the  testimony  leaves  us  almost 
entirely  in  the  dark  as  to  the  proximate  cause  of  the  death 
of  Miller.  It  informs  us  that  a  force  was  applied  to  the  flat 
cars,  which  resulted  in  moving  the  lumber  car  upon  him, 
causing  his  death.  That  is  substantially  all  the  direct  evi- 
dence we  have  on  the  subject. 

It  is  maintained,  on  behalf  of  the  plaintiff,  that  this  testi- 
mony, viewed  in  the  light  of  the  surrounding  circumstances, 
mised  a  sufficient  presumption  that  the  death  of  Miller  was 
caused  by  the  negligence  of  the  defendant  company  to  send 
the  question  of  such  negligence  to  the  jury.  The  basis  of 
this  proposition  is  the  rule  laid  down  in  Scott  v.  I/nxdon  <& 
St.  K.  Docks  Co,  3  Hurl.  &  C.  596,  and  adopted  by  this 
court  in  Cumminga  v.  Nat.  Furiiace  Co.  60  Wis.  603,  and 
other  cases.  The  rule  is  thus  stated :  "  In  an  action  for  per- 
sonal injury  caused  by  the  alleged  negligence  of  the  de- 
fendant, the  plaintiff  must  adduce  reasonable  evidence  of 
negligence  to  warrant  the  judge  in  leaving  the  case  to  the 
jury;  but  when  the  thing  is  shown  to  be  under  the  manage- 
ment of  the  defendant  or  his  servants,  and  the  accident  is 
such  as,  in  the  ordinary  course  of  things,  does  not  happen 
if  those  who  have  the  management  use  proper  care,  it 
affords  reasonable  evidence,  in  the  absence  of  explanation 
by  the  defendant,  that  the  accident  arose  from  want  of  care." 

Under  this  rule  it  is  claimed  that  from  the  facts  proved, 
as  above  stated,  the  court  must  presume  (1)  that  the  de- 
fendant threw  cars  upon  the  side  track,  which  moved  the 
cars  standing  thereon  and  thus  caused  the  death  of  Miller; 
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and  (2)  that  it  did  so  negligently.  We  think  the  rule  ad- 
mits of  no  such  application.  In  the  first  place,  no  case 
should  be  determined  upon  a  mere  presumption  of  fact 
when  direct  and  positive  evidence 'of  the  fact  can  readily 
be  obtained.  In  this  case,  if  cars  were  thrown  or  pushed 
upon  the  side  track  several  men  were  engaged  in  the  act, 
and  the  plaintiff  might  easily^  have  ascertained  who  they 
were.  Besides,  in  all  reasonable  probability,  other  persons, 
readily  ascertainable,  saw  the  act;  and  the  sad  result  of  it 
would  have  impressed  what  they  saw  upon  their  minds. 
Again,  the  tendency  of  the  testimony  is  against  the  infer- 
ence that  the  defendant's  employees  threw  cars  upon  the 
track,  or  used  it  at  all,  after  the  lumber  car  was  placed 
upon  it.  The  inference  that  they  did  so  must  rest  entirely 
upon  the  assumption  that  there  was  no  other  adequate 
power  existing  there  to  produce  the  result.  How  can  we 
know  this  from  the  meager  and  unsatisfactory  evidence  in 
the  case?  It  is  quite  manifest  that  the  brakes  were  not  set 
on  any  of  the  cars  standing  on  the  side  tra<ck;  and,  if  the 
grade  is  a  little  descending  to  the  east,  it  is  just  as  reason- 
able to  presume  that  the  flat  cars  were  started  by  some 
other  agency,  and  gained  suflicient  momentum  on  such  de- 
scending grade  to  move  the  lumber  car  a  few  rods.  We 
do  not  think  any  such  presumption  can  properly  be  indulged 
m;  but  it  is  just  as  reasonable  as  the  presumptions  con- 
tended for  by  the  plaintiff,  upon  which  her  right  of  action 
depends. 

But  were  we  to  presume  that  the  cars  were  put  in  motion 
by  the  employees  of  the  company,  as  claimed,  the  further 
presumption  of  negligence  on  their  part  would  not  neces- 
sarily follow.  There  is  nothing  in  the  evidence  to  support 
it, —  no  proof  of  any  fact  which  raises  the  inference  of 
negligence  on  their  part.  The  defendant  had  a  right  to  use 
that  side  track  in  the  course  of  its  business;  and  if ,  in  so 
using  such  track,  it  was  necessary  or  convenient  to  move 
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the  lumber  car,  the  company  might  lawfully  do  so,  return- 
ing it  to  its  designated  place  within  a  reasonable  time  there- 
after. There  is  nothing  in  the  testimony  tending  to  show 
that  the  cars  were  thrown  upon  the  track  with  more  force 
than  was  necessary  to  accomplish  the  intended  purpose  of 
placing  them  there.  The  fact  that  the  cars  standing  upon 
the  track  were  thereby  moved  a  short  distance  does  not 
tend  to  show  negligence.  Neither  is  there  any  foundation 
in  the  proofs  for  the  inference  that  there  was  any  failure  in 
the  ase  of  all  necessary  precautions  to  avoid  accident.  A 
sentinel  on  the  flat  cars  could  not  have  known  that  the  de- 
ceased was  standing  behind  and  facing  the  lumber  car, 
entirely  hidden  from  view ;  nor  could  he  have  been  seen  by 
a  person  standing  at  the  side  of  the  track  and  looking  down 
it  from  the  west.  There  is  also  an  entire  absence  of  testi- 
mony as  to  whether  signals  were  given  from  the  train 
which  we  are  now  presuming,  without  proof,  was  being 
operated  on  the  side  track. 

We  conclude,  therefore,  that  this  is  not  a  case  in  which 
"the  thing  is  shown  to  be  under  the  jianagement  of  the  de- 
fendant or  his  servants,  and  the  accident  is  such  as,  in  the 
ordinary  course  of  things,  does  not  happen  if  those  who 
have  the  management  use  proper  care;"  and  hence  that 
there  is  no  presumption  that  the  defendant's  employees  were 
negligent  There  is  no  proof  that  such  employees  were 
managing  and  using  the  side  track  and  cars  thereon  when 
Miller  was  killed ;  and,  if  they  were,  there  is  no  proof  that 
they  managed  or  used  the  same  negligently.  The  accident, 
mider  the  circumstances  proved,  was  entirely  consistent  with 
the  exercise  by  them  of  reasonable  and  proper  care.  There 
being  no  testimony  in  the  case  tending  to  show  negligence 
on  the  part  of  the  defendant  or  its  employees,  the  court 
properly  nonsuited  the  plaintiff. 

We  also  incline  to  the  opinion  that  negligence  by  the  de- 
ceased, contributing  directly  to  his  death,  was  conclusively 
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proved,  and  that  the  nonsuit  may  be  upheld  on  thatgroand. 
It  is  not  necessary,  however,  to  discuss  or  definitely  deter- 
mine this  proposition. 

By  the  Court, —  The  judgment  of  the  county  court  is 
affirmed. 


The    Town  of  Saitkvillb,  Respondent,  vs.  Thb  Town  of 
Grafton,  Appellant. 

January  14  — February  1, 1887, 

(1)  Appeal  to  8,  C:  Exertions  to  finding  of  facts,    (2)  Paupen: 
Legal  settlement. 

1.  UDless  the  findings  of  fact  are  excepted  to  in  writing  and  such  ex- 

ceptions are  inserted  in  the  biU  of  exceptions,  the  sufficiency  of  the 
evidence  to  sustain  the  findings  cannot  be  inquired  into  onan  ap- 
peal from  the  judgment.  So  Jield  in  a  case  where  the  findings  were 
announced  orally  and  the  appellant  had  no  knowledge  that  written 
findings  had  been  made  and  filed  until  the  biU  of  exceptions  was 
made  up,  and  no  notice  of  the  entry  of  judgment  had  been  served 
on  him.  • 

2,  A  pauper  about  sixty  years  old,  having  a  legal  settlement  in  the 

town  of  Q.,  was  supported  for  ten  years  at  the  expense  of  that 
town  in  the  poor-house  of  the  town  of  S.  Afterwards  one  D. 
was  employed  by  the  town  of  Q.  to  support  him  for  about  six 
months  at  |1  per  week,  and  thereafter  for  four  years  he  lived  with 
D.  in  the  town  of  S.  and  worked  for  his  board  and  clothes.  D.  then 
refused  to  support  him,  and  he  applied  again  to  the  town  of  Q.  for 
support,  which  was  refused,  and  he  was  then  supported  by  the 
town  of  S.  Held,  that  he  was  a  pauper  all  of  the  time  mentioned, 
and  therefore  did  not  acquire  a  legal  settlement  in  the  town  of  S., 
and  the  town  of  Q.  remained  liable  for  his  support. 

APPEAL  from  the  Circuit  Court  for  Ozaukee  County. 

The  facts  are  sufficiently  stated  in  the  opinion. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
jE,  S.  Turnery  and  for  the  respondent  on  that  of  Heddmg  d 
Jackson, 
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Taylor,  J.  This  was  an  action  to  compel  the  town  of 
Grafton  to  pay  the  town  of  ScmkviUe  the  sum  of  $45, 
which  said  town  of  SaukviUe  had  expended  in  the  support 
and  maintenance  of  one  Christian  Ebert,  a  pauper,  who,  the 
town  of  Saukville  charges,  hg,d  a  legal  settlement  in  said 
town  of  Chrafton^  and  that  such  town  was  consequently  liable 
to  the  town  of  SauhDille  for  his  support.  There  is  no  ques- 
tion made  as  to  the  regularity  of  the  proceedings  on  the 
part  of  the  town  of  SaukviUe  to  charge  the  town  of  Graf  ton 
with  the  support  furnished  to  the  said  Christian  Ebert  if  he 
had  a  legal  settlement  in  said  town.  And  both  parties  ad- 
mit that  said  Ebert  is  now  and  was  a  pauper  at  the  time 
such  support  was  furnished,  and  that  he  required  the  support, 
given  to  him  by  said  town  of  SaukviUe.  The  defense  of  the 
town  of  Grafton  is  that  said  Ebert  had  no  legal  settlement 
in  said  town  of  Grafton  when  such  support  was  furnished 
to  him,  and  that  his  legal  settlement  was  in  the  town  of 
SaukmUe. 

The  case  was  tried  in  the  circuit  court  without  a  jury. 
After  hearing  the  evidence,  the  court  made  and  filed  find- 
ings of  fact  and  conclusions  of  law,  and  upon  such  findings 
judgment  was  entered  in  favor  of  the  respondent,  and 
against  the  defendant,  the  town  of  Grafton,  The  record 
does  not  show  that  any  exceptions  were  taken  by  the  appel- 
lant either  to  the  findings  of  fact  or  conclusions  of  law.  In 
that  state  of  the  record  the  only  question  for  this  court  to 
consider  is  whether  the  judgment  is  supported  by  the  find- 
ings. The  conclusions  of  law  are  that  the  said  Ebert  had, 
prior  to  1872,  a  legal  settlement,  and  has  continued  to  have 
such  settlement  up  to  the  commencement  of  this  action,  in 
the  said  town  of  Grafton^  and  from  the  1st  of  January, 
1872,  up  to  the  commencement  of  this  action,  said  Ebert 
has  continuously  been  a  pauper;  these  two  facts  being  the 
only  ones  contested  on  the  tr^.  All  others  being  conceded. 
Vol.  68 -.18 
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the  town  of  Saukville  was  entitled  to  the  judgment  as  or- 
dered by  the  court. 

It  is  a  well-settled  rule  of  this  court  that  when  the  find- 
ings of  fact  are  not  excepted  to,  the  suflSciency  of  the  evi- 
dence to  sustain  such  findings  cannot  be  inquired  into  on 
appeal  from  the  judgment.  See  the  following  cases  cited 
by  the  learned  counsel  for  the  respondent:  Cramer  v.  Han- 
aford,  63  Wis.  85;  Wis.  JR.  Imp.  Co.  v.  Lyons^  30  Wis.  61; 
Thomas  v.  Mitchell,  27  Wis.  414;  Mead  v.  Supers  Chippewa 
Co.  41  Wis.  205.  The  learned  counsel  for  the  appellant 
states  in  his  brief  that  the  court  announced  his  findings 
orally,  and  that  he  had  no  knowledge  that  any  written  find- 
ings of  fact  and  conclusions  of  law  were  made  and  filed 
until  the  bill  of  exceptions  was  made  up,  and  that  no  writ- 
ten notice  of  the  judgment  entered  was  served  on  him  as 
required  by  sec.  2870.  This  is,  however,  no  excuse  for  not 
taking  written  exceptions  to  the  findings  when  they  were 
produced  and  inserted  in  the  bill  of  exceptions.  As  no  no- 
tice of  judgment  had  been  served,  the  appellant  would  have 
been  in  time  to  file  his  written  exceptions  when  the  findings 
were  produced  and  required  to  be  inserted  in  the  bill  of  ex- 
ceptions. The  exceptions  to  the  findings  must  not  only  be 
in  writing,  but  they  must  be  inserted  in  the  bill  of  excep- 
tions.    Cramer  v.  Hanaford,  supra.    See  sec.  2875,  R.  S. 

The  findings  of  fact  clearly  sustain  the  judgment  entered 
in  the  case.  But,  if  we  look  into  the  evidence,  it  seems 
clear  to  us  that  the  learned  circuit  judge  was  correct  in  his 
findings.  The  material  question  in  the  case  was  whether 
Mr.  Ebert  had  a  legal  settlement  in  the  town  of  OrafUm. 
If  he  had,  then  that  town  is  chargeable  with  his  support. 
Now,  the  evidence  is  conclusive  that  before  January  1, 1873, 
Ebert  had  a  legal  settlement  in  said  town;  that  on  or  about 
that  day  he  became  a  pauper,  requiring  support;  that  the 
town  of  Orafton  placed  him  in  the  poor-house  in  the  town 
of  SaukfoiUe,  where  he  was  supported  by  the  town  of  Orqfion 
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witil  some  time  in  the  year  1881;  that  said  Ebert,  when  he 
became  a  pauper,  was  about  sixty  years  old;  that  when  he 
left  the  poor-house,  where  he  had  been  supported  by  the 
said  town  of  Grafton  for  about  nine  and  a  half  years,  he 
^as  nearly  seventy  years  old;  that  that  town  employed  a 
Mr.  Dengel  to  support  him  for  about  six  months  at  a  dollar 
^t  week,  and  thereafter  and  for  four  years  he  lived  with 
^T.  Dengel,  and  worked  for  his  board  and  clothes,  in  said 
town  of  SauhviUe.    Thereafter  Mr.  Dengel  refused  to  sup- 
port him,  and  he  again  called  upon  the  town  of  Qrafton  for 
rapport,  which  was  refused,  and  the  town  of  SaukviUe  gave 
him  support,  and  for  such  support  this  action  is  brought. 

Having  acquired  a  legal  settlement  in  the  town  of  Oraf- 
tm,  that  town  is  liable  for  his  support  unless  Mr.  Ebert  had 
thereafter  acquired  a  legal  settlement  in  some  other  town. 
His  residence  in  the  town  of  Saukvi/ie  while  he  was  sup- 
ported therein  as  a  pauper  did  not  give  him  a  legal  settle- 
ment in  such  town.     See  ScoU  v.  Clayton,  51  Wis.  185 ;  54 
Wis.  499.    There  is  no  pretense  that  his  residence  in  said 
town  of  SauhviUe  from  1872  down  to  the  fall  of  1881  gave 
him  any  settlement  in  such  town;  and  we  think  the  court 
is  right  in  holding  that  his  residence  after  that  date  in  said 
town,  where  he  was  supported  by  Mr.  Dengel,  did  not  give 
him  a  legal  settlement  therein.    He  was  a  pauper  all  the 
time,  dependent  on  the  charity  of  Mr.  Dengel  and  not  on 
his  ability  to  support  himself  by  his  own  labor.    This  is 
apparent  from  the  fact  that,  as  soon  as  Mr.  Dengel  with- 
drew his  support,  he  at  once  became  a  public  charge  again. 
This  man  who  for  ten  years,  from  the  age  of  sixty  to 
seventy  years,  had  been  a  public  pauper,  unable  to  procure 
himself  a  support  by  his  personal  exertions,  would  not  be 
likely  to  better  his  condition  or  improve  his  capacity  for 
self-support  after  the  age  of  seventy  years. 

Webster  defines  the  word  "pauper"  to  mean  "a  poor 
person;  especially  one  so  indigent  as  to  depend  on  charity 
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for  maintenance ;  or  one  supported  by  some  public  provis- 
ion." Mr.  Ebert  was  a  pauper,  according  to  the  last  defini- 
tion of  Webster,  from  January  1,  1872,  to  about  October  1, 
1881,  and  a  pauper  from  that  date,  according  to  the  first 
definition,  until  he  again  became  a  pauper  by  being  sup- 
ported by  a  public  provision  in  October,  1885. 

On  the  merits  we  think  the  case  was  properly  decided. 

By  the  Court. —  The  judgment  of  the  circuit  court  is 
affirmed. 


Baum  and  others,  Respondents,  vs.  Bosworth  and  others, 
Garnishees,  etc.,  Appellants. 

Janvxxry  I4,  —  February  1,  1887, 

(1)  Debtor  and  creditor:  Fraudulent  conveyance:  Chattel  mortgage, 
(2)  Evidence  of  value:  Reversal  of  Judgment 

1.  The  evidence  in  this  case  shows,  among  other  things,  that  a  whole-  * 
sale  mercantile  firm,  to  secure  a  debt  due  from  an  insolvent  retail 
dealer,  took  a  mortgage  of  his  entire  stock  in  trade  and  fixtures 
(being  everything  he  had  not  exempt  from  execution)  worth  nearly 
three  times  the  amount  of  the  debt ;  that  nominally  the  mortgagees 
took  possession  and  placed  the  debtor's  brother  in  charge  of  the 
goods,  but  in  fact  the  debtor  attended  to  the  business  much  as  be- 
fore, making  sales  as  usual  and  taking  goods  from  the  stock  for  his 
own  consumption,  the  mortgagees  furnishing  more  goods  to  keep 
up  the  stock ;  that  the  mortgagees  never  asked  or  received  an  ac- 
counting of  the  goods  sold  from  the  mortgaged  stock ;  that  after 
about  three  months,  the  other  creditors  becoming  pressing,  the 
mortgagees  had  the  property  sold  at  auction  on  one  day's  notice, 
bidding  it  in  themselves,  and  again  placed  the  debtor  in  charge  of 
the  business;  that  the  goods  mortgaged  were  never  inventoried; 
that  since  the  auction  sale  a  large  part  of  the  debt  to  the  mort- 
gagees has  been  paid,  but  there  has  never  been  a  full  settlement 
showing  what  goods  have  been  sold  or  what  the  balance  due  is. 
Held,  that  the  mortgage  was  void,  as  having  been  given  with  in- 
tent to  hinder  and  delay  other  creditors. 
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2.  A  witness  was  allowed  to  testify  to  his  opinion  of  the  value  of  a 
stock  of  goods,  after  he  had  stated  that  he  made  no  particular  ex- 
amination of  them.  He  was  fully  cross-examined  and  gave  the 
reasons  for  his  opinion.  The  goods  had  never  been  invoiced,  and 
none  of  the  other  witnesses  on  either  side  knew  much,  if  any- 
thing, more  about  the  goods.  Hddy  that  the  testimony  could  not 
have  misled  the  jury  or  prejudiced  the  appellants. 

APPEAL  from  the  Circuit  Court  for  Door  County. 
The  facts  are  sufficiently  stated  in  the  opinion. 
The  cause  was  submitted  for  the  appellants  on  briefs  by 
Winjield  Smithy  and  for  the  respondents  on  the  brief  of 
Turner  cfe  Timlin, 

To  the  point  that  the  transaction  in  question  was  fraudu- 
lent and  the  chattel  mortgage  void,  counsel  for  the  respond- 
ents  cited  Anderson  v.  Patterson^  64  Wis.  557;  Smith  v, 
WeMj  10  id.  91;   Grant  v.  Lewis^  14  id.   487;  Wait  on 
Fraud.  Conv.  198,  257. 

Orton,  J.  There  was  an  execution  for  $408.78,  in  favor 
of  the  respondents  and  against  one  William  Voight,  in  the 
hands  of  the  sheriff  unsatisfied,  and  appellants  were  sum- 
moned as  garnishees,  and  answered  that  they  had  no  money 
or  other  property  in  their  hands  belonging  to  said  execution 
defendant,  and  that  they  were  not  indebted  to  him  in  any 
sum  whatever.  The  respondents  formed  an  issue  on  said 
answer,  and  the  case  was  tried  by  a  jury,  and  a  verdict  was 
rendered  for  the  respondents,  against  said  appellants  as  such 
garnishees,  for  the  sum  of  $429,  and  judgment  entered 
thereon,  from  which  this  appeal  is  taken. 

The  only  exception  taken  to  the  ruling  of  the  court  was 
to  allowing  the  witness  Scott,  the  sheriflf  having  said  exe- 
cution in  his  hands,  to  testify  to  his  opinion  of  the  value  of 
the  stock  of  goods,  after  he  had  stated  that  he  made  no 
particular  examination  of  them.  He  was  very  fully  cross- 
examined  as  to  his  knowledge,  and  gave  the  reasons  for  his 
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opinion,  and  the  stock  was  never  invoiced,  and  all  the  other 
witnesses'  on  both  sides  had  very  little,  if  any,  more  knowl- 
edge of  the  particulars  of  the  stock  than  he  had,  and  such 
was  the  only  evidence  of  its  value  in  the  case.  We  do  not 
think  that  the  jury  could  have  been  misled,  or  the  appel- 
lants prejudiced,  by  his  evidence. 

The  main  ground  of  attack  upon  the  judgment  is  that  the 
verdict  was  contrary  to  the  evidence.  The  defendant  Will- 
iam Voight  was  a  merchant  at  Sister  Bay,  in  Door  county, 
and  had  purchased  goods  of  the  appellants,  as  the  firm  of 
Bosworth  ds  'So7i8j  of  the  city  of  Milwaukee,  to  the  amount 
of  $862.60.  On  the  6th  day  of  August,  1884,  this  indebted- 
ness was  put  in  the  form  of  three  notes,  of  $200,  $300,  and 
$362.60,  payable  in  sixty  days  and  in  three  months,  at  nine 
per  cent,  interest,  and  a  mortgage  was  executed  by  the  said 
Yoight  to  the  appellants  on  his  said  stock  of  goods  at 
Sister  Bay  to  secure  the  ^ame,  and  about  the  30th  day  of 
October  said  stock  was  taken  by  the  said  appellants  on  said 
mortgage  and  sold  at  public  auction,  to  themselves,  for 
$600.  The  respondents  predicated  their  claim  against  the 
appellants  on  the  ground  that  said  mortgage  was  void  as  to 
creditors  because  made  and  taken  to  hinder,  delay,  or  de- 
fraud the  creditors  of  said  William  Voight,  and  this  was 
the  issue  tried  by  the  jury,  upon  which  the  verdict  was 
found  against  the  appellants. 

From  an  examination  of  the  evidence,  we  are  satisfied 
that  there  was  sufficient  evidence  to  warrant  the  jury  in 
finding  that  said  mortgage  was  made  at  least  to  hinder  or 
delay  other  creditors  of  Voight,  of  their  lawful  actions, 
damages,  forfeitures,  debts,  or  demands,  and  that  was  suf- 
ficient to  avoid  it  as  to  the  respondents.  We  certainly  can- 
not find  any  clear  preponderance  of  the  evidence  against 
the  verdict.  One  Gotlieb  Voight,  the  brother  of  William, 
owned  the  store,  and  had  purchased  quite  a  large  quantity 
of  goods  from  the  appellants,  and  settled  up  his  accounts 
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with  them  previous  to  March,  1883,  and  turned  over  to 
WiUiam  at  that  time  the  stock  that  was  left  and  the  busi- 
ness, and  the  appellants  commenced  selling  William  goods 
on  credit,  and  changed  the  heading  of  their  books  by  writ- 
ing "  W."  in  the  place  of  "  G."  William  had  very  little,  if 
any,  ready  means,  and  he  continued  to  make  purchases  of 
them  and  of  other  merchants  on  credit,  and  to  make  sales, 
and  did  a  very  fair  business  for  a  country  merchant,  until 
said  mortgage  was  placed  upon  his  entire  stock  in  trade 
and  the  fixtures  of  his  store,  in  August,  1884.  He  had  no 
other  property  not  exempt  from  execution,  and  he  had  be- 
come indebted  in  large  sums  to  other  creditors,  which  he 
was  unable  to  pay,  many  of  which  went  into  judgments 
soon  after  said  mortgage  was  given,  and  executions  thereon 
were  returned  unsatisfied  and  no  property  found.  He  was 
grossly  insolvent  when  said  mortgage  was  given.  Can  it 
be  possible  that  none  of  the  appellants  made  any  inquiry 
into  his  circumstances,  and  did  not  know  that  he  was 
greatly  in  debt  and  insolvent?  They  did  not  all  testify  in 
the  case,  and  we  cannot  but  think  that,  as  good  business 
men  as  they  undoubtedly  were,  they  had  sufficient  knowl- 
edge of  William's  circumstances  to  make  them  anxious,  at 
least,  to  obtain  security  for  their  claim.  They  took  a  mort- 
gage upon  everything  he  had  liable  to  execution,  and  all 
the  other  creditors  were  held  oflf.  The  value  of  the  prop- 
erty mortgaged  was  nearly  three  times  the  amount  of  their 
debt.  When  the  mortgage  was  given  they  sent  an  agent 
to  Sister  Bay,  and  he,  ex  industrial  went  through  the  form 
of  taking  possession  of  the  stock  and  store,  and  ostensibly 
placed  Qotlieb  Voight,  who  lived  at  Hedge-hog  Harbor, 
about  ten  miles  distant,  and  engaged  in  other  business 
there,  in  possession  of  the  same  for  the  purpose  of  continu- 
ing the  business,  and  before  the  30th  day  of  October,  when 
said  goods  were  sold  at  auction,  or  the  balance  of  them, 
sales  were  continued  to  be  made  out  of  the  stock  in  the 


Digitized  by  VjOOQ IC 


200  SUPEEME  COUET  OF  WISCONSIN, 

Baum  and  others  vs.  Bosworth  and  others,  GarnisheeB,  etc 

same  way  as  formerly,  and  the  appellants  furnished  the 
concern  more  goods  to  keep  up  the  stock,  and  none  of  said 
sales  for  nearly  three  months  were  ever  accounted  for  in 
any  way,  and  the  appellants  received  only  suflBcient  daring 
this  time  to  pay  for  the  new  goods  so  furnished,  and  they 
have  never  asked  for  an  accounting  for  the  sales  so  made 
out  of  the  mortgaged  stock,  and  they  do  not  yet  know  the 
amount  thereof.  Gotlieb  did  not  personally  attend  to  the 
business,  and  only  occasionally  visited  the  store.  It  seems, 
according  to  the  testimony  of  William,  that  Gotlieb  ap^ 
pointed  a  little  girl,  their  niece,  who  lived  with  and  worked 
for  William  in  a  room  adjacent  to  and  connected  with  said 
store,  as  his  agent  to  sell  goods  and  to  take  general  charge 
of  the  business,  and  she  did  so  when  William  was  absent, 
but  when  he  was  present  he  made  sales  and  attended  to  the 
business  as  usual.  lie  lived  with  this  little  girl  and  kept 
house  in  the  same  building  as  the  store,  and  was  a  single 
man,  and  he  took  tea,  coflfee,  sugar,  and  tobacco  and  other 
goods  from  the  stock  to  live  on  in  the  mean  time. 

In  this  way  the  business  was  so  conducted,  and  to  those 
who  visited  the  store  William  appeared  to  be  doing  business 
as  usual,  until  executions  began  to  press  upon  him  and 
other  creditors  became  clamorous  for  their  pay,  when,  about 
the  30th  day  of  October,  the  same  agent  of  the  appellants  ap- 
peared again  at  Sister  Bay^  and  again  took  possession  of  the 
remnant  of  the  stock,  and  on  one  day's  notice  had  it  sold,  and 
bid  it  oflf  for  the  appellants  for  $600,  there  being  no  other  bid- 
der present.  There  never  was,  from  first  to  last,  any  inventory 
made  to  determine  what  was  mortgaged  or  sold.  As  soon 
as  sold,  William  was  again  placed  in  possession  of  the  store 
and  stock,  and  continued  to  do  business  and  sell  therefrom 
as  before,  but  ostensibly  as  the  agent  of  the  appellants,  and 
there  has  been  paid,  in  cord-wood  received  for  goods  since 
that  time,  about  $700  on  the  notes  given,  and  William  has 
considerable  cord- wood  yet  on  hand,  and,  so  far  as  appears 
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from  the  case,  the  business  at  the  store  has  continued  very 
much  as  formerly,  only  it  is  supposed  the  stock  mortgaged 
has  all  been  sold  out.  There  has  never  been  a  full  and  final 
settlement  between  the  appellants  and  William,  in  order  to 
ascertain  what  real  balance  of  the  debt  remained  unpaid  or 
what  goods  had  been  sold  and  for  what.  The  agent  testified 
that  **he  did  not  know  what  goods  were  left  with  William, 
and  he  would  have  to  trust  his  honesty  for  that."  When, 
by  the  evidence  for  the  plaintiff,  it  appeared  that  the  stock 
mortgaged  was  worth  at  least  $2,000.,  William  Voight  testi- 
fied on  behalf  of  the  defendant  that  his  brother  Gotlieb 
ow^ned  at  least  half  of  it,  when  he  had  already  testified  that 
he  owned  the  stock  and  mortgaged  the  whole  of  it.  His 
testimony  was  not  very  clear  or  reliable,  on  account  of  its 
frequent  contradictions.  The  mortgage  was  upon  the  whole 
stock  in  bulk,  without  specification,  and  so  the  sale  was 
made  of  what  there  was  left  of  it. 

Do  not  these  facts  show  an  intent  on  the  part  of  the  ap- 
pellants to  so  take  the  mortgage  and  proceed  under  it  as  to 
enable  William  Voight  to  continue  on  in  his  business  as  a 
merchant  and  to  live  on  its  profits,  and  hold  off  other 
creditors,  and  finally  trust  to  William's  integrity  in  manag- 
ing it  to  some  time  get  their  debt  discharged?  This  mort- 
gage and  the  proceedings  under  its  protection  have  certainly 
had  the  effect  to  enable  William  to  continue  his  business  for 
the  sole  benefit  of  himself  and  the  appellants,  and  to  hinder 
and  delay  the  other  creditors.  If  such  be  the  legitimate 
effect,  it  must  be  presumed  that  such  was  the  design.  Who 
knows  or  can  know  that  the  sales  during  the  three  months 
between  the  giving  of  the  mortgage  and  the  public  sale 
were  not  sufficient  to  have  paid  the  appellants'  claim? 
There  was  no  account  of  these  sales  ever  kept  or  rendered 
or  asked  for,  and  all  the  time  the  appellants  were  ostensibly 
conducting  the  business  through  their  agent,  Gotlieb  Voight. 
Was  this  fair,  or  a  fraud  on  creditors?    It  would  seem  that 
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the  appellants  had  unreasonably,  unneoessarily,  and  indul- 
gently delayed,  through  this  pretext  or  contrivance,  the  col- 
lection of  their  own  claim,  for  the  purpose  of  hindering 
and  delaying  other  creditors.  Mr.  Justice  Lyon  said  in 
Anderson  v.  PaUerson^  64  Wis.  557:  "The  conclusive  in- 
ference from  these  facts  is  that  there  was  an  implied  agree- 
ment or  understanding  between  the  parties,  when  the  mort- 
gage was  executed,  that  the  mortgagor  might  deal  with 
the  property  as  he  did.  Were  such  not  the  understanding, 
it  is  incredible  that  the  mortgagee  would  have  stood  quietly 
by,  and  witnessed  the  misappropriation  of  the  property  and 
the  consequent  destruction  of  his  security,  without  remon- 
strance or  objection."  The  appellants  not  only  did  all  this, 
but  furnished  the  mortgagor,  from  time  to  time,  more  goods 
to  continue  the  business  with.  If  this  transaction  can  be 
supported,  then  there  can  scarcely  occur  a  case  where  the 
parties  designed  and  intended  to  hinder  or  delay  other 
creditors,  for  the  circumstances  leading  to  such  a  conclusion 
are  most  unusually  strong  and  conclusive.  See  cases  cited 
in  respondents'  brief. 

By  the   Court. —  The  judgment  of  the  circuit  court  is 
affirmed. 


Murphy,  Respondent,  vs.  Hall,  Appellant 

January  16 — February  i,  1887* 

Tax  idles:  DescHptionofland:  Certainty:  ConstittUionallaw:  Special 

legislation, 

1.  Ch.  105,  Laws  of  1881,  provides  that  each  parcel  of  land  in  the  citr 
of  Oconto  subject  to  taxation  shall  be  fully  described  in  numerical 
order  in  a  book  caUed  the  assessor's  book,  and  shall  also  be  known 

and  designated  in  such  book  by  numbers,  thus :  Part ,  of  lot 

,  of  section ,  etc. ;  that  such  book  shaU  be  written  up  an- 
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nttaUy  by  adding  thereto  or  changing  all  descriptions  of  parcels  of 
land  which  have,  by  subdivision  or  otherwise,  become  liable  to 
taxation  since  the  book  was  last  written  up;  that  a  map  corre- 
sponding to  such  book  shall  be  kept  as  a  public  record  in  the  office 
of  r^;ister  of  deeds,  and  shall  also  be  written  up  and  corrected  an- 
nually;  that  in  all  the  assessment  and  tax  rolls,  and  in  all  adver- 
tisements, certificates,  papers,  conveyances,  or  proceedings  for  the 
assessment  and  collection  of  taxes,  and  proceedings  founded  thereon, 
any  description  by  number  shall  be  held  to  include  the  description 

*  written  at  length  in  the  assessor's  book,  and  any  conveyance  de- 
scribing real  estate  by  such  number  shall  be  legal  an^  binding  in  all 
respects  as  if  described  by  metes  and  bounds.  Notwithstanding 
such  act  it  is  fidd  that  a  description  in  tax  certificates  of  land  in 
the  city  of  Oconto,  as  *'  Part  5  of  lot  4  of  section  20,  town  28  north, 
of  range  22  east,"  without  referring  to  said  act  or  to  any  book  or 
map  made  in  pursuance  thereof,  or  to  any  other  record,  plat,  ot 
description,  is  so  indefinite  and  uncertain  as  to  be  fatally  defective. 

[2.  Whether  said  ch.  105,  Laws  of  1881,  is  void  as  contravening 
81,  82,  art.  IV,  of  the  constitution,  not  determined.] 


APPEAL  from  the  Circuit  Court  for  Oconto  County. 

The  following  statement  of  the  case  was  prepared  by  Mr. 
Justice  Oassoday: 

This  is  an  appeal  from  an  order  overruling  a  demurrer  to 
the  complaint  for  insufficiency,  in  an  action  to  foreclose 
three  several  tax  certificates  purporting  to  be  issued  on 
three  several  sales  of  the  same  land,  each  to  Oconto  county, 
by  the  county  treasurer  thereof,  at  the  dates,  respectively, 
May  16, 1882,  May  15,  1883,  and  May  20,  1884,  and  each 
purporting  to  be  for  the  nonpayment  of  the  taxes,  interest, 
and  charges  due  on  said  land  for  the  year  previous  to  such 
sales  respectively.  The  only  description  of  such  land  in 
either  of  said  certificates  is  as  follows,  to  wit :  "  Part  5  of  lot 
4  of  section  20,  town  28  northj  of  range  22  east." 

The  complaint  alleges  that  the  land  so  described  was 
"situate,  lying,  and  being  in  the  city  and  county  of  Oconto, 
Wisconsin;"  and  also  that  the  land  so  sold  as  aforesaid  is 
that  part  of  lot  4  of  section  20  of  township  28  K,  of  range 
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22  E.,  described  by  metes  and  bounds  as  follows,  viz.: 
"  Commencing  at  northeast  corner  of  highway  and  Jones 
street;  running  thence  north,  along  Jones  street,  177  feet 
and  4  inches;  thence  east  137  feet  and  4  inches;  thence 
south  163  feet  and  2  inches;  thence  westerly  along  the  line 
of  highway  to  place  of  beginning;"  but  the  same  was  as- 
sessed for  tuxes,  and  returned,  advertised,  and  sold,  as  part  5 
of  lot  4  of  said  section  20,  and  was  described  in  said  certific&te 
as  aforesaifl,  in  virtue  of  the  provisions  of  ch.  105,  Laws  of 
1881,  that  being  the  manner  and  form  in  which  said  piece 
of  land  above  described  by  metes  and  bounds  is  referred  to 
and  described  in  the  assessor's  book  of  the  city  of  Oconto, 
in  said  act  provided  for,  all  the  provisions  of  which  ch.  105 
above  referred  to,  providing  for  the  making  and  keeping  of 
a  book  to  be  known  and  designated  as  the  "Assessor's  Book 
of  the  City  of  Oconto,"  and  of  a  map  of  the  city  of  Oconto, 
and  a  duplicate  copy  thereof,  having  been  complied  with; 
and  such  a  book  and  maps  having  been  made  and  kept  as 
required  by  the  terms  of  said  act,  prior  to  the  making  of 
the  tax  assessment  for  the  taxes  of  1881  of  the  real  estate 
subject  to  taxation  in  said  city  for  said  year.  The  com- 
plaint also  alleges  that  the  plaintiff  purchased  and  became 
the  owner  and  assignee  of  said  certificates,  and  still  was 
such  owner;  that  no  part  of  said  taxes  for  either  of  said 
years  had  been  paid,  and  no  part  of  said  land  had  been  re- 
deemed therefrom,  but  that  the  amount  for  which  the  land 
was  so  sold  in  each  of  said  years,  with  interest  thereon  at 
twenty-five  per  cent,  per  annum  from  the  dates  of  said  sales 
respectivel}%  was  due  and  payable;  that  the  defendant  was 
the  owner  and  in  possession  of  the  land.  The  complaint  also 
contained  the  usual  prayer  for  relief  in  such  cases. 

For  the  appellant   there   was  a   brief  by  FairchUd  <& 
Fatrchildy  and  oral  argument  by  Mr.  H.  0.  Fair  child. 

For  the   respondent  there  was  a  brief  by  Waster  dk 
Wheeler^  and  oral  argument  by  Mr.  Webster. 
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Cassoday,  J.  It  is  urged  that  the  description  of  the  land 
in  each  certificate  is  so  indefinite  and  uncertain  as  to  be  fa- 
tally defective.  This  is  virtually  conceded  to  be  true,  unless 
the  description  is  aided  by  the  '^  Act  to  regulate  the  descrip- 
tion of  real  estate  for  the  purposes  of  assessment  and  taxation 
in  the  city  of  Oconto."  Ch.  105,  Laws  of  1881.  By  that 
act  all  the  real  estate  in  the  city  subject  to  taxation  was  re- 
quii'edto  be  correctly  and  full}'  described,  in  numerical  order, 
in  a  book  to  be  kept  for  that  purpose  in  the  office  of  the 
register  of  deeds,  to  be  known  and  designated  as  the  "  As- 
sessor's Book  of  the  City  of  Oconto  "  (sec.  1);  and  to  "  be  a 
part  of  the  public  records  of  Oconto  county  and  city,  of  the 
same  legal  force  with  other  public  records  of  real  estate,  to 
effect  the  purposes  of  this  act "  (sec.  2).  The  city  council 
was  required  by  the  act  to  cause  such  book  to  he  written  up 
annually  by  adding  thereto  or  changing  all  descriptions  of\oXs 
or  parcels  of  real  estate  which  should,  by  subdivision  or 
otherwise,  become  liable  to  taxation  subsequently  to  the 
times,  respectively,  when  such  book  should  be  la^t  so  writ- 
ten up.  Sec,  3.  Each  and  every  parcel  of  real  estate  in  the 
city  liable  to  taxation,  and  which  had  been  conveyed  by 
metes  and  bounds  prior  to  the  time  when  such  book  should 
be  so  written  up,  was  thereby  required  to  bo  described 
therein,  as  nearly  as  might  be,  in  the  words  of  the  deed  by 
which  it  had  been  conveyed  of  record ;  and  any  lot  which  had 
not  been  so  conveyed  by  deed  when  such  book  should  be 
so  written  up,  or  which  was  not  then  numbered  upon  a 
recorded  plat,  was  thereby  required  to  be  described  in  such 
book  by  a  correct  and  pertinent  description,  to  be  obtained 
if  necessary  by  the  employment  of  a  competent  surveyor; 
and  no  description  was  to  be  deemed  insufficient  by  reason 
of  the  use  of  abbreviations  or  figures  or  signs  commonly 
^ised  in  describing  land.  Sec.  4.  Each  and  every  lot  and 
parcel  of  land  described  in  such  book,  as  provided  in  section 
4  of  the  act,  was  also  required  to  be  known  and  designated 
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in  said  book  by  numbers,  thus:    "  Part  [1  or  other  number], 

of  lot [or  other  government  subdivision],  of  section 

,  township y  range ;"  or  "part  [number],  of 

lot ,  block ,  in 's  addition  to  the  city  [or  vil- 
lage] of  Oconto."  Sec.  6.  In  all  the  assessment  and  tax 
rolls,  and  in  all  advertisements,  certificates,  papers,  convey- 
ances, or  proceedings  for  the  assessment  and  collection  of 
taxes,  and  proceedings  founded  thereon,  any  such  "  descrip- 
tion by  number"  was  thereby  declared  to  "be  suflBcient," 
and  to  "  be  held  to  include  and  be  a  part  of  the  description 
of  the  same  lot  or  parcel  of  land  written  at  length  upon  " 
such  book.  Sec.  6.  A  map  of  the  city  of  Oconto  was 
thereby  required  to  be  kept  in  the  office  of  the  city  clerk, 
and  a  duplicate  thereof  in  the  office  of  the  register  of  deeds, 
upon  which  every  lot  or  parcel  of  land  in  said  city  was 
thereby  required  to  "  be  correctly  drawn  and  designated," 
and  which  duplicate  maps  were  thereby  required  to  "  be 
written  up  and  corrected  annuaUy^  so  as  to  correspond  with  " 
such  newly  written  up  and  corrected  book;  and  the  same 
were  thereby  declared  to  "  be  a  public  record,  in  connection 
with,  and  as  a  part  of,  the  records  of  assessment  and  taxation 
in  said  city."  Sec.  7.  Any  conveyance  or  instrument  in  writ- 
ing, by  which  any  estate  or  interest  in  real  estate  in  the 
city  of  Oconto  is  created,  aliened,  mortgaged,  or  assigned, 
or  by  which  the  title  to  any  real  estate  in  said  city  may  be 
affected,  in  law  or  equity,  describing  such  real  estate  or  in- 
terest therein  by  numbers  as  therein  provided,  is  thereby 
declared  to  "  be  legal  and  binding  in  all  respects  as  if  de- 
scribed by  metes  and  bounds."    Sec.  8. 

In  discussing  the  question  of  an  alleged  indefinite  and  un- 
certain description  of  land  in  a  tax  deed,  it  was  said  in 
Meade  v.  OUfoyle^  64  Wis.  18,  that  "  the  ambiguity  in  the 
description  here  consists  in  reference  to  records,  documents, 
and  descriptions  outside  the  deeds,  and  which  were  neces- 
sarily to  be  regarded  as  a  part  of  the  description.    This  was 
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a  latent  ambiguity."    And  then,  in  view  of  the  statute  de- 
claring that  ^'  in  all  advertisements,  certificates,  papers,  or 
proceedings  relating  to    .    .    .    the  assessment  and  collec- 
tion of  taxes  and  proceedings  founded  thereon,    .    ,    .  any 
description  of  lands  which  shall  indicate  the  land  intended 
with  ordinary  and  reasonable  certainty,  and  which  would 
be  snfScient  between  grantor  and  grantee  in  an  ordinary 
conveyance,  shall  be  sufficient"  (E.  S.  sec.  1047;  Laws  of 
1881,  ch.  268),  it  was,  in  effect,  held  that  extrinsic  evidence 
was  ^^  admissible  in  the  case  of  sicch  tax  deeds^  the  same  as  it 
would  be  in  the  case  of  an  ordinary  conveyance  between 
grantor  and  grantee."    That  case  was  there  distinguished 
from  those  where  the  lots,  blocks,  and  addition  appeared  to 
be  perfectly  described  on  the  face  of  the  tax  deed,  but  the  re- 
corded plat  revealed  the  fact  that  there  were  no  such  lots 
and  blocks  in  the  addition  named,  although  there  were  such 
lots  and  blocks  in  a  different  addition ;  and  also  from  that 
other  class,  where  there  was  no  complete  description  given 
in  the  deed,  nor  any  reference  therein  to  any  other  record, 
document,  plat,  or  description  capable  of  being  proved  by 
extrinsic  evidence,  and  thus  making  certain  what  would 
otherwise  have  been  uncertain ;  as  in  Johnson  v.  Ashland 
Lumher  Co.  62  "Wis.  458;  Gamphell  v.  Packard^  61  Wis.  88. 
Here  neither  of  the  certificates  contain  any  complete  de- 
scription of  any  land,  nor  is  there  any  reference  in  either 
of  them  to  ch.  105,  Laws  of  1881,  or  any  assessor's  book  or 
map  made  in  pursuance  thereof,  or  any  other  record,  docu- 
ment, plat,  map,  or  description  whatever.    The  contention 
of  the  learned  counsel  for  the  plaintiff  is  to  the  effect  that, 
as  the  assessor's  book  is  required  by  the  act  to  have  a  com- 
plete description  of  each  and  every  parcel  or  lot  of  land  (sec. 
4),  and  that  each  and  every  lot  or  parcel  of  land  so  described 
should  '^also  be  known  and  designated  in  said  book  by 
numbers "  (sec.  6),  as  indicated,  and  then  that  ^'  any  de- 
scription bynmmber"as  afor^aid  should  "be  sufficient" 
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and  "  held  to  include  and  be  a  part  of  the  description  of  the 
same  lot  or  parcel  of  land  written  at  length  upon  the  asses- 
sor's book "  (sec.  6),  such  book  and  its  corresponding  map 
must  be  regarded  as  a  part  of  each  certificate,  and  that,  so 
regarded,  the  description  in  each  would  be  complete,  defi- 
nite, and  certain. 

It  was  not  held  in  Delorme  v.  Ferk^  24:  Wis.  201,  nor 
Meade  v,  Gilfoyle^  supra^  that  a  statute  might  supply  an  en- 
tire want  of  description;  but  merely  that  any  description 
in  a  tax  deed  which  indicated  the  land  intended  with 
ordinary  and  reasonable  certainty,  and  which  would  be 
sufficient  between  grantor  and  grantee  in  an  ordinary  con- 
veyance, would  be  sufficient.  This  is  on  the  theory  that 
the  law  will  not  declare  a  description  void  for  uncertainty 
when  the  light  which  contemporaneous  facts  and  circum- 
stances furnish  renders  it  definite  and  certain.  Docter  v. 
HeUberg^  65  Wis.  421.  "  It  is  undoubtedly  essential  to  the 
validity  of  a  grant,"  said  Marshall,  C.  J.,  "that  there 
should  be  a  thing  granted,  which  must  be  so  described  as  to 
be  capable  of  being  distinguished  from  other  things  of  the 
same  kind.  But  it  is  not  necessary  that  the  grant  itself 
should  contain  such  a  description  as,  without  the  aid  of 
extrinsic  testiracmy,  to  ascertain  precisely  what  is  conveyed. 
Almost  all  grants  of  land  call  for  natural  objects,  which 
must  be  proved  by  testimony  consistent  with  the  grant,  but 
not  found  in  it."     Bl-ake  v.  Doherty^  5  Wheat.  862. 

Undoubtedly  a  tax  deed  or  a  tax  certificate  must  be  con- 
strued with  reference  to  existing  statutes.  In  other  words, 
statutes  may  be  enacted  for  the  purpose  of  aiding  descrip- 
tions in  tax  proceedings.  But  it  does  not  necessarily  follow 
that  such  statutes  may  entirely  dispense  with  all  descrip- 
tion, or  subject  the  same  to  an  annual  change  by  a  city 
council  or  its  selected  agencies,  in  conformity  with  a  ficti- 
tious standard  or  model  devised  to  satisfy  the  convenience 
or  caprice  of  some  official  or  agent.    The  contention  is,  in 
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effect,  that  by  the  act  in  question  the  legislature  did  devise 
such  fictitious  standard  or  model,  by  way  of  giving  to  the 
Initiated  special  significance  to  arbitrary  "parts"  or  "num- 
bers," to  be  placed  in  "  numerical  order,"  and  each  and 
every  lot  or  parcel  of  land  in  the  city  to  be  known  and 
designated  simply  by  such  number  or  part,  as  stated. 
One  of  the  most  vicious  features  of  such  fictitious  standard 
or  model  is  the  annual  change  or  readjustment  thereof,  as 
made  necessary  by  the  assessor's  book  and  the  correspond- 
ing map  being  written  up  and  corrected  annually  by  add- 
ing thereto  and  changing  and  correcting  descriptions 
therein.  By  virtue  of  such  annual  change  or  readjustment 
of  such  fictitious  standard  or  model,  and  upon  the  assump- 
tion that  the  number  by  which  the  land  is  to  be  designated 
in  each  tax  certificate,  certificate  of  redemption,  and  tax 
deed  is  the  one  last  applied  to  any  particular  piece  of  land, 
it  is  easy  to  conceive  how  a  lot  or  parcel  of  land  might  be 
designated  in  the  assessment  or  tax  roll  by  one  number, 
and  the  next  year  the  same  land,  or  some  part  of  it,  in  the 
advertisement  and  certificate  of  sale  by  an  entirely  differ- 
ent number,  and  then,  perhaps  a  year  or  so  afterwards,  in 
a  certificate  of  redemption  by  a  still  different  number,  and 
finally  in  a  tax  deed  by  a  still  different  number.  But  if 
such  assumption  is  unfounded,  and  the  designation  in  each 
advertisement,  certificate,  paper,  conveyance,  or  proceed- 
ing for  the  assessment  or  collection  of  taxes  (sec.  6)  is  to  be 
the  same  number  mentioned  in  the  assessment  and  tax  roll 
upon  which  it  is  founded,  then  the  confusion  might  still  be 
great;  for,  in  case  of  delinquencies  in  the  payment  of  taxes 
for  several  successive  years,  there  might  be  a  corresponding 
multiplicity  of  numbers,  with  each  separate  number  used 
to  designate  the  same  land  in  a  variety  of  papers.  This 
would  render  a  designation  by  a  mere  number  without  sig- 
nificance. True,  each  of  the  certificates  of  sale  in  question 
states  the  particular  year  for  which  the  taxes  were  due  and 
Vol.  68— U 
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unpaid.  But  neither  states  the  precise  time,  nor  even  the 
year,  when  such  fictitious  designation  therein  employed  be- 
came fixed.  We  may  assume,  for  the  purposes  of  this  case, 
the  possibility  or  even  the  probability  of  ascertaining  with 
certainty  the  land  supposed  to  be  represented  by  such  ficti- 
tious designation,  by  the  aid  of  an  expert  in  such  matters. 
The  same  would  be  true  of  a  correct  description  in  a 
foreign  language.  But,  even  upon  such  assumption,  is  not 
such  fictitious  designation  well  calculated  to  deceive  and 
mislead  the  unlearned,  the  unwary,  and  in  fact  almost 
everybody  owning  land  in  the  city,  except  those  whose 
business  or  interest  has  induced  a  thorough  familiarity  with 
such  matters? 

But  all  the  land  in  the  city  may  not  be  owned  by  resi- 
dents of  the  city.  Presumably  it  is  not.  A  nonresident  of 
any  city  or  the  state  may  own  land  in  a  dozen  cities  and 
other  parts  of  the  state.  If  Oconto  can  have  an  independ- 
ent, fictitious  designation,  then  each  of  the  other  cities  may 
devise  an  entirely  diflFerent  fictitious  standard,  thus  making 
the  confusion  of  such  land-owner  worse  confounded.  Of 
course,  the  purpose  of  taxation  is  revenue.  This  should  be 
secured,  however,  without  subjecting  the  owners  of  prop- 
erty to  unnecessary  burdens.  Before  the  title  to  land 
should  be  divested  by  tax  proceedings,  the  owner  should 
have  a  full  and  fair  opportunity  for  hearing,  payment,  and 
redemption.  In  such  proceedings,  the  land  should  be  de- 
scribed with  sufficient  particularity  to  afford  the  owners  and 
others  interested  the  means  of  identification  without  mis- 
leading them.  Cooley  on  Taxation,  404  et  seq.  One  of  the 
objects  of  tax  proceedings,  and  especially  notices,  posters, 
advertisements,  etc.,  is  to  give  owners  and  all  others  inter- 
ested an  opportunity  of  being  heard  and  due  notice  that 
the  title  is  to  be  ultimately  divested  unless  the  tax  is  paid  or 
the  land  redeemed.  Hence  it  has  often  been  held  that  such 
tax  proceedings,  taken  together,  are  in  effect  "  due  process 
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of  law,"  within  the?  meaning  of  the  constitution.  Sec.  1, 
art  XIV,  Amendments,  Const.  TJ.  S. ;  Baldwin  v.  Ely^  66 
Wis.  188-191,  and  cases  there  cited.  But  to  hold  that 
every  owner  of  real  estate  in  the  city  is  bound,  not  only  to 
know  the  provisions  of  the  act  in  question  and  the  first  fic- 
titious designation  of  every  part  of  his  land  or  any  subdi- 
vision thereof  under  it,  but  also  each  and  every  annual 
change  and  readjustment  of  the  same  without  any  reference 
thereto  in  any  such  assessment,  tax  roll,  advertisement,  cer- 
tificate, paper,  conveyance,  or  proceeding,  for  the  assess- 
ment and  collection  of  taxes  against  the  same,  is  to  hold 
that  he  has  constructive  notice  of  what,  to  the  great  mass 
of  people,  is  concealed  information,  and  that  there  maj'^  be 
doe  process  of  law  in  divesting  title  to  land  by  such  tax 
proceedings  without  any  practical  or  known  opportunity  for 
a  hearing,  payment,  or  redemption.  This  would  be  worse 
than  no  attempt  at  notice,  for  it  misleads  and  deceives. 
Some  of  the  mischiefs  of  such  an  act,  under  such  a  construc- 
tion, may  be  imagined,  when  we  consider  that  if  the  owner 
should  be  so  bound  all  subsequent  purchasers  of  the  land 
would  be  equally  bound.  The  result  would  be  that  each 
and  every  such  purchaser  would  not  only  be  compelled  to 
ascertain  whether  his  grantor  had  a  clear  title  to  the  land 
as  described  in  his  deed,  but  also  whether  there  was  or  had 
been  any  tax  deed  or  tax  incumbrance  by  any  and  every 
such  fictitious  designation  which  bad  ever  been  so  applied 
to  such  land.  Such  a  holding  would,  in  a  limited  sense, 
frustrate  one  of  the  objects  of  the  recording  acts,  which  is 
to  protect  hona  fide  purchasers  for  value.  It  would  be  in 
its  effect,  to  some  extent,  similar  to  the  change  of  public 
records  of  title  by  authority  of  law.  Thus,  in  addition  to 
the  uncertainty  and  indefiniteness  of  such  fictitious  designa- 
tion, we  find  that  correct  descriptions  in  conveyances  are 
thereby  rendered  unreliable.  Certainly,  no  strained  liberality 
of  construction  should  be  resorted  to  in  order  to  perpetuate 
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an  act  so  fraught  with  public  mischief  and  private  wrong. 
We  must  hold  that  the  description  in  each  of  the  tax  cer- 
tificates in  question  is  too  indefinite  and  uncertain  to  give 
any  substantial  information  to  the  land-owner  or  others  m- 
terested.  The  same  was  presumptively  true  respecting  the 
description  in  the  advertisement  upon  which  the  sale  was 
made  and  the  certificate  issued. 

The  view  we  have  taken  of  the  case  renders  it  unneces- 
sary to  determine  whether  ch.  105,  Laws  of  1881,  is  in  con- 
travention of  the  amendment  to  art.  IV  of  the  constitution 
of  the  state,  which,  among  other  things,  provides: 

"  Sec.  31.  The  legislature  is  prohibited  from  enacting  any 
special  or  private  laws  ...  (6)  for  assessment  or  col- 
lection of  taxes,  or  for  extending  the  time  for  the  collection 
thereof;  (7)  for  granting  corporate  powers  or  privileges, 
except  to  cities,     .     .     . 

"  Sec.  32.  The  legislature  shall  provide  general  laws  for 
the  transaction  of  any  business  that  may  be  prohibited  by 
section  thirty-one  of  this  article,  and  all  such  laws  shall  be 
uniform  in  their  operation  thi'oughout  the  state." 

The  gravity  of  such  a  question  suggests  the  propriety  of 
reserving  its  determination  until  imperative  duty  requires. 

By  the  Court, —  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  for  further  proceedings  accord- 
ing to  law. 


O'Reilly,  Appellant,  vs.  Milwaukee  &  Nobthbrn  Eail- 
BOAD  Company,  Garnishee,  etc.,  Respondent. 
January  15  —  February  i,  1887, 
Liens:  Action,  legal  or  equitable  f    Qamishmeni, 

An  action  to  enforce  a  laborer's  lien  on  cord- wood,  und^  ch.  148^  R.S.. 
as  amended,  is  legal  in  its  nature,  and  garnishnient  may  be  re- 
sorted to  in  aid  thereof. 
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APPEAL  from  the  Circuit  Court  for  Oconto  County. 
The  facts  will  sufficiently  appear  from  the  opinion. 
For  the  appellant  there  was  a  brief  by  Webster  &  Wheeler^ 
ard  oral  argument  by  Mr,  Webster. 
George  H,  Noyes^  for  the  respondent. 

Cole,  0.  J.  This  action  was  commenced  by  summons  to 
enforce  a  laborer's  lien  upon  cord- wood .^  Garnishee  pro- 
ceedings were  subsequently  instituted,  and  the  respondent 
company  summoned  as  garnishee.  The  garnishee  answered, 
denying  all  liability  to  the  defendant  in  the  main  action. 
The  plaintiff  took  issue  on  the  ans.wer  of  the  garnishee. 
Upon  this  issue  coming  on  for  trial,  the  garnishee  proceed- 
ing was  dismissed  on  motion.  The  appeal  is  from  the  order 
dismissing  the  proceeding. 

As  we  understand  the  contention  of  respondent's  counsel, 
it  is  that  the  order  is  correct,  (1)  because  an  action  to  en- 
force a  laborer's  lien  upon  cord-wood  is  essentially  equitable 
in  its  nature,  and  that  the  right  of  garnishment  is  not  given 
in  suits  in  equity;  and  (2)  the  proceeding  to  enforce  such 
lien  is  a  special  one,  given  and  regulated  entirely  by  the 
statute,  and  the  garnishee  process  has  not  been  made  ap- 
plicable to  it. 

Whether  the  proceeding  to  enforce  the  lien  is  legal  or 
equitable  depends  wholly  upon  the  provisions  of  the  statute. 
It  is  competent  for  the  legislature  to  give  such  a  remedy  in 
a  legal  action,  and  in  the  particular  case  w^e  can  only  deter- 
mine from  the  statute  itself  whether  the  proceeding  par- 
takes of  a  legal  or  equitable  character.  An  action  to  enforce 
a  mechanic's  lien  under  the  Kevision  of  1878  has  been  held 
to  be  equitable  mainly  because  the  procedure  to  enforce 
it  was  very  similar  to  a  suit  to  foreclose  a  mortgage,  and 
provision  was  made  for  an  equitable  distribution  of  the  pro- 
ceeds of  the  sale  among  the  several  lien  claimants  (  Wilier 
V.  Bergenthal^  50  Wis.  474),  although  under  the  old  statute 
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it  had  been  decided  that  the  action  was  one  at  law.    Marsh 
V.  Fraaer,  27  Wis.  596. 

An  examination  of  the  provisions  of  ch.  143,  R.  S.,  as 
amended,  which  give  the  laborer's  lien  upon  cord-wood, 
convinces  us  that  the  proceeding  to  enforce  such  lien  is 
legal.  The  procedure  is  analogous  to  an  ordinary  action  at 
law  inter  partes.  Attachment  is  given  as  an  ancillary  rem- 
edy; a  justice  of  the  peace  has  jurisdiction  where  the 
amount  claimed  does  not  exceed  his  jurisdiction ;  the  cause  is 
triable  by  a  court  or  jury ;  if  a  lien  is  proven  and  adjudged 
upon  the  property,  the  judgment  is  enforced  by  an  execu- 
tion in  the  prescribed  form;  and  a  personal  judgment  is 
rendered  in  favor  of  the  plaintiff  and  against  the  defendant 
liable  for  the  labor  performed.  These  features  of  the  pro- 
ceeding lead  us  to  class  it  among  legal  actions.  It  is  sug- 
gested that  a  personal  judgment  is  not  rendered  against  the 
party  liable  for  the  debt  except  on  failure  to  establish  the 
lien.  But  we  cannot  adopt  that  construction  of  the  statute 
In  our  judgment,  it  would  be  contrary  to  the  manifest  in- 
tention of  the  legislature  to  so  hold. 

Further,  it  is  said  that  in  ch.  143,  as  amended,  which 
gives  this  special  proceeding  to  enforce  a  lien  upon  cord- 
wood,  etc.,  there  is  no  mention  of  a  remedy  by  garnish- 
ment; therefore  garnishee  process  cannot  be  resorted  to  in 
aid  of  the  action.  But  we  see  no  sufficient  reason  for  saying 
that  the  garnishee  proceeding  cannot  be  invoked  in  this 
case.  Ch.  125,  R.  S.,  provides  that  any  creditor  shall  be  en- 
titled to  proceed  by  garnishment  against  any  person,  except 
a  municipal  corporation,  who  shall  be  indebted  to  or  have 
any  property  whatever  in  his  possession  or  under  his  con- 
trol belonging  to  such  creditor's  debtor,  upon  the  conditions 
and  in  the  manner  therein  prescribed.  This  remedy  may 
be  had  by  complying  with  the  statute  either  at  the  time  of 
the  issuing  of  the  summons,  or  at  any  time  thereafter  be- 
fore final  judgment,  in  any  action  to  recover  damages 
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founds  upon  a  contract  express  or  implied.  It  is  true,  the 
remedy  by  attachment  is  given  in  the  lien  sait,  but  that  is 
not  inconsistent  with  the  remedy  given  by  the  garnishee 
process.  Why  cannot  garnishment  be  resorted  to  in  aid  of 
the  lien  suit,  even  if  an  attachment  has  been  issued?  We 
certainly  can  see  no  objection  to  it.  But  here  the  plaintiff 
did  not  see  fit  to  avail  himself  of  an  attachpient.  He  com- 
menced the  action  by  summons,  and  then  instituted  the 
garnishee  proceedings.  The  practice  seems  to  us  to  be 
sanctioned  by  the  statute. 

It  follows  from  these  views  that  the  order  of  the  circuit 
court  must  be  reversed,  and  the  cause  remanded  for  further 
proceedings  according  to  law. 

By  the  CourL —  It  is  so  ordered. 


Smith  and  another,  Appellants,  vs.  Geady,  Executor,  etc., 
Bespondent. 

Jantiary  15 — February  i,  1887, 

(1)  Foreign  judgment:  Jurisdiction:  Personal  servioe  of  process  in  an- 
other county,  (2)  Estates  of  decedents:  Extending  time  to  present 
claims:  Abuse  of  discretion. 

1.  Jurisdiction  of  the  person  of  a  party  cannot  be  acquired  by  the  serT- 
ice  of  process  outside  of  the  territorial  limits  of  the  government 
where  the  court  sits,  even  though  such  party  be  a  subject  of  such 
government,  and  the  cause  of  action  arose  within  its  limits,  and  its 
laws  have  authorized  such  service  and  a  personal  judgment 
founded  thereon. 

t  A  claim  against  a  decedent  based  upon  a  foreign  judgment  was  dis- 
allowed on  the  ground  that  such  judgment  was  void  for  want  of 
jurisdiction.  Held,  that  upon  application  made  thereafter  in  due 
time  the  county  court  should  have  extended  the  time  for  present- 
ing claims,  so  as  to  allow  a  claim  to  be  presented  based  upon  the 
original  demand  upon  which  such  judgment  was  founded. 
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APPEALS  from  the  Circuit  Court  for  Chippewa  County. 

The  plaintiffs  duly  presented  to  the  Chippewa  county 
court,  for  allowance,  their  verified  claim  against  the  estate 
of  Patrick  O'Donnel,  the  defendant's  testator,  founded  upon 
a  judgment  recovered  by  them  in  the  county  court  of  the 
county  of  Peterborough,  in  the  province  of  Ontario  and  do- 
minion of  Canada,  against  the  testator  in  his  life-time.  The 
Chippewa  county  court  disallowed  the  claim,  whereupon 
the  plaintiffs  appealed  to  the  circuit  court.  The  circuit 
court  also  disallowed  it,  and  from  the  judgment  of  disal- 
lowance the  pFaintiffs  have  appealed  to  this  court. 

A  duly  exemplified  copy  of  the  judgment  roll  in  the  On- 
tario court,  including  the  judgment,  was  offered  in  evidence 
by  the  plaintiffs,  from  which  it  appears  that  the  action, 
which  was  commenced  by  a  writ  of  summons,  was  a  per- 
sonal action  against  the  defendant  for  services  as  solicitors 
alleged  to  have  been  rendered  him  in  Ontario  by  the  plaint- 
iffs; that  the  only  service  of  such  process  upon  the  testator 
was  made  upon  him  personally  in  the  county  of  Chippewa 
in  this  state,  and  that  he  made  no  appearance  to  the  action. 
It  also  sufficiently  appears,  by  a  stipulation  of  facts  made  in 
the  case  and  otherwise,  that  the  testator  resided  in  Ontario 
and  was  a  subject  of  Great  Britain  when  he  became  in- 
debted to  the  plaintiffs ;  that  he  continued  such  subject  un- 
til his  death;  that  he  was  not  a  resident  of  Ontario  and  had 
no  property  therein  when  process  was  served  upon  him,  or 
afterwards;  that  all  the  proceedings  in  the  Ontario  action, 
including  the  service  of  process  in  this  state,  are  regular 
under  the  law^sof  Ontario,  and  that  the  judgment  is  author- 
ized by  such  laws;  also  that  the  Peterborough  county  court 
is  a  court  of  record  having  jurisdiction  of  such  actions. 

The  second  appeal  herein  is  from  an  order  of  the  circuit 
court  affirming  an  order  of  the  county  court  denying  the 
application  of  the  plaintiffs  for  an  extension  of  time  to  pre- 
sent, as  a  claim  against  the  estate  of  the  testator,  the  original 
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demand  of  the  plaintiffs,  which  is  the  basis  of  the  Ontario 
judgment.  This  application  was  made  after  the  order  of 
the  county  court  disallowing  the  judgment  as  a  claim 
against  the  estate  had  been  appealed  to  the  circuit  court, 
and  while  the  matter  was  pending  in  that  court. 

For  the  appellants  there  were  briefs  by  Cole  <&  Sleight^ 
and  oral  argument  by  Mr.  Cole.  To  the  point  that  con- 
structive service  or  any  service  upon  a  citizen  in  the  method 
laid  down  by  the  laws  of  the  state  or  country  of  which  he 
is  a  citizen,  is  good  against  him,  gives  jurisdiction  of  his  per- 
son, and  a  judgment  entered  against  him  thereon  can  be  re- 
covered on,  oven  in  another  state  or  foreign  country,  they 
cited  Freeman  on  Judgments  (3d  ed.),  sees.  588,  589,  590 ; 
Schibsby  v.  Westenholz^  L.  R.  6  Q.  B.  155 ;  Warrener  v.  Kings- 
mm,  8  U.  C.  Q.  B.  407;  Bum  v.  Jiletcher,  23  id.  28;  lious- 
itUonv.  EoiisaiUony  11  Cent.  L.  J.  270;  Copin  v.  Adamson, 
10  Eng.  (Moak),  492;  8.  C.  3  Cent.  L.  J.  208;  Cassidy  v. 
Ledch,  2  Abb.  N.  0.  316;  Huntley  v.  Baker,  33  Hun,  578; 
StocJcwell  V.  McCracken,  109  Mass.  86;  Story's  Confl.  of 
Laws  (8th  ed.),  3, 809 ;  Reynolds  %\  Fenton,  3  C.  B.  187 ;  Beo- 
(fiet  V.  MacCarthy,  2  Barn.  &  A.  951, 958;  Cavan  v.  Stewart, 
1  Starkie,  525 ;  Mauhourquet  v.  Wyse,  1  Ir.  Rep.  471 ;  Doug- 
las V.  Forres^,  4  Bing.  686;  Cowan  v.  Braidwood,  9  Dowl. 
27;  39  Eng.  C.  L.  694;  Gauthier  v.  Blight,  5  U.  C.  C.  P. 
122;  Bank  of  Axistralasia  v.  Mas,  16  Q.  B.  717;  BanJc  of 
Australasia  v.  Harding,  9  0.  B.  661 ;  Vallee  v.  Dumergue,  4 
Exch.  290;  La  Fayette  Ins,  Co.  v.  French,  18  How.  404; 
Gtbis  V.  Queen's  Ins.  Co.  63  K  Y.  114,  122,  127;  Hunt  v. 
Sunt,  72  id.  217,  237;  Godard  v.  Gray,  L.  R.  6  Q.  B.  139, 
148;  McEwan  v.  Zimmer,  38  Mich.  765 ;  Henderson  v.  JStani- 
ford,10b  Mass.  504;  Hunt  v.  Lyle,  8  Yerg.  142-4;  Gillespie 
«.  Coinm.  Mut.  M.  Ins.  Co.  12  Gray,  201 ;  Morrison  v.  Un- 
derwood, 5  Cush.  52. 

For  the  respondent  there  were  briefs  by  Anderson  cfe 
Bowe,  and  oral  argument  by  Mr.  Bowe.    To  the  point  that 
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the  service  of  a  summons  outside  of  the  territory  where  it 
is  issued  is  simply  a  void  proceeding  so  far  as'  giving  juris- 
diction to  render  a  judgment  i/npersoncmi  is  concerned,  and 
that  this  rule  is  not  altered  by  any  consideration  of  the  citi- 
zenship of  the  party  to  whom  it  is  directed,  or  of  the  cause 
of  action  intended  to  be  based  upon  it,  they  cited  McEwan  v, 
Zimmer,  38  Mich.  765;  Story's  Confl.  of  Laws,  sec.  539; 
Wharton's  Confl.  of  Laws,  sec.  712;  Hall  v.  Williams,  6  Pick. 
232;  Fenton  v.  OoHick,  8  Johns.  193;  Robinsoii  v.  Ward^s 
EscWsy  id.  86;  EUbum  v.  Woodvyorih,  5  id.  37;  Pech  u 
Cook,  41  Barb.  549 ; .  Pawling  v.  Bird's  Ea^rs,  13  Johns.  193; 
Noyes  v.  Butler,  6  Barb.  615 ;  Jarvis  v.  Barrett^  14  Wis. 
694. 

Lyon,  J.  I.  The  only  question  which  the  first  appeid 
herein  presents  for  determination  is,  Did  the  service  of  pro- 
cess in  this  state  upon  Patrick  O'Donnel,  the  defendant's 
testator,  give  the  Ontario  court  jurisdiction  of  his  person, 
so  as  to  make  valid  its  personal  judgment  against  him, 
based  entirely  upon  such  service?  Whatever  validity  such 
judgment  may  have  in  Ontario  or  Canada  under  the  laws 
of  that  province  or  dominion,  in  this  country  the  authori- 
ties are  very  uniform  that  a  personal  judgment,  founded 
alone  upon  service  of  process  in  another  state  or  foreign 
country,  is  void.  Many  of  the  cases  which  so  hold  are 
cited  in  the  brief  of  counsel  for  the  defendant.  Of  these 
McEwa/n  v.  Ziminer,  38  Mich.  765,  is  worthy  of  special  no- 
tice.    See,  also,  Bischoff  v.  Wethered,  9  Wall.  812. 

But  it  is  not  necessary  to  look  elsewhere  for  doctrine  or 
authority  on  this  question,  for  this  court  ruled  upon  the 
subject  many  years  ago,  in  Jarvis  'o.  Barrett^  14  Wis.  591. 
The  question  was  there  settled,  and  further  discussion  of  it 
foreclosed,  in  the  following  terms :  "  It  is  a  universally  ac- 
knowledged principle  that  jurisdiction  cannot  be  acquired 
or  exercised  over  persons  or  property  without  the  territorial 
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limits  of  the  government  where  the  court  sits,  and  that  the 
legislature  possesses  no  power  to  grant  it.  It  can  only  be 
obtained  of  persons  and  property  within  the  territory  so  as 
to  be  subjected  to  the  process  of  the  court.  Jurisdiction  of 
a  defendant  cannot  be  acquired  so  as  to  bind  him  personally^ 
except  by  his  voluntary  appearance,  or  by  due  service  of 
process  within  the  state;  and  service  out  of  the  state  is  ut- 
terly nugatory  and  void  for  that  purpose.^' 

The  claim  against  the  estate  of  the  testator  being  upon 
the  void  judgment  alone,  it  was  properly  disallowed  both 
by  the  county  and  circuit  courts. 

By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. 

II.  On  the  second  appeal  but  little  need  be  said.  The 
plaintiffs  (or,  wha^  is  the  same  thing,  their  attorneys)  seem 
to  have  had  great  faith  in  the  validity  of  the  Ontario  judg- 
ment, and  have  pursued  their  claim  thereon  against  the  es- 
tate of  O'Donnel  with  great  diligence  and  vigor  until  the 
present  time.  We  do  not  think  it  should  be  regarded  as 
unpardonable  laches  on  their  part  that  they  failed  to  file  a 
claim  founded  upon  the  original  demand  before  the  time 
limited  by  the  court  in  the  first  instance  for  the  presenta- 
tion of  claims,  had  expired.  It  would  be  an  anomaly  were 
a  claimant  to  present  together  a  claim  against  an  estate  on 
a  simple  contract  debt,  and  one  on  a  judgment  for  such 
debt.  It  is  only  after  the  judgment  is  declared  invalid  that 
the  creditor  can  properly  proceed  upon  the  original  demand. 
And  he  is  not  justly  subject  to  punishment  or  censure  if  he 
brings  the  question  of  the  validity  of  his  judgment  to  this 
court  for  final  determination. 

.  Within  due  time  after  the  county  court  held  the  Ontario 
judgment  invalid,  the  plaintiffs  made  their  application  to 
that  court  to  extend  the  time  for  creditors  to  present  claims 
against  the  estate,  to  the  end  that  they  might  present  a 
claim  based  upon  their  original  demand  against  O'Donnel. 
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We  see  no  good  reason  why  the  application  was  not 
granted.  It  is  equitable  and  just  that  the  plaintiffs  should 
have  the  relief  prayed,  and  in  refusing  it  we  think  the 
county  court  went  beyond  the  limits  of  a  sound  and  just 
discretion. 

For  these  reasons  the  order  of  the  circuit  court  appealed 
from  must  be  reversed,  with  directions  to  that  court  to 
reverse  the  order  of  the  county  court  denying  the  applica- 
tion for  an  extension  of  time  to  present  claims  against  the 
estate  of  O'Donnel,  and  to  direct  that  court  to  give  the 
plaintiffs  an  opportunity  so  to  present  their  claim. 

£y  the  Court —  It  is  so  ordered. 

See  note  to  this  case  in  81  N.  W.  Rep.  478.— Rep. 


Ievin  and  othere,  Respondents,  vs.  Surra,  Appellant. 

January  15  —  March  1, 1887, 

(1)  Appeal   to  S,  C:  Form  of  notice,    (2)   Execution:  (Correcting 
sheriff  ^8  return:  Evidence. 

1.  Under  sec.  8049,  R.  S.,  the  notice  of  an  appeal  from  an  order  or 

judgment  need  not  specifically  state  that  it  is  '*  from  the  whole 
thereof." 

2.  Defendant  in  replevin  had  judgment  for  a  return  of  the  property 

taken  on  tlie  writ  or.  if  a  return  could  not  be  liad»  for  its  value. 
The  officer  to  whom  execution  was  issued  made  return  thereof  to 
the  effect  that  a  return  of  the  property  could  not  be  had  and  that 
the  execution  was  unsatisfied.  Assuming  that  upon  a  proper 
showing  the  trial  court  might  direct  such  return  to  be  corrected  or 
amended  (a  point  not  determined),  it  is  Tield  upon  the  evidence  that 
such  return  was  true  and  that  no  amendment  should  be  made. 

APPEAL  from  the  Circuit  Court  for  Door  County. 
Replevin.    The  cause  was  before  this  court  on  a  former 
appeal,  and  is  reported  in  66  Wis.  113.    After  the  circuit 
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court  had,  by  the  order  or  judgment  there  appealed  from, 
directed  that  the  execution  be  recalled,  such  execution  was 
returned  to  the  clerk  by  the  sheriff  with  the  following  in- 
dorsement thereon : 

^^  Door  County  —  88.  In  accordance  with  the  annexed 
order  of  court  recalling  the  within  execution  I  return  the 
same  unsatisfied.  Aenold  Wageneb,  Sheriff  of  Door 
Countv,  Wis." 

After  the  reversal  of  such  order  or  judgment  on  such 
former  appeal  the  plaintiffs  moved  in  the  circuit  court  that 
the  recital  contained  in  the  notice  of  sale  of  land  on  the 
execution  (referred  to  in  the  opinion  66  Wis.  119),  to  the 
effect  that  a  return  of  the  property  could  not  be  had,  be 
quashed  and  stricken  out  as  untrue  in  fact  and  a  mere  inad- 
vertent statement;  also  that  the  word  ''unsatisfied"  be 
stricken  out  in  the  return  indorsed  upon  the  back  of  the 
execution,  so  as  to  make  the  same  show,  as  the  fact  is  alleged 
to  be,  that  the  sheriff  merely  returned  said  execution  pur- 
suant to  and  in  obedience  to  the  order  or  judgment  of  the 
court  recalling  the  same.  The  circuit  court  granted  the 
motion,  and  from  the  order  entered  accordingly  the  defend- 
ant appealed. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
0.  E.  db  Y.  V.  J^reutzer  and  John  J,  Tracy ^  and  for  the  re- 
spondents on  that  of  Wm.  H.  Timlin. 

To  the  point  that  if  the  sheriff's  return  is  i  ncorrect  the  court 
has  no  power  to  correct  it  oi:  compel  its  correction,  counsel 
for  the  appellant  cited  Freeman  on  Executions,  358,  361 ; 
Gauhot  V.  Du  Crouj/j  2  Dowl.  P.  Cas.  86 ;  Evans  v.  Parker j 
20  Wend.  622;  1  Carr.  &  M.  772;  Wash.  Mill  Co.  v.  Ein- 
near  J  1  Wash.  Ter.  99 ;  Humphries  v.  Lawson^  7  Ark.  341 ; 
Sawyer  v.  Curtis^  2  Ashm.  (Pa.),  127;  Whitaker  v.  Sumner, 
19  Am.  Dec.  298 ;  Gardner  v.  ELos^ner,  6  Mass.  325 ;  Stevens 
V.  Brown,  23  Am.  Dec.  215;  Townsend  v.  Olin,  5  Wis.  207; 
Crocker  on  Sheriffs,  sec.  46;  Stinson  v.  Snow,  25  Am.  Dec. 
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238;  S.  C.  10  Me.  263;  Taylor  v.  Lewis,  19  Am.  Deo.  135; 
S.  C.  2  J.  J.  Marsh.  400;  Blythe  v,  Richards,  13  Am.  Dec. 
672;  S.  a  10  Serg.  &  R.  261;  DelZer  v.  Roberts,  15  Am. 
Dec.  578 ;  S,  C,  13  Serg.  &  E.  60 ;  Bank  of  GaUipdis  v,  Domi- 
gan,  12  Ohio,  220 ;  Bank  of  Vtioa  v,  Mersereau,  3  Barb.  Ch. 
528;  Piper  v.  Elwood,  4  Denio,  165;  61  Ind.  478;  6  Barb. 
110;  11  id.  481;  5  Cal.  53;  HoU  v.  Robinson,  56  Am.  Dec. 
240. 

To  the  point  that  the  return  of  a  sheriff  may  upon  proper 
proofs  be  quashed  or  corrected  upon  application  by  a  sher- 
iff, or  by  a  purchaser  or  a  party,  counsel  for  the  respond- 
ents cited  2  Phillips  on  Evi.  (Cowen  &  Hill's  notes),  page 
376,  ch.  5,  and  cases  cited ;  McMichael  v.  Bank  of  Montgom- 
ery, 14  Ala.  498;  For^th  v.  Mariott,  1  Bos.  &  P.  251; 
Burks  V.  Maine,  16  East,  2;  Williams  v,  Rogers,  5  Johns. 
163;  Flanagan  v.  Tinin,  37  How.  Pr.  130. 

Cole,  C.  J.  A  motion  was  made  to  dismiss  the  app'eal 
herein,  which  has  been  decided,  but  no  opinion  was  given 
on  the  motion.  It  is  thought  advisable  to  state  here  our 
views  upon  the  question  of  practice  involved  in  the  motion. 
The  ground  of  the  motion  was  that  no  notice  of  appeal  such 
as  is  required  by  law  was  ever  served.  After  entitling  the 
cause,  the  notice  states  "  that  the  defenda^jt  appeals  to  the 
supreme  court  from  the  order  of  the  circuit  court  entered 
on  the  26th  day  of  July,  1886,  in  the  above-entitled  cause." 
The  objection  to  this  notice  is  that  it  fails  to  state  whether 
the  appeal  is  from  the  whole  or  some  part  of  the  order.  The 
statute  requires  a  notice  in  writing  to  be  served  on  the  ad- 
verse party  and  on  the  clerk  of  the  court  in  which  the 
judgment  or  order  appealed  from  is  entered,  "  stating  the 
appeal  from  the  same,  and  whether  the  appeal  is  from 
the  whole  or  some  part  thereof;  and  if  from  a  part  only, 
specifying  the  part  appealed  from."  Sec.  3049,  R  S.  Now, 
when  a  party  appeals  from  an  entire  order  or  judgment,  it 
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is  said  the  notice  must  state  that  the  appeal  is  from  '^  ths 
whole  thereof ^^^  or  the  notice  will  be  defective.  We  do  not 
think  that  this  is  the  meaning  of  the  statute.  Where  the 
appeal  is  from  an  order  or  a  judgment,  the  necessary  im- 
plication is  that  it  is  from  the  whole  of  the  order  or  judg- 
ment. Saying,  in  such  a  case,  that  the  appeal  is  from  the 
"  whole  thereof,"  is  mere  tautology  and  adds  nothing  to 
the  sense.  The  object  of  the  statute  is,  where  an  appeal  is 
from  a  part  of  an  order  or  judgment,  that  the  notice  shall 
specify  the  part  appealed  from.  But  no  such  statement  is 
necessary  when  the  appeal  is  from  an  order  or  judgment, 
because,  as  we  have  said,  the  plain  implication  is  that  the 
appeal  is  from  the  whole  of  such  order  or  judgment.  For 
these  reasons  we  deem  the  notice  of  appeal  in  this  case  suf- 
ficient. In  Olinger  v.  Liddle,  55  Wis.  621,  which  counsel 
relied  on  to  support  his  motion  to  dismiss,  there  was  an 
attempt  to  include  two  judgments  in  one  appeal.  It  was 
claimed  that  the  statement  in  the  notice  that  the  appellant 
"  appeals  from  the  whole  and  every  part  thereof  "  referred 
only  to  one  judgment.  But  this  court  held  that  the  speci- 
fication referred  to  both  judgments,  and  that  b6th  could  be 
reviewed  were  such  appeals  admissible.  The  decision  has 
DO  particular  application  to  this  case. 

The  order  appealed  from  in  this  case  directed  that  the  re- 
cital contained  in  the  notice  of  sale  of  land  on  execution, 
referred  to  in  the  opinion  of  this  court  (66  Wis.  119),  to  the 
effect  that  a  return  of  the  property  could  not  be  had,  be 
quashed  and  stricken  out;  also  that  the  return  of  the  sheriff 
on  the  back  of  the  execution  be  corrected  by  striking  there- 
from the  word  "  unsatisfied." 

The  sheriff  was  not  a  party  to  this  proceeding,  nor  did 
he  ask  that  his  return  be  corrected  because  it  was  false  or 
not  according  to  the  real  facts ;  and  the  counsel  for  the  ap- 
pellant insists  that  the  court  had  no  power  whatever  to 
quash  the  return  made  on  the  execution  by  the  sheriff,  with- 
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out  the  request  of  that  oflBcer.  He  says  the  return  was 
conclusive  upon  the  parties,  and  that  even  upon  the  appli- 
cation of  the  sheriff  himself  he  would  not  be  allowed  to 
impeach  or  contradict  it.  The  oflBcer  is  responsible  for  bis 
return,  and  if  it  is  false  in  any  respect  the  injured  party  has 
his  action  for  damages  against  him.  There  is  a  very  strong 
intimation  in  the  former  opinion  that  this  view  of  the  law 
is  correct,  but  under  the  circumstances  we  do  not  feel  called 
upon  to  determine  whether  or  not  the  court,  on  a  proper 
showing,  would^  have  the  power  of  directing  the  return  to 
be  amended,  as  was  done  here;  for  we  are  entirely  satisfied 
upon  the  evidence  that  the  property  seized  and  taken  from 
the  appellant  could  not  be  returned,  or  at  least  was  never 
tendered  to  him;  therefore  there  was  no  mistake  or  omis- 
sion to  be  corrected  or  supplied  in  the  return  as  it  stood 
originally. 

Considering  then  the  case  upon  the  merits,  as  was  done 
in  the  court  below,  the  inquiry  is.  Do  the  aflBdavits  and 
testimony  taken  before  the  referee  justify  the  conclusion 
that  the  property  adjudged  to  the  appellant  could  not  be 
returned  to  him?  For  unless  substantially  the  same  rail- 
road ties,  fence  posts,  and  telegraph  poles  which  were 
taken  from  him  on  the  writ  of  replevin  could  be  returned 
or  tendered,  the  word  "  unsatisfied  "  should  not  have  been 
stricken  from  the  back  of  the  execution.  This  is  very  ob- 
vious. What  then  are  the  facts  in  regard  to  that  matter  ? 
There  is  considerable  contradiction  in  the  statements  of  the 
witnesses  who  were  examined,  and  in  the  aflfidavits  used  on 
both  sides,  on  the  hearing  of  the  rule  to  show  cause.  But 
to  our  minds  the  decided  weight  of  testimony  clearly 
proves  that  the  identical  property  taken  from  the  appellant 
and  delivered  to  the  plain tiflfs,  was  not  found  and  could 
not  be  returned.  Of  course,  it  was  incumbent  upon  the 
plaintiflfs  to  show  that  a  return  of  the  property  could  be 
had,  and  that  a  tender  of  it  was  made.    The  property  was 
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put  into  their  possession  or  under  their  control,  and  they 
should  return  it  or  pay  for  it.  If  it  has  been  lost,  they  are 
responsible  for  it.  It  would  be  unprof  table  to  state  at  any 
length  the  testimony  bearing  on  the  question  of  fact  as  to 
whether  a  return  of  the  property  could  be  had.  Marshall, 
who  was  the  agent  of  the  plaintiffs  and  had  the  control 
and  management  of  the  property,  says  thp^t  part  of  the 
timber  remains  unmoved  on  the  creek  in  the  same  place 
where  it  was  found  by  the  sheriff  when  seized,  and  in  the 
same  condition,  and  that  the  remaining  portion  is  piled  on 
the  bank  of  and  close  .by  the  waters  of  the  slough  in  which 
it  was  found  by  the  sheriff  when  taken  on  the  writ;  and 
that  it  is  in  a  better  position  and  worth  as  much  piled  on 
the  bank  of  the  slough  as  it  would  be  floating  in  the  waters 
thereof.  The  witness  Jacobson  fully  corroborates  this 
statement,  both  in  his  affidavit  and  in  his  testimony  befoi*e 
the  referee.  This  witness,  some  time  in  the  summer,  re- 
moved, by  the  order  of  Marshall,  the  property  from  the 
wators  of  the  slough  and  piled  it  higher  up  on  the  bank, 
where  it  remained.  There  are  one  or  two  other  witnesses 
who  slightly  corroborate  the  statement  that  the  identical 
property  taken  could  be  returned  or  was  tendered.  The 
under-sheriff,  Wagener,  who  aided  in  executing  the  writ  of 
replevin,  says  he  found  a  portion  of  the  ties  and  posts  in 
the  woods  along  and  upon  a  certain  creek  which  empties 
into  the  head  of  North  bay,  where  they  were  seiz«d  but 
not  removed;  that  these  ties  and  posts  were  turned  over 
to  the  plaintiffs ;  that  in  another  place  about  a  mile  dis- 
tant, in  the  waters  of  a  slough  or  bayou  which  opens  into 
North  bay  near  its  head,  were  the  remainder  of  the  posts, 
ties,  and  telegraph  poles  seized  on  the  writ;  that  on  account 
of  the  character  of  the  property,  and  the  depth  and  tem- 
perature of  the  water  of  the  slough  in  which  the  property 
was  afloat,  it  was  impracticable  to  make  an  actual  seizure 
of  the  same;  that  the  seizure  made  was  symbolical  merely, 
Vol.68  — 15 
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and  consisted  only  in  marking  several  pieces  of  timber  and 
placing  the  property  in  the  custody  of  Jacobson  without 
removing  it,  and  also  in  putting  a  boom  between  the  waters 
of  North  bay  and  the  slough,  so  as  to  keep  the  ties,  posts, 
and  poles  within  the  slough.  But  this  oflBcer  could  not 
.  positively  identify  the  ties,  posts,  and  poles  piled  upon  the 
bank  of  the  slough  as  being  the  same  as  those  which  were 
seized  on  the  writ.  This  is  the  most  material  testimony 
tending  to  prove  that  the  same  property  taken  waa  tend- 
ered, or  could  be  returned. 

But  this  evidence  was  met  and  overcome  by  an  over- 
whelming mass  of  testimony  that  a  large  portion  of  the 
ties  and  posts  seized  by  the  sheriff  was  not  tendered,  but 
that  ties  and  posts  of  an  inferior  grade  and  quality  were 
tendered  and  offered  to  be  returned.  Aside  from  the  sworn 
statements  of  the  appellant,  which  are  direct  and  positive 
on  the  point,  there  is  the  testimony  of  six  or  seven  credible 
witnesses  who  worked  for  the  appellant,  chopped  the  ties, 
posts,  and  poles,  or  who  hauled  them  to  the  slough,  and 
who  swear  as  to  the  character  and  quality  of  the  timber 
cut  and  hauled.  The  fact  is  conclusively  established  by 
these  witnesses  that  the  ties,  posts,  and  poles  chopped,  sawed, 
and  hauled  were  mostly  manufactured  from  green  trees, 
contained  but  a  small  percentage  of  culls,  and  were  of  a 
good  quality  and  merchantable.  The  fact  was  proven  be- 
yond successful  contradiction  that  a  large  portion  of  the 
ties,  posts,  and  poles  piled  on  the  bank  of  the  slough  was, 
to  use  the  words  of  one  of  plaintiff's  witnesses  (Tellofson), 
"poor  stuff;  looked  poorer  than  any  large  lot  of  stuflf  I 
ever  saw  gotten  out  by  anybody.  Much  of  it  looked  like 
the  leavings  of  an  old  banking  ground."  This  is  the  char- 
acter of  the  timber  which  was  offered  to  be  returned.  The 
appellant  does  not  deny  but  that  some  of  the  ties  and  posts 
piled  at  that  place  were  taken  from  his  possession,  but  he 
says  that  these  were  so  intermixed  with  worthless  stuff  and 
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driftwood  that  they  could  not  be  separated  without  great 
labor  and  expense.  It  is  entirely  clear  that  the  timber 
piled  on  the  bank  of  the  slough  was  not  the  same  as  that 
deposited  in  the  slough  by  the  appellant  and  which  was 
seized  by  the  sheriflf  under  the  writ.  This  fact  is  estab- 
lished by  irrefragable  proof.  It  Vas  likewise  shown  by 
the  witnesses  Tweedale  and  Madden  that  about  two  thou- 
sand pieces  were  taken  from  the  slough  by  one  Larkin  in  the 
summer  of  1883,  all  good  merchantable  timber.  It  is  a 
fair  presumption  that  these  pieces  were  some  deposited  in 
the  slough  by  the  appellant. 

Now,  in  the  light  of  all  this  evidence,  it  is  impossible  to 
say  there  was  anything  untrue  or  false  in  the  return.  The 
court  below  therefore  erred  in  amending  it  and  ordering 
that  the  word  "  unsatisfied  "  be  stricken  from  the  back  of 
the  execution ;  for  no  one  would  claim  that  the  execution 
could  be  satisfied  by  tendering  other  timber  of  an  inferior 
quality  from  that  actually  seized  on  the  writ  of  replevin. 
So,  assuming  that  the  court  on  a  proper  showing  had  power 
to  order  the  return  of  the  officer  to  be  amended,  it  is  ob- 
vious that  no  amendment  should  have  been  made  upon  the 
facts  disclosed  in  the  testimony. 

By  the  Court — The  order  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  for  further  proceedings  in  ac- 
cordance with  this  opinion. 


Ibvin  and  others,  Eespondents,  vs.  Smith,  Appellant. 

January  16  —  March  i,  1887, 

(I)  JReplevin:  Return  bf  property:  Identity:  Evidence.    f£J  Costs:  Two 
appeals:  Printed  case, 

1.  Up<»i  the  evidence  in  this  case  it  is  held  that  ties,  posts,  and  tele- 
gn^h  poles  tendered  to  the  defendant  hy  the  plaintiffs  were  not  the 
identical  property  taken  from  him  under  a  writ  of  replevin,  and 
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that  he  was  therefore  not  bound  to  accept  them  in  satisfaction  of  a 
judgment  in  his  favor  for  the  return  of  such  property. 
2.  There  were  two  appeals  by  the  same  party  in  one  cause,  and  the 
printed  case  on  one  appeal  was  identical  with  the  first  ninety-one 
pages  of  the  printed  case  on  the  other  appeal.  Hdd,  that  in  taxing 
costs  the  appellant  should  be  allowed  for  only  one  printed 
on  both  appeals. 


APPEAL  from  the  Circuit  Court  for  Door  County. 

This  appeal  is  in  the  same  cause  as  that  last  reported 
{a7itey  p.  220).  After  obtaining  the  order  there  appealed 
from  the  plaintiffs  moved  that  the  original  judgment  in 
favor  of  the  defendant  be  ordered  satisfied  by  a  return  of 
the  property  therein  described,  and  that  the  defendant  have 
and  accept  in  satisfaction  of  such  judgment  the  property 
which  had  been  tendered  to  him  by  the  plaintiffs.  The 
motion  was  granted,  and  the  defendant  appealed  from  the 
order  made  thereon. 

The  cause  was  submitted  for  the  appellant  on  the  brief 
of  0,  K  (6  Y.  V.  Dreutzer  and  John  J.  Tracy ^  and  for  the 
respondents  on  that  of  Wm.  H,  Timlin. 

Cole,  C.  J.  This  is  an  appeal  from  an  order  directing 
that  the  judgment  rendered  September  27,  1884:,  be  satis- 
fied, and  further  ordering  that  the  property  described  in 
such  judgment  *^  be,  and  the  same  is,  the  property  of  the 
defendant."  This  order  is  based  upon  the  assumption  that 
the  propert}"  seized  on  the  writ  of  replevin  has  been  tend- 
ered to  the  defendant,  and  that  this  satisfies  the  judgment. 

In  the  opinion  on  the  other  appeal  we  have  stated  that 
the  decided  weight  of  evidence  clearly  shows  that  the  ties, 
posts,  and  poles  which  were  talien  from  the  defendant  were 
not  returned  or  offered,  but  that  ties,  posts,  and  poles  of  an 
inferior  quality  were  tendered,  which  the  defendant  was  not 
bound  to  accept.  We  only  referred  to  some  of  the  items  of 
evidence  which  to  our  minds  fully  warranted  that  conclu- 
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sion.  We  are  favored  with  the  opinion  of  the  learned  cir^ 
cuit  judge  on  the  motion  that  the  defendant  be  required  to 
accept  and  have  in  satisfaction  of  the  judgment  the  property 
oflfered,  etc.,  in  which  he  says:  "  On  all  the  evidence  taken 
on  the  reference  and  the  affidavits  I  was  convinced  that  the 
property  offered  the  defendant  was  the  identical  property 
taken  from  him  on  the  writ  of  replevin.  Upon  a  careful 
review  of  the  record  I  see  no  reason  to  change  my  opinion. 
I  cannot  divest  myself  of  the  knowledge  of  this  case  and 
the  facts  derived  from  presiding  at  the  trial  before  the  jury, 
where  there  was  much  testimony  as  to  the  ties ;  and  it  may 
be  that  the  testimony  and  affidavits  on  which  this  motion  is 
based,  viewed  in  the  light  of  prior  knowledge,  make  a  dif- 
ferent impression  on  my  mind  from  that  produced  on  the 
mind  of  a  party  who  had  not  known  of  the  case  bef ore.'' 
This  remark  may  account  for  the  total  disagreement  of  the 
circuit  judge  with  the  members  of  this  court  as  to  the  facts. 
And  still  he  had  no  other  evidence  before  him  than  the 
written  evidence  contained  in  this  record.  We  have  no 
knowledge  of  the  case  except  what  is  obtained  from  the 
record  itself,  and  we  can  have  no  impression  in  regard  to  it 
which  is  derived  from  other  sources  of  information.  We 
are  compelled  to  decide  the  case  upon  the  record.  We  have 
stated  on  the  other  appeal  that  the  evidence  to  our  minds 
was  most  clear,  satisfactory,  and  convincing  that  the  timber 
tendered  was  not  the  timber  taken  from  the  defendant. 
Therefore  he  was  not  bound  to  receive  it.  We  refer  to  the 
timber  piled  up  on  the  bank  of  the  slough,  which  constituted 
the  larger  portion.  We  did  not  overlook  the  testimony  of 
Marshall  and  Jacobson,  who  swore  that  the  stuff  on  the 
bank  of  the  slough  was  the  same  as  that  taken  from  the  de- 
fendant. But  the  truth  of  that  statement  was  amply  dis- 
proved by  the  evidence  offered  on  the  part  of  the  defendant. 
Besides  the  defendant's  testimony  on  the  point,  seven  or 
eight  witnesses  who  were  employed  by  him  in  the  winter  of 
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1,882-83  to  saw,  cut,  and  haul  ties,  posts,  and  poles  to  the 
slough,  testified  that  most  of  the  stuff  manufactured  was 
from  green  trees;  had  only  about  five  culls  to  the  hundred; 
that  the  ties,  posts,  and  poles  were  of  good  quaUty  and  mer- 
chantable. Now,  the  testimony  is  quite  uniform  as  to  the 
quality  of  the  stuflf  on  the  bank  of  the  slough,  that  it  is  poor, 
much  of  it  rotten,  and  one-half  culls.  The  learned  counsel 
for  the  plaintiff  says  that  the  testimony  of  the  witnesses 
who  manufactured  and  hauled  the  ties,  posts,  and  poles  to 
the  slough,  as  to  their  identity,  is  of  no  probative  effect  and 
really  amounts  to  nothing.  This  is  a  summary  way  of  dis- 
posing of  adverse  testimony.  We  cannot  so  ignore  it.  But 
we  shall  not  further  discuss  the  facts.  We  have  stated  our 
conclusion  upon  the  evidence,  that  the  ties,  posts,  and  poles 
piled  upon  the  bank  of  the  slough  are  not  substantially  the 
same  as  those  seized  by  the  sheriff;  and,  as  we  have  said, 
the  defendant  was  under  no  obligation  to  accept  them  in 
satisfaction  of  the  judgment. 

In  this  case  the  order  must  be  reversed,  and  the  cause  re- 
manded with  directions  to  ascertain  the  costs  of  this  inves- 
tigation, which  must  be  paid  by  the  plaintiffs.  An  execution 
should  be  awarded  to  collect  these  costs  and  also  the  value 
of  the  property  as  found  by  the  jury,  with  interest. 

In  the  taxation  of  costs  in  this  court  the  clerk  will  only 
allow  for  one  printefl  case  on  both  appeals.  The  first  ninety- 
one  pages  of  the  cases  used  on  both  appeals  are  the  same, 
and  it  was  unnecessary  to  do  more  on  the  second  appeal 
than  refer  to  the  case  on  the  first  appeal. 

By  the  Court —  Order  reversed,  and  cause  remanded  for 
further  proceedings  according  to  the  directions  above  given. 
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Ohildb  and  another,  Bespondents,  vs.  The  TTakbib  Manu- 
FAOTUBiNa  Company,  Appellant. 

February  1— March  1, 1887. 

Joinder  of  causes  of  action:  Judgment  is  a**  contract/* 

A  judgment  for  the  payment  of  money  only  is  a  contract  within  the 
meaning  of  subd.  2,  sec.  2647,  R.  S.,  authorizing  the  joinder  of 
several  caoses  of  action  when  they  arise  out  of  contract,  express  or 
implied. 

APPEAL  from  the  Circuit  Court  for  Rock  County. 

The  case  is  stated  in  the  opinion. 

Wm,  Ruger^  for  the  appellant. 

For  the  respondents  there  was  a  brief  by  Dunwiddie  cfe 
Ocldin^  and  oral  argument  by  Mr,  Dunwiddie,  They  cited, 
besides  authorities  cited  in  the  opinion:  Union  C.  M,  Co.  v. 
LobdeU^  13  Johns.  462;  Stuart  v.  Zander^  16  Cal.  373;  Morse 
V.  Tappan,  3  Gray,  411;  McOuire  v.  GaUagher^  2  Sandf. 
402;  Mandis  v.  Tei^^ell,  22  Miss.  327;  TiUotsonv.  Stipp,  1 
Black,  77;  Id.  102;  Hogaett  v.  EUis,  17  Mich.  351;  6  How. 
Pr.  381. 

Taylor,  J.  The  respondents  brought  an  action  in  the 
circuit  court  against  the  appellant,  and  in  their  complaint 
set  up  two  separate  causes  of  action, —  one  upon  a  judgment 
rendered  in  favor  of  the  respondents  and  against  the  appel- 
lant in  an  action  pending  in  the  supreme  court  of  the  state 
of  New  York,  for  the  sum  of  $3,288.60  damages  and  costs; 
and  the  other  to  recover  damages  for  the  breach  of  an  ex- 
press contract.  The  defendant  demurred  to  the  complaint 
on  the  ground  that  the  causes  of  action  were  improperly 
joined.  The  circuit  court  overruled  the  demurrer,  and  from 
the  order  overruling  such  demurrer  the  defendant  appealed 
to  this  court. 

The  only  question  to  be  determined  upon  this  appeal  is 
whether  a  judgment  for  the  payment  of  money  only  is  evi- 
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dence  of  a  contract,  either  express  or  implied,  on  the  part 
of  the  person  against  whom  the  judgment  is  rendered,  to 
pay  the  amount  of  the  judgment  to  the  person  in  whose 
favor  the  same  is  rendered,  within  the  meaning  of  subd.  2, 
sec.  2647,  R.  S.  This  subdivision  reads  as  follows:  ^*The 
plaintiff  may  unite  in  the  same  complaint  several  causes  of 
action,  whether  they  be  such  as  were  formerly  denominated 
legal  or  equitable,  or  both,  when  they  arise  out  of  .  .  . 
(2)  contract  express  or  implied."  The  learned  counsel  for 
the  appellant  contends  that  a  judgment  is  neither  a  contract 
express  or  implied,  within  the  meaning  of  said  section. 

When  we  consider  the  object  of  sec.  2647,  we  think  it 
very  clear  that  the  legislature  intended  to  use  the  word 
"contract"  in  said  subdivision  in  its  largest  sense,  and  not 
in  a  restricted  sense.  The  object  of  the  section  as  a  whole 
is  to  classify  causes  of  action  with  reference  to  their  joinder 
in  one  and  the  same  action ;  and  it  attempts  to  give  general 
rules  for  the  joinder  or  non-joinder  of  all  actions.  We 
must  take  it  for  granted  that  the  legislature  knew  that  ac- 
tions upon  judgments  were  a  common  class  of  actions,  and 
that  the  legislature  contemplated  that  it  had  made  provis- 
ion in  said  section  for  the  classification  of  such  actions. 
Unless  an  action  upon  a  judgment  is  an  action  upon  con- 
tract, express  or  implied,  within  the  meaning  of  said  subd. 
2,  then  actions  upon  judgments  are  not  included  within  any 
of  the  provisions  of  said  section,  and  are  entirely  unpro- 
vided for  by  the  legislative  classification.  In  this  view  of 
the  subject,  notwithstanding  the  fact  that  in  other  parts  of 
the  statutes,  and  for  other  purposes,  the  legislature  seems 
to  have  made  a  distinction  between  contracts  and  judg- 
ments, that  fact  furnishes  no  good  reason  for  holding  that, 
in  said  sec.  2647,  the, word  "contract"  was  not  intended  to 
be  used  in  its  larger  meaning,  so  as  to  cover  a  case  of  a 
judgment  for  the  payment  of  money. 

Judgments  have  always  been  classed  by  writers  upon 
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elementary  law  as  contracts,  and  the  writers  on  code  prac- 
tice have  always  taken  it  for  granted  that  they  were  con- 
tracts within  the  meaning  of  the  statute  which  declares  that 
actions  npon  contracts,  express  or  implied,  may  be  joined  in 
the  same  action.  See  2  Bl.  Coram.  465;  Chit.  Cont.  112; 
Story,  Cont.  2;  1  Pars.  Cont.  4-8;  Van  Santv.  PL  (Moak's 
8d  ed.),  104;  2  Wait,  Pr.  365.  See,  also,  Barnes  v.  Smith, 
16  Abb.  Pr.  420;  Mahaney  v.  Penman^  4  Duer,  603;  and 
the  cases  cited  in  the  brief  of  the  learned  counsel  for  the 
respondents. 

A  judgment  for  the  payment  of  money,  rendered  by  a 
court  which  has  jurisdiction  of  the  persons  of  the  parties 
and  the  subject  matter  of  the  action,  is  conclusive  evidence 
in  all  places  that  the  party  against  whom  the  judgment  is 
rendered  is  indebted  in  the  amount  of  the  judgment  to  the 
party  in  whose  favor  it  is  rendered,  and  consequently  there 
is  aU'  implied  promise  on  the  part  of  the  judginent  debtor 
to  pay  the  amount  to  the  party  in  whose  favor  the  judg- 
ment is  so  rendered. 

This  court,  as  well  as  the  courts  of  New  York,  has  held 
that  under  the  Code  an  action  for  money  had  and  received 
may  be  united  with  a  cause  of  action  upon  an  express  con- 
tract, even  where  such  action  for  money  had  and  received 
arises  out  of  a  fraud  or  other  wrong  committed  by  the  de- 
fendant, and  that  such  action  for  money  had  and  received 
is  an  action  upon  contract,  within  the  meaning  of  the  law 
for  joinder  of  causes  of  action.  See  Freer  v.  Denton,  61  N. 
T.  492;  Hawk  v.  Thorn,  54  Barb.  164.  If  such  actions  for 
money  had  and  received  may  be  joined  with  an  action  upon 
an  express  contract,  on  the  ground  that  in  such  cases  the 
law  implies  a  promise  to  pay  the  money  so  fraudulently  ob- 
tained, there  does  not  seem  to  be  any  objection  to  the  joinder 
of  an  action  upon  a  judgment  and  an  action  upon  an  ex- 
press contract,  as  in  the  case  of  the  judgment  the  implied 
promise  to  pay  the  same  is  conclusively  proved  by  the  pro- 
duction of  the  record. 
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"We  are  strongly  inclined  to  believe  that  the  want  of  any 
very  direct  authorities  upon  this  question  arises  out  of  the 
general  understanding  of  the  bar  that  under  the  statute  it 
has  been  taken  for  granted  that  a  judgment  is  a  corUrady 
within  the  meaning  of  the  statute  classifying  the  causes  of 
action  which  may  be  joined,  rather  than  from  the  lack  of  a 
disposition  on  the  part  of  the  profession  to  contest  all  doubt- 
ful questions  of  practice. 

By  the  Court —  The  order  of  the  circuit  court  is  aflirmed. 


Fbost,  Assignee,  etc..  Appellant,  vs.  OrrizBNs'  National 
Bajhk  of  Beloit  and  another,  Respondents. 

February  1  —  March  i,  1887. 

Chattel  Mortoages:  Voluntary  Assignment,  flj  Description  of 
property  in  mortgage:  Certainty:  Delvoery.  (t)  FrawdlMlad 
conveyance:  Remedy  of  assignee. 

1.  Where  the  mortgagor  identifies  and  delivers  to  the  mortgagee  cer- 

tain property  as  being  that  covered  by  a  chattel  mortgage,  and  the 
mortgagee  takes  full  possession  thereof  with  the  consent  of  the 
mortgagor  before  the  execution  by  the  latter  of  an  assignment  for 
the  benefit  of  his  creditors,  any  insufficiency  or  want  of  certainty 
in  the  description  of  the  property  in  the  mortgage  is  thereby  cured, 
both  as  against  the  mortgagor  and  his  assignee  for  the  benefit  of 
creditors,  the  latter  having  only  the  same  rights  in  this  respect  as 
his  assignor. 

2.  An  assignee  for  the  benefit  of  creditors  cannot  maintain  replevin 

for  property  on  the  ground  that  it  was  fraudulently  transferred  by 
his  assignor  prior  to  the  execution  of  the  assignment :  foUowing 
Kloeckner  v.  Bergstrom,  67  Wis.  197,  and  CJias,  Baunibach  Co,  v. 
Miller,  id.  449. 

APPEAL  from  the  Circuit  Court  for  Hock  Couaty. 
Replevin.    The  facts  will  sufiGLcientlj  appear  from  the 
opinion. 

Wm.  Buffer,  for  the  appellant. 

A.  A.  Jackson  and  B.  M.  Moloney  for  the  respondents. 
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Obton,  J.  It  appears  that  the  firm  of  Hinraan,  Moody 
A  Co.,  on  the  5th  day  of  September,  1883,  executed  a 
chattel  mortgage  upon  the  goods  described  in  the  complaint, 
to*the  respondent  bank,  to  secure  certain  promissory  notes 
therein  described,  and  that  said  mortgage  was  duly  filed  in 
the  clerk's  oflBoe  of  the  city  of  Beloit  on  the  2d  day  of  No- 
Tember  thereafter.  The  said  firm  thereafter,  and  about  the 
5th  day  of  November,  1883,  made  a  voluntary  assignment 
for  the  benefit  of  their  creditors,  of  all  of  their  property, 
including  the  goods  which  had  been  so  mortgaged  to  said 
bank,  to  the  appellant.  The  said  goods,  being  found  in  the 
possession  of  said  bank,  were  demanded  by  the  appellant 
as  such  assignee,  and  upon  said  bank's  refusal  to  deliver  the 
same  the  appellant  brought  this  action  of  replevin  to  re- 
cover the  possession  thereof.  A  jury  having  been  waived, 
the  circuit  court  found  all  the  issues  in  favor  of  the  defend- 
ants, and  judgment  was  entered  accordingly,  and  this  ap- 
peal is  taken  therefrom. 

The  two  main  grounds  assumed  and  sought  to  be  main- 
tained by  the  appellant  upon  the  trial  of  this  action  were 
(1)  that  the  goods  described  in  the  complaint  and  taken  by 
the  writ  were  not  those  described  in  and  conveyed  by  said 
mortgage;  and  (2)  that  if  they  were  the  same  goods  the 
said  bank  could  not  withhold  the  same  from  the  appellant 
as  such  assignee,  because  said  mortgage  was  void  for  the 
reason  that  it  was  made  by  said  Hinman,  Moody  &  Co., 
with  intent  to  hinder,  delay,  or  defraud  their  creditors ;  and 
these  grounds,  on  the  merits,  are  urged  in  this  court  to 
reverse  the  judgment. 

The  first  ground  rests  upon  the  uncertain  and  insufficient 
description  and  identity  of  the  goods  Mortgaged  to  and 
taken  possession  of  by  the  said  bank;  and  it  is  claimed  by 
the  learned  counsel  of  the  appellant  that  the  said  bank,  as 
such  mortgagee,  has  shown  no  right  to  said  goods.  The 
description  of  the  goods  in  the  mortgage  is  as  follows: 


Digitized  by  VjOOQIC 


236  SUPREME  COUET  OF  WISCONSEN", 

FroBt,  AsBignee,  etc.  vs.  Citizens'  National  Bank  of  Beloit  and  another. 

"2  Potter  power  presses;  1  Taylor  power  press;  1  Hoe 
pony  press;  1  stereotype  outfit,  together  with  all  its  tools 
and  supplies;  4  cases  and  stands,  with  the  type  and  letters 
therein;  20  tons  manilla  paper;  40  tons  dry  goods  paper; 
60  tons  straw  paper;  60  tons  rag  paper;  15  tons  sugar 
paper;  400,000  paper  bags;  76,000  envelopes;  2  tons  twine 
and  cords;  2,000  lbs.  writing  paper;  and  the  several  lots  of 
blank  books, — said  property  situated  and  being  now  at 
their  warehouse,  next  south  of  the  east  side  Rock  River 
Paper  Co.'s  mill,  in  the  city  of  Beloit,"  etc.  Many  of  these 
articles  would  appear  to  have  been  suflBciently  described  in 
themselves,  and  all  of  them  sufSciently  identified  as  being 
in  said  warehouse  so  long  as  they  remained  in  that  place. 
But  it  is  contended  that  sales  were  made  of  many  of  the 
articles,  which  were  supplied  by  others  manufactured  or 
purchased,  in  such  way  that  their  identity  has  been  made 
impossible  as  being  the  goods  mortgaged. 

The  following  findings  of  the  circuit  court  are  pertinent 
to  the  question  of  the  identity  of  the  goods:  ^^ Second. 
That  at  the  time  of  making  said  assignment,  and  before  it 
was  made,  the  goods  and  chattels  mentioned  in  the  com- 
plaint herein  were  included  in  and  covered  by  a  certain 
chattel  mortgage  duly  executed  by  said  firm  of  Hinman, 
Moody  &  Co.,  on  the  5th  day  of  September,  1883,  and  bea^ 
ing  date  September  5,  1883,  and  which  was  duly  filed  in  the 
oflSce  of  the  clerk  of  the  city  of  Beloit  on  the  2d  day  of 
November,  1883,  at  3  25-60  o'clock  in  the  afternoon  of  that 
day."  "  Seventh.  That  shortly  prior  to  the  time  of  giving 
the  mortgage,  Moses  S.  Hinman,  the  managing  partner  of 
said  firm  at  Beloit,  pointed  out  to  C.  B.  Salmon^  the  cashier 
and  one  of  the  stockholders  of  the  Citizen^  National  Bank 
of  Beloit^  the  property  intended  to  be  covered  by  said 
mortgage,  and  at  the  request  of  Salmon  furnished  a  memo- 
randum of  the  same  property  thus  pointed  out  to  be  included 
in  the  mortgage,  and  which  was  afterwards  included  in  the 
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eame."  '^Eighth.  That  on  the  3d  day  of  November,  1883, 
Moses  S.  Hinman  pointed  out  to  C.  B.  Salmon^  the  cashier 
of  said  bank,  the  property  covered  by  the  said  mortgage, 
which  property  was  afterwards,  on  the  5th  day  of  Novem- 
ber, 1883,  prior  to  the  execution  and  delivery  of  said  assign- 
ment, seized  and  taken  possession  of  by  the  agents  and 
officers  of  said  bank  under  and  by  virtue  of  said  chattel 
mortgage;  aU  of  which  property  remained  in  the  possession 
of  said  officers  and  agents,  under  said  mortgage,  until  the 
same  was  disposed  of  by  them  under  and  by  virtue  of  said 
mortgage  in  the  month  of  December,  1883,  prior  to  the 
commencement  of  this  action ;  and  that  said  Moses  S.  Hin- 
man again  on  the  6th  day  of  December,  1883,  after  the 
property  had  been  seized  on  said  mortgage  as  before  found, 
pointed  out  the  same  property  to  the  officers  and  agents  of 
said  bank  as  and  for  the  property  included  in  said  mortgage ; 
and  that  there  was  a  schedule  made  and  attached  to  said 
assignment,  made  on  or  about  the  16th  day  of  November, 
1883,  and  that  on  the  said  schedule  of  property  so  attached 
to  the  assignment  is  this  memorandum,  viz. :  ^  All  the  fore- 
going goods  and  chattels  enumerated  in  Schedule  A,  class 
4^  at  Beloit,  Wis.,  are  subject  to  a  chattel  mortgage,  dated 
September  6,  1883,  executed  by  Hinman,  Moody  &  Co.,  to 
the  CitizeTU?  National  Bank  of  Beloit^  Wis.''  That  this  mem- 
orandum referred  to  the  said  chattel  mortgage  executed 
September  5,  1883,  by  the  said  Hinman,  Moody  &  Co.,  to 
the  Citizens^  National  Bank  of  Beloit;  and  at  the  time  this 
memorandum  was  made  the  property  referred  to  was  in  the 
possession  of  said  mortgagee,  its  officers  and  agents,  and 
was  and  is  the  same  property  to  recover  which,  or  its  value, 
this  action  is  brought,  and  was  and  is  the  same  property 
seized  under  and  by  virtue  of  said  mortgage."  There  is 
another  finding,  in  effect,  that  said  bank  was  the  lawful 
owner  and  lawfully  entitled  to  the  possession  of  all  and  sin- 
gular the  said  property  prior  to  the  execution  and  delivery 
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of  said  assignment,  and  was  lawfully  in  possession  of  the 
same  under  and  by  yirtne  of  said  mortgage,  and  remained 
in  the  actnal  and  continnoos  possession  thereof  until  sold  as 
aforesaid. 

The  testimony  was  amply  sufficient  to  sustain  these  find- 
ings. The  appellant,  I^rosty  the  officer,  Allen,  and  the  cash- 
ier, SalnioTiy  concurred  in  testifying  that  the  property  was 
in  the  possession  of  the  bank;  and  Salman  and  Hinman  tes- 
tified that  it  was  pointed  out  by  Hinman  as  being  covered 
by  the  mortgage  before  the  execution  and  delivery  of  the 
assignment.  The  appellant,  as  such  assignee,  on  the  6th 
day  of  November  thereafter,  served  upon  the  officers  of 
said  bank  a  written  demand  for  the  bank  to  surrender  such 
possession  to  him  ^^  of  aU  and  singular  the  property  men- 
tioned in  a  certain  mortgage  dated  September  5,  1883,  and 
which  purports  to  have  been  executed  by  said  Hinman, 
Moody  &  Co.,  to  the  Citizens'  National  Batik  of  BdoUj 
TTi*.,"  preparatory  to  the  commencement  of  this  action. 
As  between  the  parties  to  the  mortgage,  these  findings,  so 
sustained  by  the  evidence,  dispose  of  the  question  of  the 
certainty  of  description  and  identity  of  the  property,  for 
their  legal  eflfect  is  that  said  firm  of  Hinman,  Moody  &  Co. 
specially  identified,  turned  out  and  delivered  to  the  bank  as 
the  mortgagee  the  said  property  as  that  which  was  de- 
scribed in  and  conveyed  by  the  mortgage,  and  that  the 
bank  took  full  possession  thereof,  by  the  consent  of  the  said 
mortgagors,  before  the  execution  of  said  assignment.  This 
cures  any  insufficiency  or  want  of  certainty  of  description 
of  the  property. 

This  identical  question,  and  upon  very  similar  evidence, 
was  so  decided  by  this  court  in  Marrow  v,  Heedj  30  Wis.  8L 
There  one  of  the  mortgagors  went  with  the  mortgagee  to 
the  place  where  it  was  claimed  the  logs  were  situated,  and 
pointed  out  to  him  those  that  were  covered  by  the  mort- 
gage, and  as  far  as  practicable  delivered  them  to  him.  The 
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present  chief  justice  said  in  bis  opinion  in  that  case :  ^^  If 
this  was  done  as  claimed,  it  would  cure  any  defect  in  the 
mortgages  on  account  of  any  imperfect  description  of  the 
logs,  or  in  respect  to  after-acquired  property,  .  .  .  For  it 
would  be  an  appropriation  of  the  specific  logs  to  the  mort- 
gages and  a  designation  of  the  property  to  which  they 
were  to  attach.  ...  If  the  mortgagee  takes  possession 
of  the  mortgaged  property,  that  is  sufficient.  That  is  an 
identification  and  appropriation  of  the  specific  property  to 
the  mortgagees."  See  Jones,  Chat.  Mortg.  §  60,  and  Sav- 
ings Bank  v.  Sargent^  20  Kan.  576.  If,  then,  there  was 
any  uncertainty  of  description  or  identity,  it  was  cured  so 
far  as  the  mortgagors  and  assignors  are  concerned,  and 
therefore,  also,  as  to  the  appellant  as  the  assignee,  whose 
right  in  this  respect  is  the  same  as  that  of  the  assignors. 
Powers  V.  O.  S.  Hamilton  Paper  Co.  60  Wis.  23 ;  Hawks  v. 
PritzLaff^  51  Wis.  160.  This  disposes  of  the  first  ground  of 
attack  upon  the  mortgage.  The  appellant,  as  the  assignee, 
had  the  right  to  insist  in  this*  action  that  the  property  was 
not  embraced  in  the  mortgage,  and  was  not,  therefore, 
lawfully  taken  or  retained  even  as  against  the  mortgagor 
and  assignor. 

This  leaves  the  appellant,  as  such  assignee,  in  the  attitude 
of  seeking  to  recover  in  this  action  the  possession  of  the  prop- 
erty or  its  value,  from  the  bank  as  the  mortgagee  in  posses- 
sion under  its  mortgage  from  the  assignors,  on  the  sole  ground 
that  said  mortgage  is  void  because  it  was  made  by  Hinman, 
Moody  &  Co.,  as  the  mortgagors,  with  the  intent  to  hinder, 
delay,  or  defraud  their  creditors.  It  is  only  so  far  as  the 
appellant,  as  such  assignee,  may  represent  the  other  cred- 
itors of  the  assignors  that  he  can  question  the  validity  of  the  * 
mortgage  on  that  ground ;  and  it  is  in  their  right  and  inter- 
est only  that  this  action  is  brought  or  could  be  maintained ; 
for  the  mortgagors  themselves  could  not  thus  question  their 
mortgage.    Dietrich  v.  Koch,  35  Wis.  618.    In  view  of  the 
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present  statutes  on  the  subject, —  and  I  need  not  cite  them 
in  this  opinion, —  this  court  has  recentl}'^  held  that  aa  as- 
signee cannot  in  this  action  qiiestion  or  seek  to  set  aside  a 
prior  mortgage  of  his  assignor  on  that  ground,  and  that  his 
rights  of  action  are  co-extensive  only  with  those  of  the  cred- 
itors he  represents,  and  he  must  resort  to  such  actions  or 
proceedings  for  such  purpose  as  the  creditors  themselves 
have  the  right  to  bring  irrespective  of  the  assignment.  I 
da  not  seek  to  construe,  enlarge  upon,  or  modify,  but  only 
to  cite,  these  decisions,  as  fatal  to  this  action.  These  cases 
were  fully  and  carefully  considered;  and  we  see  no  good  rea- 
son for  changing  the  opinions  therein  expressed.  They  are 
Kloeckner  v,  Bergstrom^  6Y  Wis.  197,  and  Charles  Bamnbach 
Co.  V,  Miller^  67  Wis.  449.  We  were  forced  to  make  these 
decisions  by  the  clear  and  unquestionable  limitations  of  the 
statutes  themselves.  The  assignee  is  authorized  only  to 
bring  and  maintain  an  action  to  avoid  such  fraudulent  con- 
veyances, etc.,  or  to  set  aaide  and  avoid,  or  to  vacate,  such 
conveyances,  and  if  the  assignee  shall  neglect  for  sixty  days 
to  institute  proper  suit  to  vacate  such  fraudulent  or  pref- 
erential conveyance,  it  shall  be  lawful  for  any  creditor  of 
the  assignor  to  institute  and  prosecute  to  judgment  a?i}/  such 
suit  Any  such  suit  must  be  a  suit  in  equity  for  the  affirm- 
ative relief,  to  set  aside,  avoid,  or  vacate  such  conveyance,  or 
such  a  suit  as  a  creditor  may  bring.  ^'  The  assignee  shall 
be  considered  as  representing  the  rights  and  interests  of  the 
creditors."  These  are  the  limitations  which  forbid  the 
bringing  of  replevin  or  trover,  which  involve  the  right  of 
possession  merely,  which  is  not  vested  in  the  creditors  or  the 
assignee  as  against  the  possession  of  a  mortgagee.  It  might 
be  well  for  the  legislature  to  provide  that  an  assignee  might 
bring  and  maintain  an  action,  legal  or  equitable,  for  the  pos- 
session or  the  value  of  any  property  of  the  assignor  agaipst 
any  one  unlawfully  withholding  it ;  but  the  assignee  would 
not,  in  any  such  legal  action,  represent  either  the  creditor 
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or  tbe  debtor,  although  it  might  ultimately  be  for  the  cred- 
itor's benefit.  But  as  yet  the  legislature  has  not  done  so, 
and  this  court  can  only  enforce  the  law  as  we  find  it. 

So  far,  then,  as  the  circuit  coart  had  cognizance  of  this 
action,  we  find  no  error  in  the  record,  and  it  not  having  had 
cognizance  of  the  question  whether  the  mortgage  was  given 
with  intent  to  hinder,  delay,  or  defraud  creditors,  we  abstain 
from  expressing  any  opinion  upon  it. 

By  ^  Court — The  judgment  of  the  circuit  court  is 
affirmed. 

See  note  to  this  case  in  83  N.  W.  Rep.  111.— Rep. 


Meinzibb,  Respondent,  vs.  The  Crrr  of  Eaoine,  Appellant. 

February  2 — March  1, 1887, 

Mumcipdl  corporations:  Unauthorized  change  in  grade  of  street. 

An  action  wiU  lie  against  a  city  for  injuries  to  a  lot  caused  byachange 
in  th^  grade  of  a  street  otherwise  than  as  authorized  bj  law,  and 
in  violation  of  legal  restrictions. 

APPEAL  from  the  Circuit  Court  for  Racine  County. 

The  following  statement  of  the  case  was  prepared  by  Mr. 
Justice  Cassoday: 

This  is  an  appeal  from  an  order  overruling  a  demurrer  to 
the  amended  complaint,  alleging,  in  effect,  that  ever  since 
1883  the  plaintiff  has  been  and  still  is  the  owner  of  the 
land  described;  that  during  said  time  there  has  been  and 
now  is  a  public  street  used  as  such,  known  as  Twelfth  street, 
in  said  city,  passing  and  located  along  the  northerly  side  of 
said  premises  and  affording  the  only  convenient  means  of 
aooess  to  said  premises;  that  during  said  time  there  has  been 
and  is  now  a  dwelling-house,  out-buildings,  etc.,  upon  said 
pn^nises  occupied  by  the  pbintiff  as  his  homest^ul;  that 
Vol.  68— W 
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during  said  time  and  until  the  wrongful  acts  complained  of 
there  was  a  convenient  drive-way  leading  from  said  street 
in  front  of  said  premises  to  said  dwelling-house  and  outr 
buildings/  that  during  May  and  June,  1884,  the  defendant 
\jrrongf uUy  and  unlawfully,  and  to  the  great  injury  and 
damage  of  the  plaintiff,  dug  up,  excavated,  and  took  away 
the  earth  and  other  material  in  said  street  adjacent  to  and 
upon  the  premises  of  the  plaintiff,  to  the  depth  of  from 
eight  to  nine  feet,  and  removed  the  same  from  said  premises 
and  the  highway  adjacent  thereto,  by  means  whereof  the 
plaintiff  has  been  greatly  inconvenienced  and  disturbed  in 
the  use  and  enjoyment  of  said  dwelling-house  and  premises, 
and  his  drive-way  and  entrance  upon  said  premises  with 
any  kind  of  vehicle  or  conveyance  has  thereby  been  de- 
stroyed, his  fences  undermined,  and  said  dwelling-house  and 
premises  made  inconvenient,  difficult  of  access,  and  unde- 
sirable as  a  residence,  and  permanently  depreciated  in 
value ;  that  the  city  committed  said  wrongful  acts  and  tres- 
passes in  the  pretended  exercise  of  her  power  under  her 
charter  to  grade  the  streets  therein,  including  said  Twelfth 
street  at  the  places  in  question ;  but  that,  prior  to  such 
grading,  the  common  council  of  said  city  had  not  made, 
nor  caused  to  be  made,  any  estimate  of  the  cost  of  such 
work,  nor  put  any  such  estimate  on  file  in  their  office  open 
to  the  inspection  of  parties  interested ;  that  said  common 
council  claim  and  pretend  that  such  work  or  the  cost  thereof 
is  chargeable  to  the  plaintiff's  said  premises  as  fronting  the 
same;  that  said  work  is  such  that  if  it  were  lawfully  done 
it  would  be  chargeable  to  said  premises;  that  said  work 
does  not  consist  of  docking,  nor  dredging,  nor  building  of 
sidewalks  or  gutters ;  that  no  petition  was  ever  presented  to 
the  common  council,  signed  by  the  residents  of  the  city 
owning  a  majority  of  the  feet  in  front  of  all  the  lots  front- 
ing upon  the  proposed  improvements  owned  by  residents  of 
the  city,  nor  was  any  petition  for  doing  such  work  pre- 
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sented  to  said  city  council;  that  no  resolution  ordering  such 
work  ever  received  three  fourths  of  the  votes  of  the  alder- 
men elected,  nor  was  any  such  resolution  passed  by  said 
comition  council  declaring  why  it  was  for  the  public  inter- 
est to  proceed  with  such  petition  as  aforesaid,  nor  was  any 
such  resolution  passed  after  permitting  the  same  to  lie  over 
one  week  after  being  introduced  and  first  considered,  nor 
was  the  vote  on  any  such  resolution  taken  by  yeas  and  nays 
and  entered  in  the  journal  of  the  council;  that  a  majority 
of  feet  in  front  of  all  the  lots  in  the  block  in  which  said 
premises  are  situated  is  owned  by  residents  of  said  city; 
that  no  order  was  ever  made  by  said  city  council,  before 
commencing  to  work,  requiring  or  ordering  the  plaintiff,  as 
such  owner,  to  do  such  grading,  nor  was  the  amount  pro- 
posed to  be  made  chargeable  against  the  several  lots  or 
pieces  of  land  in  front  thereof,  nor  the  benefits  which  in 
their  opinion  would  actually  accrue  to  the  owners  of  the 
same  in  consequence  of  such  grading,  ever  ascertained  or 
considered  by  said  common  council ;  that  no  notice  was  ever 
given  to  the  plaintiff  requiring  him  to  do  said  work,  nor 
was  said  work  thereafter  let  by  contract,  as  required  by  the 
charter;  that  by  reason  of  such  unlawful  acts,  the  plaintiff 
had  sustained  damages  in  the  premises  in  the  sum  of  $2,000, 
and  demands  judgment  for  that  amount  and  costs. 

For  the  appellant  there  was  a  brief  by  D,  H.  Flett^  at- 
torney, and  Samud  Ritchie^  of  counsel,  and  oral  argument 
by  Mr.  FleU. 

For  the  respondent  there  was  a  brief  by  Quarlea  <& 
SpencBj  and  oral  argument  by  Mr.  Spence.  They  cited  Cros- 
9ett  V.  Janesville,  28  Wis.  420 ;  Do7*e  v.  MUwcmkee^  42  id. 
108;  Darmom  v.  Jacksonville^  7  Am.  Rep.  253,  note,  260; 
ffaU  V.  Chippewa  JFallSy  47  Wis.  267;  Starr  v.  Burlington^ 
45  Iowa,  87;  Shddon  v.  Kalamazoo^  24  Mich.  383;  EiU  v. 
i».  Zouisy  59  Mo.  412;  Dyer  v.  St.  Paul,  27  Minn.  457; 
(yBrienv.  J^.  Pauly  25  id.  384. 


Digitized  by  VjOOQ IC 


244  SUPREME  COURT  OF  WISCONSIN, 

MeiDEer  v«.  The  City  of  Racine. 

Cassoday,  J.  The  common  council  of  the  city  had  the 
power,  when  properly  invoked,  to  "  open,  widen,  straighten, 
and  vacate  streets  and  alleys  and  establish  and  alter  the 
grades  thereof."  Charter,  subd.  32,  sec.  3,  tit.  IV,  ch.  313, 
Laws  of  1876,  p.  733.  There  is  no  claim,  and  the  complaint 
negatives  any  ground  for  claiming,  that  the  alleged  im- 
provement was  the  taking  of  the  plaintiffs  private  prop- 
erty,—  the  land  in  question, —  for  a  public  street  by  any 
proceedings  for  condemnation  as  prescribed  by  the  charter. 
Bees.  1-24,  tit.  V.  The  common  council  may  cause  any 
street  to  be  graded,  paved,  macadamized,  or  graveled,  and 
order  the  expense  of  such  improvements  to  be  ascer- 
tained, and  the  costs  of  such  work  or  improvement  to  be 
levied  and  charged  against  the  lots  or  real  estate  fronting 
or  abutting  on  such  street,  to  the  amount  which  such  im- 
provement shall  be  adjudged  by  the  common  council  to 
benefit  such  lots;  and  when  a  change  in  the  grade  of  any 
street  is  ordered,  the  expense  of  cutting  or  filling  incurred 
by  such  change  of  grade  shall  be  chargeable  to  and  paid  by 
special  assessment  on  the  lots  or  property  fronting  or  abut- 
ting on  the  street  of  which  the  grade  shall  be  so  changed. 
Charter,  sec.  1,  tit.  VI,  ch.  180,  Laws  of  1880.  Whenever 
the  common  council  shall  deem  it  necessary  to  grade  or 
otherwise  improve  any  street  not  otherwise  provided  for,  it 
shall  cause  to  be  made  an  estimate  of  the  costs  of  such 
work,  and  shall  put  the  same  on  file  in  its  office;  and  such 
estimate  shall  be  open  to  inspection  of  any  party  interested. 
Sec.  5,  Id.  No  such  work  chargeable  to  lots  or  parcels  of 
land  fronting  or  abutting  on  the  same,  except  repairs,  etc, 
shall  be  ordered  unless  the  requisite  petition  therefor  shall 
be  first  presented  to  the  common  council,  or  unless,  in  the 
absence  of  such  petition,  the  requisite  resolution  of  the  com- 
mon council  ordering  such  work,  after  having  laid  over  for 
one  meeting,  shall  receive  the  votes  of  three  fourths  of  the 
aldermen  elected,  to  be  taken  by  yeas  and  nays  duly  en- 
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tered  in  the  journal  of  the  proceedings.  Ibid.  Before 
ordering  any  such  work  to  be  done  by  the  owner  of  lots  or 
lands  fronting  on  the  same,  the  common  council  shall  as- 
certain and  consider  the  amount  proposed  to  be  made 
chai^eable  against  sdid  several  lots  or  pieces  of  land,  and 
the  benefits  which  in  its  opinion  will  actually  accrue  to  the 
owners  of  the  same  in  consequence  of  such  improvement, 
and  assess  against  the  same,  respectively,  the  amount  of 
such  benefit;  and  in  case  such  benefits  amount  to  less  than 
the  cost  of  the  improvements,  the  balance  shall  be  paid  out 
of  the  ward  fund  in  which  the  improvement  is  made.  Sec.  6, 
Id.  As  soon  as  any  such  assessment  shall  be  made,  the 
requisite  notices  shall  be  given  to  the  owners  of  such  land 
and  all  parties  interested.     Sees.  7,  8,  Id. 

The  complaint  alleges,  in  effect,  that  the  common  coun- 
cil claim  and  pretend  that  such  work,  or  the  cost  thereof, 
is  chargeable  to  the  plaintiffs  said  premises,  as  fronting  the 
same,  and  that  the  said  work  is  such  that  if  it  were  lawfully 
done  it  would  be  chargeable  to  said  plaintiffs  lot.  It  then 
negatives  the  claim  that  said  work  is  of  any  different  kind 
or  character  than  above  mentioned;  also  the  making  or 
presenting  of  such  or  any  petition ;  also  such  passage  or 
any  passage  of  any  such  resolution ;  also  the  taking  of  any 
such  vote.  The  complaint  also  alleges  affirmatively  that 
the  defendant  wrongfully  and  unlawfully  did  the  several 
acts  complained  of.  We  must  hold  the  allegations  of  the 
complaint  sufficient  to  bring  the  case  within  the  decisions 
of  Crossett  v.  Janesville,  28  Wis.  420 ;  Dore  v.  MiVioauhee^ 
42  Wis.  108.  It  is  true  the  charter  expressly  prohibited  the 
improvement  made  in  the  Orosaett  Case  in  the  absence  of 
the  requisite  recommendation  in  writing.  The  same  may 
be  fairly  implied,  as  to  the  particular  work  in  question, 
from  the  provisions  of  the  Kacine  charter  referred  to.  It  is 
to  be  remembered  that  the  common  council  only  had  such 
powers  as  were  expressly  granted  by  statute  or  necessarily 
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implied  therefrom.  Mayor  v.  Suffhes^  1  Gill  &  J.  480, 19 
Am.  Dec.  243;  Collins  v.  Batchy  18  Ohio,  523,  51  Am.  Dec. 
465 ;  Thompson  v.  Sc/iermerhom,  6  N.  Y.  92,  55  Am.  Dec. 
885;  State  v.  Commas  of  Mansfield,  23  K  J.  Law,  510,  57 
Am.  Dec.  409;  Davis  v.  Mayor ^  14  N.  Y.  506,  67  Am.  Dec. 
186;  Logan  City  v.  Buck^  4  Am.  &  Eng.  Corp.  Cas.  300; 
Whelen's  Appeal^  108  Pa.  St.  162;  Fertilizing  Co.  v.  Eyde 
Park,  97  U.  S.  660;  State  ex  rd.  Priest  v.  Regents,  54  Wis. 
170;  CHZman  v.  Milwaukee,  61  Wis.  592;  Attorney  General 
V.  Great  Eastern  By.  33  Eng.  (Moak),  768.  With  this  view 
of  the  law,  and  the  allegations  of  the  complaint  being  such 
as  to  preclude  any  right  to  make  the  improvement  in  ques- 
tion at  the  expense  of  the  city  or  the  ward,  as  in  some  of  the 
cases  cited,  the  unlawfulness  of  the  acts  complained  of  is 
apparent. 
By  the  Court. —  The  order  of  the  circuit  court  is  affirmed. 


Joint  School  District  No.  7  of  the  Towns  of  Bbighton 
AND  Pabis  in  Kenosha  County,  Appellant,  vs.  E^smek 
and  others,  Eespondents. 

February ;?—  March  1, 1887. 

Appeal  to  S.  C.     (IJ  When  judgment  appealable,     (t)  Appealdtie 

order, 

1.  A  judgment  is  not  appealable  until  the  costs  have  been  taxed  and 

inserted  therein  or  until  the  time  limited  by  statute  for  so  perfect- 
ing the  judgment  has  expired. 

2.  A  mere  order  for  judgment  is  not  appealable. 

APPEAL  from  the  Circuit  Court  for  Kenosha  County. 

The  facts  are  sufficiently  stated  in  the  opinion. 

For  the  appellant  the  cause  was  submitted  on  briefs  by 
Benry  Wiesmann. 

For  the  respondents  there  was  a  brief  by  Quarles  d 
Spenoey  and  oral  argument  by  Mr.  Spenoe. 
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Lyon,  J.  This  appoai  is  from  a  judgment  of  the  circuit 
court  dismissing  the  plaintiff's  complaint,  with  costs,  for 
non-compliance  with  an  order  theretofore  made  in  the  cause 
requiring  the  plaintiff  to  file  security  for  costs.  The  appeal 
was  taken  and  perfected  before  the  costs  were  taxed  and 
inserted  in  the  judgment.  It  was  therefore  prematurely 
taken,  and  must  be  dismissed.  Smith  v.  Hart^  44  Wis.  280, 
and  cases  cited;  Haeeltvnsv,  Simpson^  61  Wis.  427;  Hoye  v. 
C.  dk  N.  W.  R.  Co,  65  Wis.  243;  Ballou  v.  O.  (&  N.  W.  R. 
Co.  53  Wis.  150. 

If  the  case  is  within  the  provisions  of  ch.  202,  Laws  of 
1882  (which  is  not  here  determined),  the  same  result  follows, 
for  the  appeal  was  taken  within  less  than  sixty  days  after 
the  finding  of  the  court  that  the  plaintiff  was  in  default  in 
respect  to  filing  security  for  costs,  upon  which  finding  the 
judgment  is  predicated.  Hence  the  time  had  not  expired 
which  the  statute  allows  the  prevailing  party  for  perfecting 
his  judgment.  Until  this  was  done,  or,  not  being  done,  un- 
til the  time  for  doing  so  had  expired,  the  judgment  was  im- 
perfect and  not  appealable.  Hoye  v.  C  cfe  N.  W.  R.  Co, 
Bupra. 

If  the  appeal  be  regarded  as  from  an  order  for  judgment, 
instead  of  a  judgment  (which  seems  to  be  the  view  taken  of 
it  by  the  counsel  for  the  plaiutiff),  it  must  still  be  dismissed. 
A  mere  order  for  judgment  is  not  appealable.  See  Johan- 
nes  V.  Youngsy  42  Wis.  401. 

By  the  Court. —  The  appeal  is  dismissed. 
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Williams,  Respondent,  vs.  Hates  and  others,  Appellants. 

February  £  —  March  1, 1887, 

Judgment:  Correction  and  amendment:  Res  ad  judicata:  Ditmissal  of 

complaint. 

1.  After  the  term  at  which  a  judgment  was  rendered,  and  even  after 

the  expiration  of  a  year  after  notice  thereof,  the  circuit  court  may 
correct  a  mistake  in  the  entry  of  the  judgment,  so  as  to  make  it 
conform  to  the  judgment  actuaDy  pronounced ;  hut  it  cannot  mod- 
ify or  amend  the  judgment  to  make  it  conform  to  what  the  oourt 
ought  to  have  adjudged  or  intended  to  adjudge. 

2.  Whether  a  judgment  simply  dismissing  the  coniplaint  in  an  equi- 

table action  is  a  bar  to  a  future  action  or  proceeding  involving  the 
same  subject  matter,  is  not  determined.  But  when  in  the  entry  of 
such  a  judgment  it  is  erroneously  made  to  appear  that  the  com- 
plaint was  dismissed  "upon  the  merits,**  the  addition  (rf  such 
words  is  material,  and  they  may  be  stricken  out  on  motion. 

APPEAL  from  the  Circuit  Court  for  Racine  County. 

The  following  statement  of  the  case  was  prepared  by 
Mr.  Justice  Taylob  as  a  part  of  the  opinion: 

This  action  was  commenced  by  the  plaintiff  to  set  aside 
the  proceedings  of  the  defendants  in  laying  out  and  opening 
a  ditch  through  the  plaintiff's  land.  The  action  was  brought 
to  a  hearing  in  the  circuit  court  in  the  March  term,  1884. 
After  the  plaintiff  had  produced  his  evidence  and  rested  his 
case,  on  motion  of  the  defendants  the  circuit  court  ordered 
the  complaint  dismissed  with  costs.  A  motion  was  made 
by  the  plaintiff  to  set  aside  the  order  dismissing  the  action, 
and  for  a  new  trial.  This  motion  was  denied,  and  there- 
upon, on  December  17,  1884,  the  clerk  entered  judgment  in 
the  action  dismissing  the  action  "  upon  its  merits,"  with 
costs  to  the  defendants.  On  April  6,  1885,  the  plaintiff 
appealed  from  the  judgment  to  this  court,  and  on  Septem- 
ber 1, 1885,  the  appeal  was  dismissed  for  want  of  prosecu- 
tion, and  no  further  steps  were  taken  in  the  action  until 
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August  17, 1886,  when  the  plaintifF,  upon  afSdavits  and  the 
proceedings  in  the  case,  moved  the  circuit  court  to  modify 
the  original  judgment  entered  in  the  case,  December  l7, 
1884,  "to  conform  to  the  order  and  decision  of  the  court 
hereiu,  and  so  that  it  may  appear,  as  the  truth  is,  that  no 
judgment  was  ever  rendered  or  ordered,  or  decision  made, 
by  the  court  herein  upon  the  merits  in  this  action."  Upon 
the  hearing  of  this  motion  the  circuit  court  made  the  fol- 
lowing order: 

"  [Title,  etc.] 

''The  plaintiff  having  moved  said  court  to  correct  the 
judgment  heretofore  entered  in  this  action  on  the  18th  day 
of  December,  1884,  so  that  it  may  appear  thereby,  as  it  was 
intended  by  the  court  that  it  sbould^  appear;  the  facts  being 
that  upon  the  close  of  the  plaintiff's  testimony  the  defend- 
ants moved  the  court  for  a  nonsuit  and  to  dismiss  the 
plaintiff's  complaint,  and  the  court  granted  the  defendants' 
motion  to  dismiss  the  complaint  and  made  no  findings  in 
the  case;  and  on  the  motion  for  a  new  trial  an  affidavit  was 
filed  by  the  defendants  showing  that  a  writ  of  certiorari  had 
issued  to  review  the  proceedings  of  the  defendants,  and  it 
being  claimed  that  therefore  a  new  trial  should  not  be 
granted,  and  that  view  being  considered  by  the  court,  the 
motion  was  denied,  so  that  the  judgment  as  rendered  upon 
such  dismissal  should  have  been  without  prejudice  to  the 
plaintiff's  proceedings  at  law  to  review  the  proceedings  at- 
tacked by  the  complaint.  Now,  therefore,  after  hearing 
Messrs.  W.  C.  Williams  and  W.  J.  Turner  in  support  of  the 
motion,  and  T.  TV.  Spence,  Esq.,  in  opposition  thereto,  and 
having  taken  said  motion  under  advisement,  and  being  now 
advised  thereon,  so  as  to  make  said  judgment  correspond 
to  the  decision  and  determination  of  the  court, 

"Obixkbkd:  That  said  judgment  be  corrected  and 
am^ded  and  entered  upon  the  records  of  this  court  so  as  to 
read  as  follows: 
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"^ClBOUIT   OOUBT,   BaOINB  CoUNTY. 

"  *  T.  0.  Williams,  Plaintif,  v.  A.  B.  Hayes,  H.  O.  WiUiams, 
and  0.  Z.  Orabb,  Defendants. 

" '  This  action  having  come  on  for  trial  at  the  March 
term  of  said  court,  and  the  testimony  on  the  part  of  the 
plaintiff  having  been  heard,  and  the  court,  Hon.  A.  Soorr 
Sloan,  circuit  judge,  presiding,  having,  on  motion  of  de- 
fendants' attorneys,  ordered  that  the  complaint  of  the 
plaintiff  be  dismissed  because  his  remedy  was  at  law  and  not 
by  complaint  in  equity,  and  without  prejudice  lo  the  right  to 
proceed  at  law  to  review  the  proceedings  set  forth  in  the 
complaint  in  this  action;  and  the  plaintiff's  motion  to  set 
aside  the  order  of  dismissal  of  the  complaint  having  been 
denied :  now,  on  motion  of  H.  A.  Cooper,  Esq.,  defendants' 
attorney,  it  is  adjudged  that  the  plaintiff's  complaint  be  dis- 
missed, but  without  prejudice  to  the  plaintiff's  proceeding 
at  law  to  review  the  proceedings  described  in  the  complaint 
in  this  action;  and  that  said  defendants  do  have  and  re- 
cover of  the  plaintiff  their  costs  and  disbursements  herein 
taxed  and  allowed  at  the  sum  of  one  hundred  and  eleven 
dollars  and  73-100  dollars. 

"  '  Baoine,  Decemler  18,  188^.        F.  W.  Beucb,  Clerk.' 

"  And  it  is  further  ordered  that  this  order  be  entered 
nunc  pro  tunc  as  of  the  19th  day  of  August,  1886. 

"  Dated  September  16, 1886. 

"  By  the  court. 
[Signed]  "  A.  Scott  Sloan,  Circuit  Judge." 

From  this  order  the  defendants  appeal  to  this  court. 

For  the  appellants  there  was  a  brief  by  H.  A.  Cooper  d^uA 
Quarles  cfe  Spence,  and  oral  argument  by  Mr.  Spenoe,  They 
contended,  inter  alia,  that  a  former  decree  in  equity  be- 
tween the  same  parties  upon  the  same  subject  niatter,  which 
dismisses  the  bill,  is  a  bar  unless  expressed  to  be  unt/ioutprejur 
dice.    Story's  Eq.  Jur.  sec.  1523;  Bigelow  on  Estoppel,  228, 
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24  and  note;  Story's  Eq.  Pi.  793;  Durant  v.  Essex  Co.  7 
YTall.  107;  Ferine  v.  Dunn^  4:  Johns.  Oh.  142;  Barker  v. 
Belknap's  EstatCy  39  Vt.  168;  MicUes  v.  Thayer ^  14  Allen, 
114.  A  judgment  dismissing  a  suit  without  any  reserve 
for  its  renewal,  concludes  the  parties.  Bledsoe  v.  Enmity  33 
La.  Ann.  615.  Where  the  decision  of  the  court,  after  exami- 
nation of  the  pleadings  and  evidence,  is  entered  on  the 
docket  "  dismissed,"  without  other  words  of  qualification, 
sach  entry  is  conclusive  of  the  merits  of  the  case;  and  the 
court  will  deny  a  motion  to  amend  the  record  by  adding  the 
words  "  without  prejudice.'*  2  Daniel's  Ch.  Pr.  995,  note  1 ; 
Foote  V.  Oibbsy  1  Gray,  412;  Bigelow  v.  Winsor^  id.  301; 
Oove  V.  Lyfordy  44  N.  H.  525 ;  Borrowscale  v.  TtctUe,  5 
Allen,  377. 

For  the  resjx)ndent  there  was  a  brief  by  W.  O.  WiUiamSy . 
attorney,  and  Gerrit  T.  Thorny  of  counsel,  and  oral  argu- 
ment by  Mr.  Williams.  They  argued,  among  other  things, 
that  if  the  record  did  not  show  the  facts  or  grounds  of  dismis- 
sal the  court  had  the  power  and  it  was  its  dtUy  to  amend  or 
correct  it.  Kempton  v.  Burgess^  136  Mass.  192 ;  B.S.di  M. 
Asin  V.  Boston^  137  id.  186;  Foster  v.  "  The  Richard  Bus- 
teed,''  100  id.  412;  Wood  v.  Faut,  55  Mich.  185;  Porter  v. 
ITogTi^,  36  Ohio  St.  471.  A  court  has  power  to  modify  a 
judgment  dismissing  a  case  absolutely,  by  amending  it  and 
making  it  without  prejudice  to  the  right  to  bring  a  new 
action,  and  a  judgment  dismissing  a  complaint  may  be  subse- 
quently amended  so  as  to  order  a  new  trial  instead  of  dis- 
missal It  is  within  the  discretion  of  the  court,  after  the  sat- 
isfaction of  a  judgment  in  favor  of  the  plaintiff,  to  amend 
the  complaint  by  adding  a  new  cause  of  action,  although  by 
so  doing  the  statute  of  limitations  is  avoided.  Loeschu/k  v. 
Addisouj  4  Abb.  Pr.  210.  See,  also,  Giles  v.  Austin^  34  N. 
T.  Super.  Ct.  540;  Hatch  v.  Cent.  Na;t.  Bank,  78  N.  Y.  487; 
Oroohes  v.  Maarwell,  6  Blatch.  468;  Van  Epps  v.  Van  Deu- 
«e»,  4  Paige,  76;  Chamberlain  v.  Crane,  4  N.  H.  115. 
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Tatlob,  J.  The  materiality  of  the  amendment  of  the 
judgment  arises  out  of  the  fact  that  the  plaintiff,  shortly 
after  his  equitable  action  was  dismissed  with  costs,  sued  out 
a  common-law  writ  of  certiorari  to  review  the  proceedings 
of  the  defendants  in  laying  out  and  opening  said  ditch 
through  the  plaintiff's  lands,  and  the  judgment  as  originally 
entered  in  this  action  is  pleaded  as  a  bar  to  the  proceedings 
upon  such  writ  The  learned  counsel  for  the  appellants 
contend  that  the  circuit  court  had  no  authority  to  amend 
the  judgment  in  the  manner  specified  in  said  order.  Among 
other  reasons  urged  against  the  power  of  the  court  to  make 
the  order  are  the  following:  "(2)  The  judgment  cannot 
be  modified  or  corrected,  after  the  term  at  which  it  was 
rendered,  to  add  anything  omitted  by  the  court  or  to  carry 
out  his  unexpressed  intentions,  but  only  to  correct  errors  of 
the  clerk  in  entering  its  judgment."  "  (5)  If  anything  was 
omitted  from  the  judgment  by  the  clerk,  it  could  only  be 
supplied  by  motion  within  one  year  from  notice  of  the  judg- 
ment. (6)  The  order  modifying  and  correcting  the  judg- 
ment is  not  warranted  by  the  moving  papers.  The  avowed 
object  of  the  latter  is  to  have  the  words  '  upon  the  merits' 
expunged  from  the  judgment.  The  order  taken  seeks  to 
add  to  the  judgment  a  new  clause  and  condition.  (7)  The 
respondent  has  forfeited  all  right,  if  he  ever  had  any,  to  a 
modification  of  the  judgment,  by  laches." 

We  do  not  deem  it  necessary  to  cite  authorities  to  show 
that  the  court  has  no  authority  to  change  its  judgment,  as 
pronounced  by  the  court,  after  the  term  in  which  it  was  ren- 
dered. This  is  admitted  by  all  parties.  But  it  is  urged  by 
the  respondent  that  the  court  may,  after  the  lapse  of  the 
term  at  which  judgment  is  rendered,  correct  any  mistake 
made  in  the  entry  thereof  which  is  in  conflict  with  the 
judgment  actually  pronounced  by  the  court.  This  latter 
proposition  is  fully  sustained  by  the  decisions  of  this  court 
cited  in  the  respondent's  brief.      Wyrrum  t>.  Buckstaffy  24 


Digitized  by  VjOOQIC 


JANUARY  TERM,  1887.  258 

Williams  ts.  Hayes  and  others. 

Wis.  477;  ^tna  L.  Ins.  Co.  v.  McOormick,  20  Wis.  265, 
268;  Burning  v.  Bv>rkhcurdt^  34  Wis.  585;  Quaw  v.  Zam- 
eraux,  36  Wis.  626,  629;  Will  of  C6U,  52  Wis.  591,  592. 
These  cases  folly  establish  the  power  of  the  circuit  court  to 
correct  any  mistake  made  in  the  actual  entry  of  the  judg- 
ment, which  is  in  conflict  with  the  judgment  as  pronounced 
by  the  court,  and  they  also  establish  the  rule  that  such  mis- 
take may  be  corrected  after  the  expiration  of  a  year  after 
notice  of  the  judgment  rendered.  Whether  the  party  who 
prepared  the  judgment  and  caused  the  same  to  be  entered 
by  the  clerk,  could,  on  his  motion,  have  such  judgment  cor- 
rected after  the  lapse  of  one  year  from  the  entry  thereof, 
is  a  question  not  decided  in  this  case.  The  evidence  does 
not  clearly  show  that  the  respondent  had  actual  knowledge 
of  the  form  of  the  judgment  as  entered  by  the  clerk  withui 
one  year  after  its  entry.  However  that  may  be,  he  is  not 
necessarily  limited  to  the  year  within  which  to  move  to  have 
the  judgment  corrected.  We  think  it  very  clear  that,  upon 
the  facts  of  the  case,  the  circuit  court  had  authority  to 
hear  the  motion,  and  to  grant  such  relief  as  the  respondent 
was  entitled  to  under  the  facts. 

The  learned  counsel  for  the  appellants  insist  that  the 
judgment  entered  by  the  clerk  was  in  conformity  to  the 
judgment  as  pronounced  by  the  court,  and  therefore  it  was 
error  to  change  it  after  the  term  at  which  it  was  entered 
had  passed.  After  a  careful  reading  of  all  the  minutes  of 
the  reporter,  of  the  clerk,  and  of  the  motion  as  made  by 
the  appellants,  it  appears  to  us  very  clear  that  the  only 
judgment  pronounced  by  the  court,  upon  the  motion  of  the 
appellants,  was  "  that  the  complaint  be  dismissed  with , 
costs."  The  judgment  entered  by  the  clerk  was  that  the 
complaint  be  dismissed  ^^  upon  the  merits,"  with  costs  to  the 
defendants. 

It  is  insisted  by  the  learned  counsel  for  the  appellants 
that  there  is  no  difference  in  the  law"  between  a  judgment 
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dismissing  the  complaint  with  costs,  and  one  dismissing  the 
corafplaint  "on  the  merits  "  with  costs.  If  this  proposition 
be  good  law,  there  could  be  no  reasonable  complaint  as  to 
the  form  of  the  judgment  as  entered  by  the  clerk,  and  the 
judgment  would  be  substantially  the  judgment  pronounced 
by  the  court.  After  an  examination  of  the  authorities  cited 
upon  this  point  by  the  learned  counsel  for  .the  respective 
parties  we  are  not  satisfied  that  a  judgment  simply  dismiss- 
ing the  complaint  in  an  equitable  action  is  conclusive  that 
the  same  was  dismissed  upon  the  merits,  and  is  in  all  cases 
equivalent  to  a  dismissal  of  the  complaint  upon  the  merits; 
and  we  are  disposed  to  hold  that  the  addition  of  the  words 
"  upon  the  merits "  was  a  material  addition  to  the  judg- 
ment, and,  if  not  directed  to  be  so  entered  by  the  judge  in 
pronouncing  his  judgment,  the  clerk  had  no  authority  to 
insert  them  in  the  judgment.  There  is  at  least  so  much 
uncertainty  as  to  the  conclusiveness  of  a  judgment  simply 
dismissing  the  complaint  in  an  equitable  action  as  a  bar  to 
a  future  action  involving  the  same  subject  matter,  that  we 
are  not  disposed  to  determine  the  matter  finally  upon  the 

.  motion  made  in  this  case.  The  effect  of  the  judgment  as  a 
bar  to  further  proceedings  of  the  respondent  in  his  certio- 
rari proceedings  must  be  determined  in  that  action,  when 
produced  in  evidence  as  a  bar  to  that  proceeding.  The  fol- 
lowing authorities  have  a  bearing  upon  that  question: 
Carter  v.  TT.,  St.  L.  c6  P.  R,  Co.  137  Mass.  187;  KerwpUm^. 
Burgess^  136  Mass.  192;  Foyc  v.  Patch,  132  Mass.  105;  Bur- 
hank  V.  Woodward,  124  Mass.  357;  Foster  v.  "  The  Bichard 
Busteed,'^  100  Mass.  409,  412;  Ferine  v.  Dunn,  4  Johns.  Cb. 
140 ;  Holmes  v.  Remsen,  7  Johns.  Ch.  286 ;  Griswdld  v.  Ja^cksony 

'  2  Edw.  Ch.  461;  Lansing  v.  Russell,  13  Barb.  510;  MasofCs 
ExWs  V.  Alston,  9  N.  Y.  28 ;  People  ex  rel.  Trainer  v.  Cooper, 
8  How.  Pr.  288;  Bostwich  v.  AhhoU,  40  Barb.  331 ;  Burhans 
V.  Van  Zandt,  7  N.  T.  525.  See,  also,  the  cases  cited  by  the 
learned  counsel  for  the  appellants  in  their  brief  on  this 
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point.  As  the  words  added  by  the  clerk  ia  entering  the 
jadgment  may  change  the  conclusiveness  of  such  judgment 
as  a  bar  to  the  plaintiff  in  his  subsequent  proceedings,  the 
entry  was  unauthorized,  and  was  properly  stricken  out  upon 
the  motion  of  the  respondent. 

Upon  an  examination  of  the  record  and  proceedings  in 
this  case  had  upon  the  trial,  it  seems  plain  to  us  that  the 
only  direction  for  judgment  given  or  made  by  the  court  on 
the  trial,  after  hearing  the  motion  made  by  the  defendants 
to  dismiss  the  complaint,  was  that  the  complaint  be  dis- 
missed with  costs.  This  being  so,  it  is  entirely  immaterial, 
for  the  purposes  of  the  motion  to  correct  the  judgment  en- 
tered, that  the  learned  judge  supposed  he  was  directing 
a  judgment  dismissing  the  action  without  prejudice  to  the 
right  of  the  plaintiff  to  bring  another  action,  or  that  he  in- 
tended to  direct  such  a  judgment.  It  would  be  unsafe  to 
permit  judgments  to  be  changed  in  a  substantial  matter, 
years  after  the  same  are  entered,  upon  the  mere  recollec- 
tion of  the  judge  that  he  intended  to  direct  a  different  one 
from  that  which  he  expressly  directed  at  the  time,  and  we 
do  not  find  any  case  which  sanctions  such  proceeding.  Such 
a  modification  of  the  judgment  is  not  correcting  the  judg- 
ment as  announced  at  the  time,  but  it  is  making  the  judg- 
ment conform  to  what  the  court  ought  to  have  adjudged, 
or  to  what  he  intended  to  adjudge  but  failed  to  adjudge. 
Such  a  change  in  a  judgment  can  only  be  made  during  the 
term  in  which  it  was  entered.  Latimer  v.  Morrairij  43  Wis. 
107;  Sdz  V.  First  Nat  Bank,  60  Wis.  246;  SoTwhacher  v. 
Qermantovm  F.  M.  Ins.  Co.  69  Wis.  86. 

We  are  of  the  opinion  that  the  court  erred  in  modifying 
the  judgment  by  stating  in  the  order  that  it  was  dismissed 
^because  his  remedy  was  at  law  and  not  by  complaint  in 
equity,**  and  without  prejudice  to  the  right  to  proceed  at 
law  to  review  the  proceedings,  and  by  inserting  in  the 
jiidgment  itself  the  words,  "  but  without  prejudice  to  the 
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plaintiflPs  proceeding  at  law  to  review  the  proceedings  de- 
scribed in  the  complaint  in  this  action."  The  only  relief 
the  court  should  have  granted  upon  the  motion  of  the 
plaintiff  was  to  strike  from  the  judgment  the  words  *•"  upon 
the  merits."  This  would  leave  the  judgment  such  as  was 
ordered  by  the  court  at  the  time  it  was  announced. 
Whether  the  judgment,  as  so  corrected  and  modified,  will 
be  a  bar  to  the  proceedings  of  the  plaintiff  on  his  writ  of 
certiorari  is  a  question  which  is  not  directly  involved  on  this 
appeal,  and  is  not  decided. 

By  the  Court. —  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  with  directions  to  the  circuit 
court  to  correct  and  modify  the  judgment  by  striking  there- 
from the  words  ^^upon  the  merits,"  as  indicated  in  this 
opinion. 

See  note  to  this  case  in  82  N.  W.  Rep.  44.—  Bep. 


Stoel,  Executor,  etc..  Respondent,  vs.  Flaitoers  and  wife, 

Appellants. 

Fd}ruary  S— March  2,  1887. 

Contract  to  maintain  parents:  Mortgage:  Satisfaction:   Condition 

precedent 

A  mortgagee  agreed  with  the  mortgagors  (her  daughter  and  scm-in- 
law),  in  consideration  of  their  contract  to  support  her  and  her 
hushand  in  a  specified  manner  during  their  natural  lives,  not  to  col- 
lect, receive,  or  ask  for  any  further  interest  on  the  mortgage,  jpro- 
vided  the  said  mortgagors  should  perform  the  said  contract.  The 
agreement  further  stated  that,  in  case  the  said  mortgagors  should 
perform  their  said  contract  according  to  the  meaning  and  true 
spirit  thereof  during  the  natural  lives  of  the  mortgagee  and  her 
hushand,  she  (the  mortgagee)  declared  said  mortgage  *'  ftdlj  paid 
and  satisfied  and  by  these  presents  discharged  of  record.**  HM, 
that  fuU  and  complete  performance  of  the  contract  to  support 
was  a  conditionprecedent  to  the  satisfaction  and  discharge  of  the 
mortgage. 
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APPEAL  from  the  Circuit  Court  for  Walworth  County. 

The  facts  will  sufficiently  appear  from  the  opinion.  The 
trial  court  held,  as  conclusions  of  law  from  the  facts  found, 
that  the  conditions  precedent  contained  in  the  conditional 
release  had  never  been  performed,  and  that  said  release 
was  of  no  effect ;  that  the  defendant  George  F.  Flanders 
was  indebted  to  the  plaintiflF,  as  executor,  upon  the  note 
and  mortgage,  in  the  sum  of  $1,600,  with  interest  from 
September  11,  1885;  that  said  mortgage  was  a  valid  and 
subsisting  lien ;  and  that  the  plaintiflP  was  entitled  to  judg- 
ment of  foreclosure  and  sale.  From  the  judgment  entered 
accordingly  the  defendants  appealed. 

/.  F.  Quarles  and  T.  W.  Spence^  of  counsel,  for  the  ap- 
pellants, assigned  as  errors:  (1)  Directing  judgment  for 
the  full  amount  of  the  mortgage;  (2)  directing  judgment 
against  the  appellants  without  ascertaining  the  damages 
sustained  by  Mary  Royce  by  reason  of  appellants'  breach 
of  their  contract  to  support  her;  (3)  not  taking  an  ac- 
count of  the  value  of  the  support  actually  furnished  to 
Lewis  and  Mary  Koyce  under  said  contract;  (4)  not  direct- 
ing judgment  on  the  findings  in  favor  of  the  appellants; 
(5)  construing  the  agreement  as  containing  a. technical  con- 
dition precedent.  They  contended,  inter  alia^  that  the 
efifect  of  the  two  written  agreements  made  July  31, 1883, 
so  far  as  the  mortgage,  in  suit  is  concerned,  was  that  the 
mortgage  should  stand  as  security  for  the  performance, 
and  indemnity  against  nonperformance,  of  the  obligations 
assumed  by  appellants;  and  that  the  liability  to  pay  $1,600 
in  money  was  changed  to  a  liability  to  support  Lewis 
and  Mary  Royce  during  their  lives,  and  was  not  diflferent 
in  its  legal  aspect  than  if  Mary  Royce  had  paid  $1,600  in 
money  in  consideration  of  an  agreement  that  she  and  her 
husband  should  be  supported  during  their  lives  by  the  ap- 
pellants, and  the  latter  had  given  her  a  mortgage  upon  their 
farm  to  secure  the  performance  of  such  agreement.  The 
Vol.  68—17 
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doctrine  that  upon  the  breach  of  an  agreement  to  support, 
the  injured  party  can  proceed  by  action  at  once  as  though 
the  agreement  had  not  been  made,  and  that  upon  such 
breach  there  is  an  entire  forfeiture  of  the  consideration 
for  such  support,  and  that  such    consideration  can    be 
recovered  in  a  direct  action  for  that  purpose,  is  denied 
in  Bogie  v.  Bogie^  41  Wis.  217.    See,  also,  BresnaJum  v. 
Bremahan^   46  id.   385;    Buhop  v,  Aldrich^  48  id.  619; 
Blake  v.  Blake,  56  id.  392.     To  avail  herself  of  the  right  to 
have  the  contract  rescinded  and  have  the  benefit  of  the 
mortgage  security,  after  part   performance,  the   plaintiff 
should  have  brought  an  equitable  action  setting  up  the  con- 
tract for  support  and  its  breach,  and  praying  for  rescission 
of  the  agreement,  an  accounting  between  the  parties,  and 
the  foreclosure  of  the  mortgage  and  sale  of  the  premises  to 
satisfy  the  value  of  the  support  found  due.     See  Van  TroU 
V.  Wiesej  36  Wis.  449;    Gould  v.  Cayuga  Co.  Nat.  Bank, 
86  N.   T.   83;  &   C.   99  id.   337.    But  even  though  the 
action  had  been  brought  in  that  form,  still  the  court  should 
not  have  decreed  a  rescission,  because  it  would  be  impossible 
to  place  the  parties  in  statu  quo,  and  because  complete 
compensation  in  damages  could  readily  be  given.      One 
party  cannot  rescind  a  contract  for  a  failure  of  the  other 
party  which  is  but  partial,  having  had  performance  of  a 
distinct  part  as  a  subsisting  and  executed  consideration, 
but  must  seek  his  remedy  in  damages.     2  Parsons  on  Con. 
697,  note  g;  2  Sutherland  on  Dam.  245,  246;   Burgs  v, 
a  R.  <&  M,  R.  Co.  32  Iowa,  101;  Miller  v.  Cottm,  5  Ga. 
341.    Again,  rescission  should  have  been  neither  decreed  nor 
allowed,  because  there  was  no  breach  of  the  contract  for 
support.    There  was  nothing   in  such  contract  to  bind 
the  appellants  to  furnish  to  Lewis  or  Mary  Royce  a  home 
with  them.    If  Mr.  and  Mrs.  Royce  were  dissatisfied  witi 
the  accommodations  at  appellants^  house,  they  were  at 
liberty  to  obtain  rooms  and  board  elsewhere  and  ask  appel- 
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lants  to  pay  for  the  same.  If  appellants  refused  to  pay,  or 
insisted  that  unless  they  accept  these  provisions  at  their 
home  they  would  not  furnish  them  at  all,  there  would  have 
been  a  breach  of  the  contract.  But  there  was  no  such  evi- 
dence or  finding.  It  is  admitted  by  the  finding  that  com- 
fortable rooms  and  good  board  were  furnished.  And  the 
appellants  cannot  be  charged  with  failure  to  perform  the 
contract  because  of  ill-usage,  when  the  old  people  never  re- 
quested a  change  of  location  where  they  would  not  be  sub- 
ject to  the  ill-treatment  complained  of.  The  right  to  rescind 
a  contract  is  in  every  case  strictissimi  juris.  2  Parsons  on 
Con.  526,  601,  note  y.  Again,  the  agreement  in  this  case  is 
not  unlike  the  one  in  Peterson  v.  Olsouy  47  Wis.  122,  and  the 
amonnt  of  recovery  should  be  limited  to  the  value  of  the 
things  not  furnished.  See  2  Qreenl.  Cruise,  80;  1  Jones  on 
Mortg.  sec.  388;  Fay  v.  Ouynon^  131  Mass.  31;  Amos  v. 
Oakley,  id.  413;  Sc/ieU  v.  Plumb,  55  K  Y.  692;  Parker  v. 
Russellj  133  Mass.  74;  Furbish  v.  Sears,  2  Cliflford,  454; 
Hawkins  v.  Clermont,  15  Mich.  511;  Soyt  v.  Bradley,  27 
Me.  242;  Austin  v.  Austin,  9  Vt.  420.  On  the  foreclosure 
of  a  mortgage  which  stands  as  security  for  such  a  contract, 
the  damages  will  not  be  the  penal  sum  of  the  mortgage,  but 
only  what  the  injured  party  suffers  by  the  breach.  1  Jones 
on  Mortg.  sec.  393,  note  5 ;  Ferguson  v,  Kimball,  3  Barb.  Ch. 
619;  Fiske  v.  Fiske,  20  Pick,  499;  Wright  v.  Wright,  49 
Mich.  624;  Bresnahan  v,  Bresnahan,  46  Wis.  385.  The 
fact  that  the  mortgage  foreclosed  in  this  action  was  given 
for  moneys  theretofore  advanced  to  the  parties,  does  not 
affect  its  character  as  indemnity  against  damage  by  a  fail- 
ure of  the  subsequent  agreement  to  support.  Again,  con- 
ceding that  the  action  was  properly  brought,  that  the  con- 
tract was  entire  and  subject  to  rescission,  that  the  court 
might  have  put  the  parties  in  statu  quo,  and  that  appellants 
cannot  have  any  advantage  under  the  contract,  they  must 
still  be  held  entitled  to  credit  for  what  they  have  done 
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under  the  contract;  and  the  mortgagees  are  not  entitled  to 
confiscate  all  they  have  received  under  it.  BurnJiam  v. 
Mitchell,  34  Wis.  117.  In  this  case  the  court  held  the  con- 
dition to  be  a  condition  precedent  and  applied  the  same 
rigid  rule  that  would  obtain  in  an  action  at  law  brought  by 
the  appellants  on  the  contract.  But  the  condition  was 
manifestly  inserted  as  security  for  performance,  and  should 
receive  the  same  construction  as  other  security  clauses,  which 
are  universally  held  to  be  conditions  subsequent.  And  the 
plaintiff,  having  come  into  a  court  of  equity,  must  do  equity. 
For  the  respondent  there  was  a  brief  signed  by  Dodge  <& 
Fishy  of  counsel,  and  the  cause  was  argued  orally  by  Mr, 
Dodge  and  Mr,  T,  M.  Kearney,  To  the  point  that  entire 
and  strict  performance  of  all  the  conditions  precedent  was 
essential  to  the  acquisition  of  a.ny  rights  under  the  agree- 
ment, they  cited  4  Kent's  Comm.  (12th  ed.),  125;  2  Washb. 
K.  P.  8;  Nevixis  v.  Gourley,  95  111.  206;  Braanun  v, 
Mes'ck,  10  Cal.  95;  Vanherne^s  Lessee  v,  Dorrancey  2  Dal. 
304,  317.  The  acts  found  by  the  court  constituted  a  breach 
of  the  conditions.  Bogie  v.  Bogie,  41  Wis.  209;  Tracey  v. 
Socket,  1  Ohio  St.  54;  Oard  v.  Oard,  59  111.  46;  Frazierv, 
Miller,  16  id.  49-50. 

Orton,  J.  The  complaint  in  this  case  is  in  the  usual 
form  for  foreclosure  of  a  mortgage.  The  note  for  $1,600, 
and  the  mortgage  collateral  thereto,  bear  date  July  2, 1881, 
and  were  given  to  Mary  Royce  by  George  F,  Flanders  and 
lone  A,  Flanders,  his  wife,  the  appellants.  The  suit  was 
brought  by  Mary  Royce,  and  she  having  died,  it  was  re- 
vived in  the  name  of  the  respondent,  her  executor.  It  is 
stated  in  the  answer  that  the  said  lone  A,  Fl-anders  was 
the  daughter  and  only  child  of  the  said  Lewis  and  Mary 
Royce,  and  that  they  being  well  advanced  in  years,  and 
desirous  of  avoiding  the  cares  and  responsibilities  of  active 
life,  and  at  the  same  time  to  secure  to  the  said  lone  what- 
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ever  should  remain  of  their  property  after  providing  for 
their  support,  the  said  George  F,  and  lone  A,  Flanders  ex- 
ecuted and  delivered  to  them  the  following  agreement, 
viz.: 

''This  agreement,  made  and  entered  into  this  31st  day 
of  July,  1883,  between  George  F,  Flanders  and  lone  A. 
Flanders  of  the  first  part,  and  Lewis  Royce  and  Mary 
Eoyce  of  the  second  part,  witnesseth,  that  for  and  in  con- 
sideration of  money,  lands,  and  tenements  heretofore  con- 
veyed, the  said  George  F  Flanders  and  lone  A,  Flanders 
shall  maintain  the  said  Lewis  Royce  and  Mary  Royce  for 
and  daring  their  natural  lives;  that  is  to  say,  said  parties 
of  the  first  part  are  to  furnish  good  and  comfortable  room 
or  rooms,  good  and  comfortable  board,  do  their  sewing  and 
washing,  take  care  of  them  when  sick. 

TQ-  ^_,T  "George  F.Flanders. 

oiffnedl 
*"       -^  "  loNE  A.  Flanders." 

It  is  further  alleged  in  said  answer  that,  at  the  same  time, 
and  as  part  and  parcel  of  said  agreement,  the  said  Mary 
Royce,  for  the  consideration  aforesaid,  made  and  delivered 
to  George  F.  and  lone  A.  Flanders^  the  following  agree- 
ment, to  wit: 

*•  Know  all  men  by  these  presents,  that  I,  Mar}'  Royce,  of 
Burlington,  in  consideration  of  a  contract  made  and  entered 
into  on  this  day  by  George  F  Flanders  and  lofie  A,  Flandr 
ers^to  support  and  maintain  the  said  Mary  Royce  and  Lewis 
Hoyce  during  their  natural  lives,  do  hereby  declare  that  I 
have  agreed  with  the  aforesaid  George  F,  Flanders  and 
lorn  A.  Flanders  not  to  collect,  receive,  or  ask  for  any  fur- 
ther interest  on  a  certain  mortgage,  executed  by  George  F. 
Flanders  and  Tone  A,  Flanders  on  the  2d  day  of  July,  1881, 
and  recorded  July  6,  1881,  at  5  o'clock  p.  m.,  in  vol.  47  of 
Mortgages,  page  690 ;  provided^  that  the  said  George  F. 
Flanders  and  lone  A.  Flanders  shall  perform  on  their  part 
the  contract  referred  to  and  before  mentioned ;  and  in  case 
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that  the  said  Oeorge  F.  FUmdera  and  Torn  A^  Flanders  shall 
perform  the  said  contract  according  to  the  meaning  and 
true  spirit  thereof,  during  the  natural  lives  of  said  Mary 
Royce  and  Lewis  Rojce,  I,  Mary  Royce,  do  declare  said 
mortgage  fully  paid  and  satisfied,  and  by  these  presents 
discharged  of  record. 

"  In  witness  whereof  I  have  hereunto  set  my  hand  and 
seal  this  31st  day  of  July,  A.  D.  1883. 

[Signed]  "Maby  Rotob.     [Seal] 

"  In  presence  of 

"  L.  B.  COLTON. 

"J.  B.  Whbeleb." 

It  is  also  alleged  that  the  mortgage  referred  to  is  the 
same  as  the  one  in  suit,  and  that  the  appellants  have  in  all 
respects  kept  and  performed  the  conditions  of  said  agree- 
ment up  to  the  10th  day  of  September,  1885,  when  the  said 
Mary  Royce  refused  to  accept  their  further  care  and  sup- 
port, and  that  they  are  ready  and  willing  and  offer  to  per- 
form the  contract  if  the  said  Mary  Royce  will  accept  the 
same,  and  that  they  maintained  the  said  Lewis  Royce  until 
he  died,  July  23,  1884,  and  the  prayer  is  that  the  action 
may  be  dismissed. 

The  plaintiff,  in  reply,  admitted  the  execution  of  said 
agreements,  and  alleged  that  the  said  defendants  have  neg- 
lected and  entirely  failed  to  keep  said  agreements  on  their 
part,  by  neglecting  and  failing  to  furnish  the  plaintiff,  Mary 
Royce,  with  comfortable  room  or  rooms,  and  with  good 
and  comfortable  board,  and  by  neglecting  to  take  proper 
care  of  her,  and  misusing  and  ill-treating  her  in  various 
ways,  and  that  the  condition  upon  which  said  release  was 
given  has  not  been  complied  with  and  is  therefore  of  no 
force  or  effect.  The  evidence  upon  the  trial  has  not  been 
made  part  of  the  record. 

The  circuit  court  found  "  that,  from  and  after  the  execu- 
tion of  said  agreement  for  maintenance  and  said  conditional 
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satisfaction,  up  to  the  death  of  said  Lewis  Eoyce,  to  wit, 
the  23d  day  of  July,  1884,  the  said  defendants  did  keep  and 
perform  their  said  agreement  by  maintaining  and  provid- 
ing for  said  Lewis  Royce  and  Mary  Royce  in  manner  and 
form  as  required  by  said  contract ;  that  from  the  23d  day 
of  July,  1884,  down  to  the  10th  day^  of  September,  1885, 
said  Mary  Royce  lived  and  received  her  support  at  the 
house  of  the  defendants,  at  which  time  said  Mary  Royce 
left  such  house  permanently  by  reason  of  the  facts  set  forth 
in  seventh  [following]  finding,  and  that  she  was  prevented 
from  leaving  prior  to  that  time  by  the  acts  of  the  defend- 
ants in  confining  her  as  set  forth  in  said  seventh  [a,nd  fol- 
lowing] finding."  ^^  Seventh.  That  the  defendants  have 
failed  and  neglected  to  perform  the  contract  referred  to  in 
said  conditional  discharge,  according  to  the  meaning  and 
trae  spirit  thereof,  in  that  said  defendants  did  ill-treat  and 
abase  the  said  decedent,  Mary  Royce,  both  by  application 
of  personal  violence  and  coercion,  and  by  confining  and 
imprisoning  her  and  depriving  her  of  her  personal  liberty 
\rithout  any  sufficient  reason,  justification,  or  excuse,  and 
did  thereby  render  the  continued  residence  of  the  said  Mary 
Royce  with  them  uncomfortable,  and  her  life  with  them 
unendurable;  whereby  said  Mary  Royce  was  compelled  to 
and  did  make  her  escape  and  depart  from  the  residence  of 
the  defendants  on  the  10th  day  of  September,  1885." 

It  is  to  be  presumed  that  the  evidence  most  fully  justified 
these  findings,  and  the  case  must  be  decided  upon  the  find- 
ings and  the  pleadings  alone,  as  the  evidence  is  not  before 
us.  The  two  contracts  (and  we  may  as  well  call  them  con- 
tracts, without  any  more  technical  designation)  were  very 
informally  and  inartistically  drawn,  but  their  true  meaning 
and  construction  are  not  at  all  difficult;  and  for  authority 
upon  all  the  material  questions  raised  we  need  not  neces- 
sarily look  outside  cases  decided  by  this  court. 
The  first  agreement  to  maintain  in  the  manner  specified 
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Lewis  Royoe  and  his  wife,  Mary,  during  their  natural  lives, 
was  based  solely,  so  far  as  appears  therein,  upon  the  consid- 
eration fully  executed  and  satisfied  of  money,  lands,  and 
tenements,  paid  and  conveyed  by  Lewis  Royce  and  his  wife, 
or  by  one  of  them,  to  the  defendants,  and  such  consideration 
may  be  presumed  to  have  been  liberal  and  ample,  and  to 
the  extent  of  all  the  property  and  means  of  at  least  Lewis 
Royoe ;  for  it  does  not  appear  that  upon  his  death  he  left 
any  estate  to  be  administered.  Such  a  disposition  of  their 
property  was  probably  prompted  by  their  natural  lov«  and 
aflfection  for,  and  implicit  confidence  in,  their  daughter  and 
only  child,  lone  A.  Flanders^  as  well  as  by  their  desire  to 
secure  their  permanent  and  comfortable  support  and  main- 
tenance during  the  remainder  of  their  lives,  without  anxiety, 
toil,  or  care,  in  the  home  of  their  child,  whose  natural  love 
and  aflfection  would  be  their  best  security.  In  the  construc- 
tion of  such  contracts,  "  according  to  the  meaning  and  true 
spirit  thereof,"  these  natural  relations  of  the  parties  must  be 
considered  and  have  much  weight.  "  Conveyances  of  prop- 
erty by  aged  and  infirm  people  to  their  children,  in  consid- 
eration of  promised  support  and  maintenance,  are  somewhat 
peculiar  in  their  character  and  incidents,  and  must  some- 
times be  dealt  with  by  the  courts  on  principles  not  appli- 
cable to  ordinary  conveyances,"  said  Mr.  Justice  Lyon,  in 
Bogie  v.  Bogie^  41  Wis.  209.  See,  also,  Tracey  v.  Socket,  1 
Ohio  St.  54;  Oard  v.  Oard,  59  111.  46;  Frazier  v.  Miller,  16 
111.  49.  There  can  be  no  question  but  that  the  desire  of  the 
parents  to  secure  for  the  remainder  of  their  lives  a  perma- 
nent and  comfortable  home  with  their  daughter  and  her 
husband,  whose  natural  affection  would  be  likely  to  prompt 
them  to  care  and  kindness  and  gentle  treatment  in  their  old 
age,  was  one  of  the  main  inducements  for  the  conveyance 
of  their  property  and  of  their  entering  into  this  contract. 

It  seems  that  Mary  Royce,  the  mother,  still  retains  some 
individual  and  private  means  of  support  in  this  mortgage 
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now  in  suit,  given  to  her  in  1881.  Tiiis  mortgage  forms  the 
subject  of  the  second  contract,  between  herself  alone  and 
George  F,  Flanders  and  lone  A,  Flanders,  It  is  most 
clearly  a  separate  and  independent  contract,  in  which  Lewis 
Eoyce  had  no  interest  except  as  a  mere  beneficiary.  It 
refers  to  the  first  contract  only  for  the  consideration  and 
conditions,  and  the  first  contract  makes  no  reference  what- 
ever to  this  contract.  Its  being  of  the  same  date  has  no 
significance  whatever;  for  it  would  have  the  same  meaning 
and  eflfect  if  made  at  any  other  time  subsequent  to  the  first 
contract.  The  first  contract  was  perfect  and  complete  and 
an  entirety  in  itself;  and  so  of  this  contract,  except  by  its 
mere  reference  to  the  first  for  its  consideration  and  condi- 
tions, which  might  as  well  have  been  embodied  in  it. 

We  now  have  suflSciently  the  nature  of  these  transactions 
to  determine  the  main  and  ably  contested  question  in  the 
case,  which  is  whether  the  condition  of  the  maintenance 
and  support  of  Lewis  and  Mary  Royce  during  their  natural 
lives  in  the  manner  specified,  and  of  the  performance  of  said 
first  contract  according  to  the  meaning  and  true  spirit 
thereof,  is  precedent  or  subsequent  to  the  satisfaction  and 
discharge  of  said  mortgage.  We  do  not  think  that  this 
question  is  at  all  difficult.  It  is  most  unquestionably  a  con- 
dition precedent. 

L  The  defendants  so  treat  it  in  their  answer.  They  ad- 
mit the  condition,  and  aver  performance,  or  willingness  and 
readiness  to  perform,  and  they  do  not  claim  any  compensa- 
tion or  apportionment  of  damages  for  part  performance. 
They  do  not  aver  any  delivery  to  them  of  the  note  and 
mortgage  or  either  of  them,  and  they  ask  no  judgment  for 
such  delivery  or  for  the  satisfaction  and  discharge  of  the 
mortgage,  or  any  judgment  except  the  dismissal  of  the  ac- 
tion. There  is  the  usual  prayer  for  general  relief,  but  no 
facts  are  stated  which  entitle  them  to  any  other  relief  than 
a  dismissal  of  the  action.    They  are  willing  to  leave  the 
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mortgage  in  the  possession  of  Mary  Royce  as  her  property 
until  they  do  fully  perform  their  contract,  by  offering  to  so 
perform  if  Mary  Royce  "  will  accept  the  same,"  and  they  do 
not  ask  for  the  satisfaction  and  discharge  of  the  mortgage 
until  they  do  fully  and  finally  perform  by  supporting  and 
maintaining  her  during  the  remainder  of  her  natural  life  in 
the  manner  specified  in  the  contract.  The  answer  is  only 
consistent  with  full  payment  or  no  payment  of  the  mort- 
gage, by  not  pleading  part  payment  or  part  performance, 
and  by  averring  that  there  has  been  no  breach  of  the  con- 
tract on  their  part  and  that  there  has  been  a  breach  on  her 
part  by  her  refusal  to  accept  their  further  care  and  support 
They  rest  their  case  upon  full  performance,  or  what  is  equiv- 
alent to  full  performance,  as  a  condition  precedent  to  their 
right  to  a  satisfaction  and  discharge  of  the  mortgage. 

2.  The  facts  and  circumstances  attending  the  making  of 
this  last  contract  show  a  design  to  make  a  full  performance 
of  the  first  contract  a  condition  precedent  to  the  satisfaction 
and  discharge.  Lewis  and  Mary  Royce  had  parted  with 
their  money  and  conveyed  their  lands  and  tenements  to  the 
defendants,  and  the  full  title  thereto  had  become  vested  in 
them  upon  condition  subsequent  or  without  condition,  and 
their  security  therein  for  the  performance  of  the  contract 
was  lost.  Mary  Royce  held  this  mortgage  against  the  de- 
fendants as  her  only  resource  against  absolute  want  or  de- 
pendence. She  voluntarily,  so  far  as  it  appears,  made  this 
contract  with  the  defendants,  as  an  additional  and  interested 
motive  and  inducement  for  them  to  perform  their  contract, 
and  retained  the  mortgage  as  her  only  security  that  they 
should  do  so.  If,  as  claimed  by  the  learned  counsel  of  the 
appellants  in  this  court,  the  right  to  the  satisfaction  and 
discharge  of  the  mortgage  had  become  vested  upon  a  con- 
dition subsequent,  then  what  was  the  use  of  such  a  condi- 
tion, so  far  as  any  security  to  Mary  Royce  was  concerned, 
after  the  mortgage  had  been  paid,  satisfied,  and  discharged? 
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The  fact  of  Mary  Royce  holding  this  mortgage,  probably 
for  money  loaned,  shows  that  she  was  a  woman  capable  of 
doing  her  own  business,  and  it  would  not  be  consistent  with 
her  possession  of  common  sense  to  make  this  condition  of* 
maiittenanceand  support  of  herself  and  husband  other  than 
a  condition  precedent  to  the  satisfaction  and  discbarge  of 
the  mortgage. 

3.  The  language  of  the  contract  itself  makes  it  a  condi- 
tion precedent.  Mary  Royce  agrees  "  not  to  collect,  receive, 
or  ask  for  any  further  interest  on  the  mortgage,  provided 
that  they  shall  perform  on  their  part  the  contract  referred 
to,*'  which  clearly  means  so  long  as  they  shall  perform. 
The  performance  is  most  clearly  a  condition  precedent  to 
the  agreement  not  to  collect,  receive,  or  ask  for  the  interest. 
Then  the  language  is,  "  and  in  case  that  the  said  Oeorge  F. 
Flanders  and  lone  A.  Flanders  shall  perform  the  said  con- 
traot,'*  etc.,  "  I,  Mary  Royce,  do  declare  said  mortgage  fully 
paid,"  etc.  This  language  implies  the  performance  of  the 
contract  before  the  satisfaction  of  the  mortgage,  and  this, 
together  with  the  fact  that  the  estate  or  property  has  not 
become  vested  in  the  person  whose  prior  duty  it  is  to  per- 
form the  condition,  are  the  invariable  tests  of  a  condition 
precedent,  and  in  such  a  case  the  performance  of  the  act 
agreed  to  be  done  must  precede  the  taking  effect  of  the 
dependent  contract  for  any  purpose.  A  person  has  the 
right  to  make  his  contract  so  as  to  make  his  receiving  any 
benefit  whatever  from  it  depend  upon  his  own  previous 
performance  of  some  act,  and  neither  the  courts  of  law  or 
equity  can  relieve  him  from  this  position  any  more  than 
they  can  make  contracts  for  the  parties.  "Conditions 
precedent  are  such  as  must  be  punctually  performed  before 
the  estate  can  vest."  Wood's  Inst.  235 ;  Rogan  v.  WalkeVy  1 
Wis.  527.  When  one  party  has  omitted  to  perform  any  act 
which  constituted  the  consideration  of  the  other  party's 
undertaking,  or  any  part  of  it,  and  which  was  to  precede 
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in  order  of  time  the  performance  of  the  other  party,  the 
decisions  are  uniform  that  no  recovery  can  be  had  \x\x>n  the 
contract.  Kellofjg  v.  Nelson^  5  Wis.  125.  In  that  case  there 
had  been  part  performance,  and  some  of  the  wheat  deliv- 
ered, without  requiring  the  other  party  to  furnish  the  bags 
to  carry  it  in,  which  was  held  to  be  the  condition  precedent 
to  the  deliver3^  This  case  shows  how  strict  must  be  the 
performance  of  a  condition  precedent  before  any  recovery 
can  be  asked. 

In  Wai'ren  v.  Bean^  6  Wis.  120,  the  parties  had  made  up 
an  issue  by  the  pleadings  of  performance  of  the  condition 
precedent,  which  was  not  sustained,  but  the  trial  court  had 
allowed  evidence  of  performance  of  the  work  beyond  the 
time  mentioned  in  the  contract,  and  of  enlargement  of 
the  time,  and  of  an  acceptance  of  the  work.  It  was  held 
that  this  was  error,  and  that,  on  the  pleadings,  full  pe^ 
formance  within  the  time  was  required.  The  performance 
of  the  condition  precedent  is  required  before  any  perform- 
ance by  the  other  party  can  be  demanded.  Martin  v. 
Veeder,  20  Wis.  46G. 

In  Iludmn  v.  IfcCartney^  33  Wis.  331,  payments  for  the 
work  were  to  be  made  only  when  the  same  was  done  to  the 
full  and  complete  satisfaction  of  the  superintendent,  and 
upon  his  certificates.  It  was  held  that  the  plaintiff  could 
not  recover  without  the  performance  of  this  condition 
precedent,  even  if  he  had  done  the  work  according  to  the 
contract  in  other  respects.  In  the  able  brief  of  Messrs. 
Hastings  and  Greene  in  that  case,  the  English,  and  many 
American,  authorities  are  collated  to  the  point  that  a  con- 
dition precedent  must  be  fully  performed  before  the  depend- 
ent obligation  or  agreement  can  have  any  effect  whatever, 
and  such  is  the  discussion  in  Redmam.  v.  ^tna  Ins.  Co.  49 
Wis.  438. 

In  Drexo  v,  Baldwin^  48  Wis.  529,  the  distinction  is  well 
and  clearly  made  that  a  condition  precedent  must  be  per- 
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formed  before  the  estate  can  vest,  and,  because  in  that  case 
the  estate  was  conveyed  and  vested  at  once  and  before  the 
condition  was  to  be  performed,  it  was  held  to  be  a  condi- 
tion subsequent,  and  that  such  was  the  intention  of  the 
parties.  See,  also,  the  authorities  in  the  brief  of  the  learned 
counsel  of  the  respondent.  The  authorities  are  uniform  in 
support  of  the  nature  and  effect  of  a  condition  precedent  as 
above  laid  down.  / 

The  learned  counsel  of  the  appellants  complain  that  such 
a  rule  is  arbitrary  and  harsh,  and  in  many  cases  may  work 
great  injustice.  If  so,  it  is  the  fault  of  the  party  who  as- 
sumes by  his  contract  the  strict  and  full  performance  of  the 
condition  before  the  undertaking  or  obligation  of  the  other 
party  shall  take  effect  or  have  any  force  whatever.  The 
only  remedy  or  avoidance  of  the  injustice  complained  of  is 
that  the  party  must  not  make  such  a  contract,  the  legal  ef- 
fect of  which  he  is  presumed  to  have  known.  In  view  of 
all  the  authorities,  there  can  be  no  doubt  that  the  defend- 
ants were  bound  to  the  support  and  maintenance  of  Lewis 
and  Mary  Royce  during  their  natural  lives  in  the  manner 
specified,  before  they  can  insist  upon  the  satisfaction  or  dis- 
cbarge of  the  mortgage  or  any  part  thereof.  The  agree- 
ment of  Mary  Royce,  that  she  would  not  <3ollect,  receive,  or 
ask  for  any  interest  upon  the  mortgage  only  while  the  con- 
dition was  being  strictly  performed,  conclusively  shows 
that  the  mortgage  not  only  remained,  but  should  remain, 
the  property  of  Mary  Royce  until  the  full  and  complete 
performance  of  the  condition,  or  until  lawfully  excused 
from  such  performance.  I  need  not  specially  notice  the 
authorities  cited  by  the  learned  counsel  of  the  appellants  on 
this  point,  for  they  were  all  cases  of  condition  subsequent^ 
and  not  applicable.  In  such  cases  it  may  be  that  the  claims, 
for  the  first  time  asserted  in  this  court  in  this  case,  that  the 
defendants  should  in  equity  be  allowed  a  proportionate 
compensation  for  their  part  performance,  and  that  the  actual 
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datnafi^  for  the  breach  of  the  condition  should  be 
tained,  may  be  considered,  for  such  conditions  are  not 
favored  in  the  law,  and  are  construed  strictly,  because  they 
tend  to  destroy  estates  already  vested.  Drew  v.  Baldwin^ 
supra.  But  such  claims  have  no  place  in  such  a  case  as  this 
is,  upon  the  facts  found  and  conclusions  of  law,  or  upon  the 
pleadings. 

Finally,  there  is  no  chance  for  doubt  or  hesitation  in 
holding  in  this  case  that  the  defendants  not  only  failed  to 
perform  the  condition  but  placed  themselves,  by  their  most 
wicked  and  unnatural  conduct  and  cruelty  towards  Mary 
Royce,  in  such  an  attitude  towards  her  that  neither  law  nor 
humanity  would  allow  them  to  attempt  any  longer  to  support 
and  maintain  her  in  the  house  and  home  of  her  daughter, 
where,  under  the  contract,  she  had  a  right  to  remain.  They 
most  signally  violated  their  contract,  both  in  letter  and 
spirit,  by  a  course  of  treatment  so  cruel  and  inhuman  as  to 
shock  the  sensibilities  of  mankind.  "They  ill4reated  And 
abused  her,  both  by  the  application  of  personal  violence  and 
coercion,  and  by  confining  and  imprisoning  her  and  depriv- 
ing her  of  personal  liberty  without  any  suflBcient  reason, 
justification,  or  excuse,  and  thereby  rendered  her  continued 
residence  with  them  uncomfortable,  and  her  life  with  them 
unendurable,  whereby  she  was  compelled  to  and  did  make 
her  escape  and  depart  from  their  residence."  The  defend- 
ants, by  their  answer,  allege  that  Mary  Royce  refused  to 
accept  their  further  care  and  support,  and  they  tender  her  a 
further  performance  of  their  contract  if  she  will  accept  the 
same.  This  comes  very  near  "adding  insult  to  injury." 
The  finding  of  the  court  on  this  subject  is  a  verity  in  the 
case,  and  cannot  be  questioned.  They  now  ask  in  this 
court,  by  .their  learned  counsel,  that  they  be  compensated, 
on  principles  of  equity,  for  the  support  and  maintenance  al- 
ready rendered  (and  for  such  support  and  care).  The  en- 
gagement of  able  and  distinguished  counsel  in  their  behalf 
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was  properly  due  to  the  presomption  of  innocence,  and 
their  valuable  services  have  been  consistent  with  the  safe- 
guards which  the  law  throws  around  even  the  guilty ;  but, 
having  done  their  full  duty,  they  were  unable  to  excuse  or 
palliate  such  atrocious  conduct,  or  to  show  that  by  it  the 
defendants  had  not  violated  the  condition  ^^^^n^  to  their 
having  any  interest  in  the  mortgage  except  to  pay  it.  It  is 
very  unpleasant  to  the  courts,  as  well  as  to  the  counsel,  to 
be  compelled  to  pass  upon  such  a  record  of  infamous  con- 
duct, and  it  is  to  be  hoped  that  such  a  case  of  cruelty  by  a 
child  towards  an  aged  mother  may  never  again  occur. 

By  the  Court. —  The  judgment  of  the  circuit  court  is 
affirmed. 


Klix,  Administrator,  etc.,  Appellant,  vs.  Nieman,  Ee- 
spondent. 

February  S  —  March  i,  1887. 

Negligence:  Unguarded  excavation:  Death  of  child. 

The  owner  of  a  city  lot  is  not  bound  to  fence  or  gnard  an  excavation 
or  pond  therein  not  situated  so  near  the  street  as  to  make  it  unsafe 
for  persons  passing,  and  is  not  liable  in  damages  for  the  death  of 
a  boy  who,  while  playing  about  such  excavation  or  pond,  falls 
therein  and  is  drowned. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

Action  to  recover  damages  for  the  death  of  the  plaintiffs 
intestate,  alleged  to  have  been  caused  by  the  defendant's 
negligence.  The  allegations  of  the  complaint  are  suflfi- 
ciently  stated  in  the  opinion.  The  plaintiff  appeals  from 
an  order  sustaining  a  general  demurrer. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
'/.  Coleman.    He  contended  that  the  owners  of  land  are 
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liable  for  injuries  resulting  to  children^  although  trespassing 
at  the  time,  when  from  the  peculiar  nature  and  open  and 
exposed  position  of  tlie  dangerous  defect  or  agent,  the 
owner  should  reasonably  anticipate  such  an  injury.  1 
Thomp.  on  Neg.  304,  305.  And  the  question  of  such  neg- 
ligence or  liability  is  one  for  the  jury.  2  Thomp.  on  Neg. 
1140;  Hydraulic  Works  Co,  v,  Orr,  83  Pa.  St.  332;  Blrge 
V.  Gardiner^  19  Conn.  507;  Kerr  v.  Forgue^  54  111.  482; 
Koom  V,  SL  Z.  cfe  L  M.  R,  Co,  65  Mo.  592;  Kefe  v,  M,  <& 
St.  P.  R.  Co,  21  Minn.  207;  Lovett  v,  S.  <&  S.  D,  R,  Co.  9 
Allen,  557;  Lynch  v.  Smithy  104  Mass.  52;  Ka7*r  v.  Parks, 
40  Cal.  188;  RoUiuon  v.  Cone,  22  Vt.  213;  Drew  v.  Sixth 
Ave.  R.  Co,  20  N.  Y.  49;  Oldjield  v.  JV,  Y,  cfe  If.  R.  Co.  14 
id.  310;  Cosgrove  v.  Ogden,  49  id.  255;  Barksdvll  v.N.  0, 
dk  C,  R.  Co,  23  La.  Ann.  180;  Railway  Co.  v.  Stout,  17 
Wall.  657;  S,  C.  2  Dill.  294;  Ewen  v.  C.  &  N.  W.  R.  Co. 
38  Wis.  613. 

For  the  respondent  there  was  a  brief  by  Johnson,  Riet^ 
brock  cfe  Ilalsey,  and  oral  argument  by  3Ir.  Johnson.  They 
argued  that  the  owner  of  land  is  not  bound  to  fence  or 
guard  an  excavation  or  depression,  pond  or  pool  which  he 
did  not  make  or  cause  to  be  made  upon  his  land,  for  the 
benefit  of  strangers,  young  or  old,  who  had  no  right  to  go 
upon  the  land.  Nor  is  such  owner  liable  for  injuries  occa- 
sioned by  an  excavation  made  by  himself  upon  his  own  land 
unless  it  be  so  near  a  public  or  private  way  as  to  interfere 
with  the  safety  of  persons  lawfully  using  the  way.  1 
Thomp.  on  Neg.  361;  Shearm.  &  Iledf.  on  Neg.  sec.  505; 
Blyth  V.  Topham,  Cro.  Jac.  158;  Deane  v.  Clayton,  7  Taunt. 
532;  Eardcastle  v.  S,  Y,  R,  Co,  4  Hurl.  &  N.  67;  Binks  v. 
Same,  113  Eng.  C.  L.  244;  Barnes  v.  Ward,  9  C.  B.  392; 
Madley  v.  Taylor,  L.  R.  1  C.  P.  53;  Corhy  v,  HiU,  4  C.  B. 
N.  S.  556;  Ilounsell  v.  Smyth,  7  id.  730;  Beck  v.  Carter,  68 
N.  Y.  283,  289;  Kohn  v.  Lovett,  44  Ga.  251;  Rowland  v. 
Vincent,  10  Met.  371 ;  Gramlich  v.  Wurst,  86  Pa.  St.  74. 
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Cole,  0.  J.  We  think  the  demurrer  in  this  case  was 
properly  sustained,  for  the  reason  that  the  complaint  shows 
no  actionable  negligence  on  the  part  of  the  defendant.  The 
complaint  states  that  the  defendant  was  the  owner  of  and 
in  the  possession  of  a  lot  in  the  city  of  Milwaukee,  situated 
on  the  northeast  corner  of  Hubbard  and  Lloyd  streets;  that 
the  lot  was  in  a  thickly  settled  and  populous  part  of  the 
city,  and  was  not  inclosed  by  fence  either  in  front  thereof 
between  it  and  Hubbard  street,  or  on  the  side  between  it 
and  Lloyd  street,  but  that  the  lot  was  vacant  and  open,  .so 
that  the  public  had  free  and  unobstructed  access  thereto 
from  both  Hubbard  and  Lloyd  streets;  that  for  a  long 
time  prior  to  the  5th  of  September,  1885,  there  had  been 
upon  the  lot  a  deep  and  dangerous  hole  or  excavation,  par- 
tially filled  with  water,  making  a  pond  which  covered 
about  the  entire  surface ;  that  the  water  of  the  pond  was 
roily,  so  that  its  depth  could  not  be  ascertained  except  by 
measurement,  but  that  in  places  it  was  of  the  depth  of  nine 
feet,  so  that  the  pond  was  dangerous  to  the  lives  of  chil- 
dren who  might  be  attracted  thereto  for  amusement  or 
otherwise;  that  the  defendant,  well  knowing  that  the  pond 
was  dangerous  to  the  lives  of  children  residing  in  the  vicin- 
ity of  the  same,  wrongfully,  negligently,  and  carelessly 
permitted  it  to  remain  unguarded  by  fence  or  barricade, 
and  the  plaintiflTs  son,  a  lad  about  nine  years  of  age,  "  while 
playing  upon  and  about  said  pond  of  water,  being  induced 
thereto  by  reason  of  the  unguarded  and  unprotected  condi- 
tion of  said  hole  as  aforesaid,  fell  and  was  precipitated  into 
the  same  and  was  drowned." 

It  will  be  observed  that  it  is  not  alleged  that  the  pond 
was  so  near  the  highway  as  to  make  it  unsafe  for  passengers 
going  along  the  street  or  sidewalk;  and  no  averment  that 
the  boy  when  he  fell  into  the  pond  was  passing  along  the 
street  or  sidewalk.  On  the  contrary,  it  is  stated  that  the 
boy  was  playing  upon  and  around  the  pond  when  he  was 
Vol.  es-lS 
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precipitated  into  the  water  and  drowned.  So  the  single 
question  presented  is,  Was  it  the  duty  of  the  defendant  to 
fence  or  guard  this  hole  or  excavation  on  his  lot  (which  it 
does  not  appear  he  made  or  caused  to  be  made)  where  sur- 
face water  collected,  in  order  to  secure  the  safety  of 
strangers,  young  or  old,  who  might  go  upon  or  about  the 
pond  for  play  or  curiosity  ? 

If  the  defendant  was  bound  to  so  fence  or  guard  the 
pond,  upon  what  principle  or  ground  does  this  obligation 
rest?  There  can  be  no  liability  unless  it  was  his  duty  to 
fence  the  pond.  It  surely  is  not  the  duty  of  an  owner  to 
guard  or  fence  every  dangerous  hole  or  pond  or  stream  of 
water  on  his  premises,  for  the  protection  of  persons  going 
upon  his  land  who  had  no  right  to  go  there.  'So  such  rule 
of  law  is  laid  down  in  the  books,  and  it  would  be  most 
unreasonable  to  so  hold.  A  learned  author  states  the  doc- 
trine in  these  words:  "An  owner  of  land  is  under  no  ob- 
ligation to  fence  an  excavation  on  his  land,  unless  it  is  so 
near  the  highway  as  to  amount  to  a  public  nuisance;  and 
if  persons  or  animals  are  killed  or  injured  in  consequence 
of  his  failing  to  do  so,  no  damages  can  be  recovered.  A 
qualification  of  this  rule  is  that  when  the  owner  of  land, 
expressly  or  by  implication,  invites  a  person  to  come  upon 
it,  he  will  be  liable  for  damages  if  he  permit  anything  in 
the  nature  of  a  snare  to  exist  thereon  which  results  in  in- 
jury to  such  person,  the  latter  being  at  the  time  in  the 
exercise  of  ordinary  cfire.  If,  however,  he  gives  ^  bare 
license  or  permission  to  cross  his  premises,  the  licensee 
takes  the  risk  of  accidents  in  using  the  premises  in  the  con- 
dition in  which  they  are."  1  Thomp.  Neg.  361.  Among 
other  authorities  cited  by  the  author  to  sustain  this  doctrine 
of  the  text  is  Rardcastle  v.  South  Yorkshire  JR.  Go.  4  HurL 
&  N.  67,  where  Pollock,  C.  B.,  uses  this  language:  "When 
an  excavation  is  made  adjoining  to  a  public  way,  so  that  a 
person  walking  upon  it  might,  by  mating  a  false  step  or 
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being  affected  with  sudden  giddiness,  or,  in  the  case  of  a 
horse  or  carriage  way,  might,  by  a  sudden  starting  of  the 
horse,  be  thrown  into  the  excavation,  it  is  reasonable  that 
the  person  making  such  excavation  should  be  liable  for  the 
consequences ;  but  when  the  excavation  is  made  at  some 
distance  from  the  way,  and  the  person  falling  into  it  would 
be  a  trespasser  upon  the  defendant's  land  before  he  reached 
it)  the  case  seems  to  us  to  be  different.  We  do  not  see 
where  the  liability  is  to  stop.  A  man  getting  off  a  road  in 
a  dark  night,  and  losing  his  way,  may  wander  to  any  ex- 
tent; and  if  the  question  be  for  the  jury  no  one  could  tell 
whether  he  was  liable  for  the  consequences  of  his  act  upon 
his  own  land  or  not.  We  think  that  the  proper  and  true 
test  of  legal  liability  is  whether  the  excavation  be  substan- 
tially adjoining  the  way,  and  it  would  be  very  dangerous 
if  it  were  otherwise, —  if  in  every  case  it  was  to  be  left  as 
a  fact  to  the  jury  whether  the  excavation  was  sufficiently 
near  to  the  highway  to  be  dangerous."  Pages  74,  75.  See 
ITounsell  v.  Smyth,  7  0.  B.  (N.  S.),  731. 

This  question  is  very  fully  discussed  in  Hargreaves  v. 
Deacofiy  25  Mich.  1,  and  Gramlich  v.  Wurst,  86  Pa.  St.  74. 
In  Hargreaves  v.  Deacon,  the  plaintiff,  as  administrator, 
sought  to  recover  damages  for  the  death  of  a  son,  a  child 
of  tender  years,  who  was  killed  by  falling  into  a  cistern 
which  had  been  left  uncovered  on  premises  not  immediately 
adjoining  the  highway.  After  a  learned  and  able  exami- 
nation of  many  cases,  Mr.  Justice  Campbell  finds  no  sup- 
port to  any  doctrine  which  would  authorize  a  recovery. 
The  cistern,  he  says,  "  was  made,  as  is  customary,  with  its 
top  substantially  on  a  level  with  the  earth  around  it,  and  as 
is  usual  where  reservoirs,  vaults,  sewei?  openings,  and  the  like 
are  made  where  there  is  much  occasion  for  passage,  and 
where  an  elevation  might  be  inconvenient.  Such  openings 
require  for  safety  a  cover  which  will  bear  such  pressure  as 
is  likely  to  be  brought  upon  it  and  keep  passengers  from 
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falling  in.  If  in  a  highway  or  sidewalk,  the  duty  of  pro- 
tection extends  to  all  persons  who  have  a  legal  right  to  go 
there,  or,  in  other  words,  to  the  whole  public,  and  it  depends 
on  that  right.  If  on  private  property,  not  open  of  right  to 
the  public,  it  applies  less  generally,  and  only  to  those  who 
have  a  legal  right  to  be  there  and  to  claim  the  care  of  the 
occupant  for  their  security,  while  on  the  premises,  against 
negligence,  or  to  those  who  are  directly  injured  by  some 
positive  act  involving  more  than  passive  negligence.  Cases 
are  quite  numerous  in  which  the  same  questions  have  arisen 
which  arise  in  this  case;  and  we  have  found  none  which 
told  that  an  accident  from  negligence,  on  private  premises, 
•can  be  made  the  ground  of  damages,  unless  the  party  in- 
jured has  been  induced  to  come  by  personal  invitation,  or 
by  employment  which  brings  him  there,  or  by  resorting 
there  as  to  a  place  of  business  or  of  general  resort  held  out 
as  open  to  customers  or  others  whose  lawful  occasions  may 
lead  them  to  visit  there.  We  have  found  no  support  for 
any  rule  which  would  protect  those  who  go  where  they  are 
not  invited,  but  merely  with  express  or  tacit  permission, 
from  curiosity  or  motives  of  private  convenience  in  no 
way  connected  with  business  or  other  relations  with  the 
occupant." 

There  is  a  class  of  cases  which  hold  the  proprietor  liable 
for  injuries  resulting  to  children  from  dangerous  machinery 
left  unguarded  and  so  exposed  as  to  be  calculated  to  attract 
their  interference  with  it.  Hailroad  Co,  v.  Stout,  17  Wall. 
657;  Kefe  v.  M.  <&  St.  P,  R,  Co,  21  Minn.  207;  and  Koons 
V.  St,  L,  &  I,  M,  Railway y  65  Mo.  592,  are  of  that  charac- 
ter. In  Hydraulic  Works  Co,  v.  Orr^  83  Pa.  St.  332,  the 
platform  which  caused  the  injury  was  upon  a  private  pas- 
sage or  cart- way  adjoining  a  factory ;  and  in  Birge  v.  Gar- 
diner^  19  Conn.  507,  the  gate  was  on  or  near  the  line  of  the 
lane  or  public  pass  way.  In  this  case  the  plaintiff  recov- 
ered, but  a  new  trial  was  ordered  on  the  ground  of  misdi- 
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pection  of  the  court,  there  being  evidence  of  contributory 
negligence.  In  Kerr  v.  Forgue,  54  III.  482,  the  counters 
and  barrels  were  placed  on  the  sidewalk  on  a  public  street 
in  a  "tottering  condition"  and  occupied  a  considerable  por- 
tion of  the  walk.  The  court  held  that  the  negligence  of 
the  defendant  in  placing  obstructions  upon  the  sidewalk  and 
permitting  them  to  remain  there  for  some  weeks,  "  was 
much  greater  than  the  carelessness  of  the  boy,"  and  aflSrmed 
the  judgment  which  awarded  damages  for  the  injury. 

The  rule  that  holds  persons  responsible  for  injuries  caused 
by  spring  guns,  man-traps,  etc.,  is  familiar  and  well  settled; 
but  it  has  no  application  here.  Unless  we  hold  that  the 
defendant  was  under  a  legal  obligation  to  fence  this  pond 
for  the  protection  of  children  reaching  and  playing  upon 
it,  there  can  be  no  recovery.  And  it  is  obvious  that  a  fence 
would  have  to  be  very  high  and  very  tight  to  afford  any 
effectual  guard  against  children  having  access  to  the  pond. 
Bat  upon  the  facts,  we  do  not  think  the  law  imposed  the 
duty  upon  the  defendant  of  building  a  fence  or  guard  to 
prevent  children  from  reaching  the  pond ;  therefore  he  is 
not  liable  for  the  death  of  the  child. 

By  the  Court. —  The  order  of  the  circuit  court  sustaining 
the  demurrer  is  affirmed. 

See  note  to  this  case  in  82  N.  W.  Rep.  228.— Rbp. 
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Winner,  Respondent,  vs.  Hott,  imp..  Appellant,  and  otherSi 

Garnishees,  etc. 
WiNNBs,  Respondent,  vs.  Hott  and  another,  Garnishees, 

etc.,  Appellants. 

February  S—  March  i,  1887. 

Gabhibhment.    {"IJ  Sertnoe  on  principaZ  defendant:  Juriadietion,    (M) 
Service  on  one  partner  only,    (S)  DUigence  in  finding  defendant, 

1.  The  service  of  the  ^rnishee  summons  upon  the  principal  defendant 
under  sec.  2756,  R.  d.,  is  not  a  prerequisite  of  jurisdiction,  but  is 
merely  a  notice  in  a  proceeding  in  rem,  jurisdiction  of  the  res  be- 
ing acquired  by  service  upon  the  garnishee. 

£•  Where  the  garnishment  is  in  aid  of  execution  upon  a  judgment 
against  partners,  both  of  whom  appeared  in  the  principal  action, 
and  where  the  property  sought  to  be  reached  had  been  assigned  to 
the  garnishee  by  the  firm,  service  of  the  garnishee  summons  upon 
one  partner  is  sufficient  to  prevent  the  service  upon  the  garnishee 
from  becoming  void  and  of  no  effect. 

8.  Where  a  garnishee  summons  has  been  placed  in  the  hands  of  the 
sheriff  of  the  county  where  the  principal  defendant  resides,  and 
the  sheriff  is  unable,  after  due  diligence,  to  find  such  defendant  in 
the  county,  and  ascertains  that  he  has  no  usoal  place  of  abode 
with  any  family  or  person,  and  is  informed  that  he  has  left  the 
county  to  be  absent  traveling  until  after  the  time  limited  for  the 
service  of  such  summons  has  expired,  and  is  unable,  after  due  dili- 
gence, to  ascertain  where  he  could  be  found  at  any  particular  time 
within  the  period  so  limited,  so  that  service  could  be  made  on  him 
at  that  place,  such  sheriff  is  justified  in  returning  that  after  due 
diligence  service  could  not  be  made  on  such  defendant  within  the 
state. 

APPEALS  from  the  County  Court  of  Milwaukee  County. 

The  following  statement  of  the  case  was  prepared  by 
Mr.  Justice  Cassoday: 

May  28, 1885,  the  plaintiff,  in  an  action  commenced  by 
summons  and  attachment  personally  served  on  both  defend- 
ants, April  23  and  29, 1885,  upon  a  debt  accruing  prior  to 
April  16,  1885,  recovered  judgment  for  $2,203.18  against 
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the  firm  oompoBed  of  said  defendants  E.  S.  Royt  and  Wes- 
ley Kinney,  in  the  county  court  for  Milwaukee  county. 
May  11,  1885,  the  defendants,  E.  S.  Hoyt  and  Kinney,  by 
S.  M.  Dixon,  as  their  attorney,  appeared  in  said  action  and 
traversed  said  attachment,  which  traverse  was  dropped  and 
abandoned  by  consent  of  all  parties.  An  alias  execution  was 
issued  upon  the  judgment,  and  August  6  and  7, 1885,  the  gar- 
nishee summons  and  aflBdavit  were  served  by  the  sheriff  upon 
the  defendant  Kinney,  and  also  npon  the  garnishees,  Frank 
M.  Hoyt  and  Ephraim  Mwriner.  The  sheriff,  August  12, 1885, 
returned :  "  The  defendant  E.  8.  Hoyt  could  not,  after  using 
due  diligence,  search,  and  inquiry,  be  found  in  my  county." 
August  27,  1885,  Frank  M.  Hoyt^  as  such  garnishee,  an- 
swered denying  all  indebtedness  and  liability  to  said  firm 
or  having  in  his  hands  any  property  belonging  to  the  firm. 
August  31,  1885,  the  plaintiff  took  issue  with  such  answer 
of  the  garnishee.  November  16,  1885,  the  cause  was  tried, 
and  thereupon  the  trial  court  found  in  favor  of  the  gar- 
nishee, and  November  28,  1885,  and  on  motion  of  Ephraim 
Mariner  and  Fra/nk  M,  Hoyt^  attornej^s  for  defendants 
therein,  judgment  was  entered  against  the  plaintiff  and  in 
favor  of  the  garnishee,  dismissing  the  action  with  costs 
against  the  plaintiff.  From  that  judgment  the  plaintiff  ap- 
pealed to  this  court,  and  May  15,  1886,  the  judgment  was 
reversed,  and  the  cause  was  "remanded  for  further  pro- 
ceedings according  to  law."     66  Wis.  227,  251. 

July  19, 1886,  the  remittitur  was  filed  in  the  trial  court, 
and  thereupon  tbe  plaintiff  moved  for  judgment  against  the 
garnishee  Frank  M,  Hoyt.  September  10, 1886,  the  said 
K  S.  Hoyt^  who  appeared  in  the  case  for  that  purpose  only, 
upon  the  papers  and  proceedings  on  file  and  of  record  in  the 
action,  and  upon  certain  affidavits,  obtained  an  order  to  show 
cause  why  the  service  of  the  garnishee  summons  and  affidavit 
therein  should  not  be  vacated  and  set  aside  and  held  and 
declared  to  be  void  from  the  beginning.    The  court  denied 
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the  motion  October  30,  1886,  and  from  the  order  denying 
the  same  the  said  E.  S.  Hoyt  has  taken  one  of  these  appeals. 

On  the  same  October  30,  1886,  in  pursuance  of  an  order 
to  show  cause  previously  made  and  based  upon  the  records 
and  proceedings  in  said  principal  action  and  said  action 
against  said  garnishees,  it  was  ordered,  in  effect,  that  leave 
be,  and  the  same  was  thereby,  granted  to  the  deputy  sherifF 
who  served  and  returned  said  summons  in  garnishment  to 
amend  his  return  of  such  service  thereon  by  adding  to  sadi 
return  the  statement  that,  after  due  diligence,  service  of  the 
said  summons  could  not  be  made  upon  the  said  defendant 
E.  S.  Hoyt  within  the  state  of  Wisconsin.  From  that  order 
the  garnishees,  Mariner  and  Framk  M,  Hoyty  have  taken 
one  of  these  appeals. 

The  facte  appearing  in  the  papers  and  records  upon  which 
said  orders  so  appealed  from  (or  one  of  them)  were  based, 
in  addition  to  those  already  stated,  were,  in  effect,  that  the 
debt  upon  which  said  judgment  was  recovered  was  con- 
tracted by  the  firm  and  copartnership  composed  of  said 
E.  S.  Hoyt  and  Wesley  Kinney,  and  in  the  course  of  their 
partnership  business;  that,  from  the  time  the  property  of 
said  firm  was  transferred  to  Frank  M.  Hoyt  in  April,  1886, 
to  about  August  6, 1885,  said  E.  8,  Hoyt  was  employed  by 
the  said  Frank  M.  Hoyt  in  collecting  old  accounte  of  said 
firm  in  different  parte  of  the  country;  that  said  traverse 
was  never  filed,  nor  any  notice  of  retainer  or  appearance 
by  said  Dixon  was  ever  served  on  the  plaintiff's  attorney  or 
entered  in  the  clerk's  ofSce;  that  said  Frank  2£,  Hoyt  and 
said  Mariner  acted  as  attorneys  in  the  principal  action,  and 
the  judgment  was  entered  therein  upon  their  motion;  that 
said  Dixon  did  not  act  as  such  attorney  except  in  making 
said  answer  of  traverse,  but  the  said  Frank  M.  Hoyt  had 
charge  of  the  litigation;  that  shortly  after  May  22, 1885,  it 
was  verbally  stipulated  on  the  part  of  the  plaintiff  and  said 
Frank  M.  Hoyt^  in  effect,  that  said  traverse  be  considered 
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withdrawn  and  the  attachment  issued  therein  dismissed, 
and  that  judgment  be  entered  therein  at  once  by  default, 
which  was  carried  into  effect;  that  from  August  7,  1885,  to 
December  31,  1885,  inclusive,  the  said  E.  S,  Hoyt  was  in 
the  state  of  Wisconsin;  that  from  June  1,  1885,  to  August 
20,  1886,  inclusive,  his  business  was  that  of  a  traveling 
agent,  spending  most  of  his  time  in  making  trips  from 
place  to  place  in  the  country  outside  of  Milwaukee  county 
in  taking  orders  for  merchandise  and  making  collections 
for  goods  sold  by  Webster  Bros.,  liquor  dealers  at  No.  216 
West  Water  street  in  the  city  of  Milwaukee;  that  before 
starting  upon  such  trips  he  always  agreed  with  his  employ- 
ers apon  the  route  to  be  taken,  and  fixed  approximately  the 
dates  he  would  be  at  the  various  stopping  places  upon  the 
way;  that  said  E,  8.  Hoyfs  duties  as  such  traveling  agent 
kept  him  nearly  all  the  time  in  the  interior  of  the  state,  outside 
of  Milwaukee  county,  requiring  him  to  go  rapidly  from  place 
to  place,  remaining  but  a  day  or*  two  and  often  but  a  few  hours 
at  a  time  in  any  town,  cit}^  or  village,  returtiing  to  Milwau- 
kee only  occasionally  and  for  a  very  brief  stay  before  set- 
ting out  again  upon  his  business  tours;  that  during  the 
times  mentioned  the  said  E,  8.  Hoyt  was  a  resident  of  Mil- 
waukee county  and  was  a  bachelor  without  any  family, 
having  a  rented  room  in  New  Hampshire  block,  on  Grand 
avenue  in  Milwaukee,  and  that  when  at  home  he  obtained 
his  meals  at  restaurants  and  other  places  where  he  might 
find  it  convenient ;  that  the  deputy  sheriff  of  said  county, 
to  whom  said  garnishee  summons  and  aflBdavit  were  deliv- 
ered for  service,  knew  said  E,8.  Hoyt  at  the  time;  that 
while  he  had  said  garnishee  summons  and  afSdavit  in  his 
possession  as  such  deputy  sheriff  he  went  to  said  room  sev- 
eral times  for  the  purpose  of  serving  the  same  upon  said 
£  &  Hoyt^  but  always  found  said  room  locked,  and  was  in- 
formed by  the  janitor  of  the  building,  of  whom  he  inquired 
for  said  E.  8.  Hoyt^  that  he  was  away  from  home ;  that, 
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during  said  time  he  had  possession  of  said  garnishee  warn- 
mons  and  affidavit,  he  also  inquired  several  times  at  the 
counting-room  of  said  Webster  Bros,  in  said  city  for  said 
K  S.  Hoyt^  and  sought  information  there  as  to  his  where- 
abouts, and  was  each  time  informed  that  he  was  in  the 
country  on  a  trip  for  said  firm;  that  although  he  was  sev- 
eral times  informed  at  said  counting-room  where  he  was 
when  last  heard  from,  yet  he  was  unable  to  learn  where  he 
would  be  at  any  definite  time;  that  he  was  informed  by 
persons  in  charge  of  said  counting-room  and  store,  and 
verily  believed,  that  he  was  not  expected  to  return  to  Mil- 
waukee county  within  two  or  three  weeks  from  the  time 
said  garnishee  summons  was  so  served  upon  said  Kinney; 
that,  from  the  search  and  inquirj''  so  made  by  him  after  said 
jE  8,  Hoyt^  he  was,  at  the  time  of  having  possession  of  said 
garnishee  summons,  and  was  still  on  September  23, 1886,  of 
the  opinion  that,  after  due  diligence,  service  thereof  upon 
said  K  8.  Hoyt  could  not  be  made  within  the  state  of  Wis- 
consin, and  he  desired  at  said  last-named  date  so  to  ameaid 
his  return  upon  said  summons  that  the  same  should  so  state; 
that  as  a  matter  of  fact  said  E,  8,  Hoyt  was  in  Milwaukee 
from  the  evening  of  August  14,  1885,  to  the  forenoon  of 
August  19,  1885,  most  of  the  time  at  the  store  of  said  Web- 
ster Bros.,  or  at  his  said  room;  that,  soon  after  the  service 
of  the  garnishee  summoiis  on  Frank  M.  Hoyt^  the  said  E,  S, 
Hoyt  was  fully  advised  by  said  Franlc  M,  Hoyt^  who  was  his 
real  attorney  and  adviser  in  the  matter,  of  the  commence- 
ment of  said  garnishee  proceedings,  and  he  continued  to  be 
aware  of  their  pendency  and  progress  up  to  August,  1886, 
and  that  be  had  neglected  to  appear  and  answer  or  defend 
for  the  reason  that  Frank  M.  Hoyt  would  make  and  had 
made,  as  garnishee,  every  possible  defense  to  such  garnish- 
ment; that  said  E,  8.  Hoyt 8  affidavit  and  order  to  show 
cause  were  prepared  under  the  supervision  of  said  FVank 
M.  Hoyt 
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For  the  appellants  there  was  a  brief  signed  by  E,  Mar- 
iner  and  JF.  If.  Hoyt^  garnishees,  in  pro,  jper.,  and  Johnson^ 
RieSyrock  &  HdUey^  attorneys  for  E.  S.  Hoyt^  and  the  cause 
was  argued  orally  by  Mr.  Johnson  and  Mr,  Marvner,  They 
contended,  inter  alia^  that  the  service  on  the  defendant  was 
as  clearly  jurisdictional  as  that  required  to  be  made  on  the 
garnishee.  A  garnishee's  liability  is  created  by  statute  and 
can  only  be  made  to  exist  upon  compliance  with  every  con- 
dition imposed  by  the  statute ;  and  every  such  condition  is 
therefore  jurisdictional.  Steen  v.  Norton,  45  Wis.  412;  Fair 
kerts  V.  Standishy  55  Mich.  463.  Unless  the  failure  to  serve 
ES.  Hoyt  was  excused  by  proof  that  he  could  not,  after  due 
diligence,  be  found  within  the  state,  the  service  upon  the 
garnishees  was  "void  and  of  no  effect  from  the  beginning." 
R  S.  sec.  2756;  Wise  v.  Rothschild,  67  Iowa,  84;  Laidlaw 
9.  Morr(yWy  44  Mich.  547;  O'RourTce  v,  (7.,  M,  <fe  St.  P.  R. 
Co.  56  Iowa,  332 ;  Healey  v.  Butler,  66  Wis.  9.  Service  on 
one  of  the  members  of  the  firm  was  insuflBcient,  because, 
under  our  statute,  service  upon  one  partner  will  bind  part- 
nership property  and  that  of  the  partner  who  was  served, 
only  when  it  appears  that  the  partner  who  was  not  served 
could  not  with  reasonable  diligence  be  found  within  the 
state.  E.  S.  sec.  2884;  Blackburn  v.  Sweet,  38  Wis.  578; 
Likens  v.  McGonnick,  89  id.  313.  The  fact  that  the  offi- 
cer's return  was  made  before  the  expiration  of  the  time 
limited  for  service  shows  that  due  diligence  was  not  used, 
especially  in  view  of  the  further  fact  that  after  the  return 
was  made,  and  for  several  days  before  the  time  for  service 
had  expired,  E.  S.  Hoyt  was  in  the  city,  at  his  lodgings  and 
at  his  usual" place  of  business.  See  Thompsons.  Morris,  2  B. 
Mon.  35;  Hvnmam  v.  Borden,  10  Wend.  367.  In  the  latter 
case  the  syllabus  is  at  war  with  the  decision. 

For  the  respondent  there  was  a  brief  by  Stark  cfe  Suther- 
land, and  oral  argument  by  Mr.  Stark. 
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Oassodat,  J.  The  issues  upon  the  answer  of  the  ga^ 
nishee  Frank  M.  Soyt  were  fully  tried  by  the  court  with- 
out a  jury,  and  findings  were  made  and  judgment  entered 
upon  the  merits  in  favor  of  the  garnishee.  Upon  tiie  ap- 
peal from  that  judgment,  it  was -held  by  this  court,  in  effect, 
that  as  the  several  chattel  mortgages  and  assignments  to 
the  several  creditors,  transferring  the  entire  property  of  the 
insolvent  firm  of  E.  S.  Hoyt  &  Co.,  were  made  in  pursu- 
ance of  the  same  agreement,  at  substantially  the  same  time, 
and  all  relating  to  the  same  subject  matter,  for  the  same 
common  purpose  of  having  one  of  such  mortgagees  and 
assignees,  for  himself  and  as  agent  and  trustee  for  the 
others,  take  immediate  possession  and  convert  such  prop- 
erty into  money  and  divide  the  same^o  raia  among  such 
favored  creditors,  they  must  be  construed  together  as  one 
instrument,  and,  when  so  construed,  they  constituted  in 
legal  eflfect  a  general  assignment,  with  preferences  for  the 
benefit  of  such  favored  creditors,  and  hence,  under  the  stat- 
utes, were  void  as  to  other  creditors,  including  the  plaintiff. 
66  Wis.  227.  A  specific  judgment  was  not  directed  upon 
that  reversal,  because  certain  computations  were  first  neces- 
sary, which  were  left  for  the  trial  court.  Accordingly,  the 
judgment  of  the  trial  court  was  reversed,  and  the  cause  was 
"remanded  for  further  proceedings  according  to  law." 
Page  251.  The  words  "according  to  law"  manifestly 
meant  according  to  the  opinion  of  the  court  filed  upon  that 
appeal;  for,  without  regard  to  the  merit  or  demerit  of  that 
opinion,  it  necessarily  became  the  law  of  the  case.  This 
being  so,  it  would  seem  to  follow  that,  upon  the  cause  be- 
ing remanded,  the  plaintiff  was  entitled  to  judgment  against 
the  garnishee  in  accordance  with  the  determinations  of 
this  court  in  the  opinion  filed. 

But,  notwithstanding  these  things,  it  is  now  urged  that 
such  trial  and  judgment  upon  the  merits  in  the  county 


Digitized  by  VjQOQIC 


JANUAEY  TEEM,  1887.  285 

Winner  vs.  Hoyt,  imp.,  and  others,  Gkimishees,  etc. 

court,  and  such  determinations  in  this  court,  were  each  and 
all  nullities  for  want  of  jurisdiction,  resulting  from  the 
alleged  failure  to  serve  the  garnishee  summons  and  affi- 
davit upon  one  of  the  principal  debtors  composing  the  firm 
of  E.  S.  Hoyt  &  Co.    The  statute  requires  such  service  to 
be  made  "  on  each  of  the  several  garnishees  named,  in  the 
manner  provided  in  sees.  2636,  2637,  E.  8.,  for  service  of  a 
saramons  in  an  action.'*    Sec.  2756,  R  S.    Neither  of  the 
sections  thus  referred  to  provides  for  service  by  publication 
or  otherwise  upon  a  defendant  without  the  state,  or  upon 
one  not  found  and  having  no  usual  place  of  abode  with 
any  family  or  with  any  person  within  the  state.     Sec.  2756 
does  not  contemplate  any  service  of  garnishment  being 
made  upon  the  principal  defendant  debtor  without  the 
state  or  by  publication;  for,  after  providing  for  service 
upon  the  garnishees,  it  continues:  "  And,  except  where  serv- 
ioe  of  the  summons  in  the  action  is  made  without  the  state 
or  by  publication,  also  on  the  defendant  to  the  action  in 
like  mannerj  either  before,  or  within  ten  days  after,  service 
on  a  garnishee.    When  the  defendant  shall  have  appeared 
in  the  action  by  an  attorney,  such  service  may  pe  made 
upon  such  attorney  or  upon  the  defendant.     Unless  the 
garnishee  summons  be  so  served  upon  the  defendant  or  his 
attorney,  or  the  proof  of  service  upon  the  garnishee  show 
that,  after  due  diligence,  such  service  cannot  be   made 
within  the  state,  the  service  on  the  garnishee  shall  become 
void  and  of  no  effect  from  the  beginning."     Sec.  2756,  E.  S. 
The  argument  at  the  bar  was  devoted  largely  to  the  ques- 
tion whether  this  section  makes  such  service  upon  the  de- 
fendant in  the  principal  action  jurisdictional.     Prior  to  the 
enactment  requiring  such  service  to  be  made  upon  the  de- 
fendant in  the  principal  action,  embraced  in  the  above  stat- 
ute, there  would  seem  to  have  been  no  doubt  but  what  the 
payment  of  money  or  delivery  of  property  in  good  faith 
by  a  garnishee,  in  pursuance  of  a  valid  judgment  of  gar- 
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nishment  obtained  without  sm^h  servioe,  was  a  comfdete 
protection  against  any  subsequent  claim  or  suit  by  the  de- 
fendant in  the  principal  action.  Rector  v.  Druryj  8  Pin. 
298;  Adams  v.  Filer,  7  Wis.  306,  73  Am.  Dec.  410.  As 
said  in  this  last  case,  such  proceeding  was  inter  partee  to 
the  record,  and  binding  upon  all  the  property  of  the  de- 
fendant found  within  the  jurisdiction  of  the  court.  Bat, 
to  secure  such  protection,  it  was  incumbent  upon  the  gar- 
nishee to  disclose  every  known  defense,  and,  if  necessary, 
notify  the  defendant  in  the  principal  action  of  the  proceed- 
ing, and  in  good  faith  afford  him  an  opportunity  to  defend 
his  title.  Ibid.;  Freeman  on  Executions,  §  418.  In  other 
words,  there  was  to  be  no  abuse  of  process.  The  difficulties 
arising  out  of  such  a  state  of  the  law,  as  illustrated  by 
numerous  cases  which  might  be  cited,  undoubtedly  led  to 
the  enactment  mentioned.  The  manifest  purpose  of  such 
enactment  was  not  only  to  protect  the  garnishee  but  to  con- 
clude the  defendant  in  the  principal  action  by  a  final  deter- 
mination of  the  rights  of  all  parties  to  the  property  or 
indebtedness  sought  to  be  reached  by  the  garnishment. 
Accordingly,  it  is  provided  that  the  defendant  in  the  prin- 
cipal action  may  in  all  cases  defend  against  the  garnishee 
proceedings  upon  any  of  the  grounds  authorized,  and  so 
the  garnishee  may,  at  his  option,  defend  the  principal  ac- 
tion.   Sec.  2765,  R.  S. 

But  sec.  2756,  R.  S.,  does  not  require  such  service  in  gar- 
nishment to  be  made  upon  the  defendant  in  the  principal 
action  in  all  cases.  On  the  contrary,  it  expressly  provides, 
in  effect,  that  such  service  need  not  be  made  in  such  gar- 
nishment whenever  the  service  of  the  summons  in  the  prin- 
cipal action  is  made  without  the  state  or  by  publication.  In 
such  actions  against  nonresident  defendants  so  served, 
further  service  is  dispensed  with,  and  it  is  left  as  before  the 
enactment  Jurisdiction  in  such  cases  of  garnishment,  where 
the  defendant  in  the  principal  action  is  a  nonresident,  has 
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been  upheld  maiBly  npon  the  groQud  that  such  proceeding 
is  substantially  in  rem  to  subject  specific  property  or  credits 
to  the  payment  of  a  specific  debt.  Moore  v.  Wayne  Circuit 
Judge^  55  Mich.  87.  In  the  case  last  cited  the  defendant  in 
the  principal  action  was  a  nonresident,  but  the  garnishee 
papers  were  personally  seryed  upon  him  without  the  state, 
and  it  was  held,  in  effect,  that  the  trial  court  had  jurisdic- 
tion as  to  property  and  credits  in  the  hands  of  the  garnishee. 
In  Cooper  v.  Beynoldsy  10  Wall.  317,  Mr.  Justice  Millbb, 
speaking  for  the  court  upon  this  question,  observed :  "  So, 
idso,  while  the  general  rule  in  regard  to  jurisdiction  in  rem 
requires  the  actual  seizure  and  possession  of  the  ree  by  the 
officer  of  the  court,  such  jurisdiction  may  be  acquired  by 
acts  which  are  of  equivalent  import,  and  which  stand  for 
and  represent  the  dominion  of  the  court  over  the  thing  and 
in  effect  subject  it  to  the  control  of  the  court.  Among  this 
latter  class  is  the  levy  of  a  writ  of  attachment  or  seizure  of 
real  estate,  etc.  ...  So  the  writ  of  garnishment,  or  at- 
tachment, or  other  form  of  service  on  a  party  holding  a 
fund  which  becomes  the  subject  of  litigation,  brings  that 
fund  under  the  jurisdiction  of  the  court,  though  the  money 
may  remain  in  the  actual  custody  of  one  not  an  officer  of 
the  court."  To  repeat  what  was  said  in  another  case:  "As 
in  a  creditor's  bill,  so  in  supplementary  proceedings,  the 
commencement  of  them  by  the  service  of  process  or  notice 
operates  as  an  equitable  levy  and  creates  a  lien  in  equity 
upon  the  effects  of  the  judgment  debtor;  and  every  species 
of  property  belonging  to  him  may  be  reached  and  applied, 
to  the  satisfaction  of  his  debts."  In  re  Milbum^  59  Wis. 
3^  So  the  service  of  garnishee  papers  upon  the  garnishee 
operates  as  an  equitable  levy  upon  such  of  the  debtor's  prop- 
erty and  credits  as  were  at  the  time  of  such  service  in  the 
hands  of  the  garnishee. 

Sec.  2756  provides,  in  effect,  that  when  the  defendant  has 
appeared  in  the  principal  action  by  an  attorney,  then  such 
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garnishee  summons  and  a£Sdavit  may  be  served  upon  such 
attorney  instead  of  such  defendant.  Where  the  summons 
in  the  original  action  is  personally  served  upon  the  defend- 
ant therein,  the  court  thereby  acquires  jurisdiction  of  his 
person.  His  appearance  by  attorney  in  such  original  action 
gives  the  court  no  additional  jurisdiction.  Such  appear- 
ance in  such  original  action  cannot  be  treated  as  an  appear- 
ance in  the  garnishment,  if  that  is  to  be  regarded,  as  a 
separate,  independent  jurisdiction  as  to  him,  to  be  acquired 
only  by  the  service  of  garnishee  process  upon  the  defend- 
ant in  the  principal  action  as  well  as  the  garnishee.  The 
same  section  provides,  in  effect,  that  said  garnishee  sum- 
mons and  affidavit  need  not  be  served  upon  the  defendant 
in  the  principal  action,  nor  the  attorney  who  may  have  ap- 
peared for  him  therein,  if  the  proof  of  service  on  the  gar- 
nishee shows  that,  after  due  diligence,  such  service  upon 
such  principal  defendant  cannot  be  made  within  the  state. 
These  several  provisions  of  the  section  indicate  pretty 
clearly  that  such  service  of  garnishment  upon  the  defend- 
ant in  the  principal  action  was  not  required  for  the  purpose 
of  securing  a  new  and  independent  jurisdiction  over  such 
defendant  personally  or  the  property  and  credit  sought  to 
be  thereby  reached;  for,  if  such  service  was  designed  as  a 
condition  precedent  to  the  exercise  of  such  jurisdiction, 
then  it  could  not  be  dispensed  with,  for  the  court  could  not 
proceed  without  it.  Maxw.  Stat.  347.  The  garnishee  sum- 
mons is  not  required  to  be  addressed  to  the  defendant  in  the 
•principal  action,  but  only  to  the  garnishee.  Sec.  2754, 
E.  S.  The  form  given  is  entitled  in  the  cause  and  desig- 
nates the  defendant  in  the  principal  action  and  also  the 
garnishee,  and  closes  with  this:  ^'  Of  which  the  said  defend- 
ant will  also  take  notice;  "-^  adding  the  name  of  the  plaint- 
iff's attorney  and  his  address.  Ihid.  Is  such  requisite 
service  upon  the  defendant  in  the  action  anything  more 
than  a  mere  notice  in  a  proceeding  m  rem^  where  the 
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court  has  already  acquired  jurisdiction  of  the  rest  True, 
the  statute  provides,  in  effect,  that,  except  in  the  three  sev- 
eral cases  mentioned  where  such  service  is  expressly  dis- 
pensed with,  the  garnishee  summons  must  be  so  served  on 
the  defendant  "either  before,  or  within  ten  days  after ^ 
service  on  the  garnishee,"  or  "  the  service  on  the  garnishee 
shall  lecome  void  and  of  no  other  effect  from  the  begin- 
ning." Sec.  2756.  Certainly  the  defendant  has  the  right 
to  insist  upon  the  benefit  of  this  provision.  But  in  giving 
it  a  construction  it  is  important  to  determine  whether  such 
service  on  the  defendant  is  jurisdictional  and  hence  a  con- 
dition precedent,  or  a  mere  notice  required  after  jurisdic- 
tion has  been  obtained  and  hence  a  condition  subsequent 

As  observed,  the  service  upon  the  garnishee  gives  juris- 
diction of  the  res.    The  service  upon  the  defendant  may  be 
"before"  the  service  upon  the  garnishee;  but  a  failure  to 
make  it  hefore  does  not  preclude  subsequent  service  upon 
the  garnishee,  as  ten  days  are  expressly  given  thereafter 
within  which  such  service  may  be  made  upon  the  defend- 
ant.   Such  service  upon  the  garnishee  is  only  to  "  hecome 
void  and  of  no  effect  from  the  beginning"  when  such  serv- 
ice is  not  made  upon  the  defendant  "  within  ten  days  after 
aenrice  "  upon  the  garnishee,  and  when  neither  of  the  three 
other  conditions  in  which  such  service  is  dispensed  with 
exists.    The  manifest  purpose  of  such  condition  subsequent 
was  not  to  give  jurisdiction  but  to  secure  good  faith  and 
diligence  in  the  giving  of  such  notice,  when  it  could  be 
given  within  ten  days  after  service  upon  the  garnishee  and 
thus  obtain  the  objects  of  the  enactment  as  stated.    The 
condition  affixed  to  the  failure  to  serve  the  garnishee  papers 
on  the  defendant  in  the  case  required,  is  in  the  nature  of  a 
penalty  or  forfeiture  in  consequence  of  such  omission.    It  is 
like  the  condition  that  "  the  proceeding  against  the  gar- 
nishee shall  be  dismissed/'  unless  the  plaintiff  files  '^  his 
complaint  duly  verified  "  in  the  clerk's  office  "  within  ten 
Vol.  W— 10 
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days  after  service  of  a  garnishee  summons  upon  a  gar- 
nishee." Sec.  2758,  K  S.  Although  a  statutory  condi- 
tion precedent  to  jurisdiction  cannot  be  dispensed  with  or 
waived,  yet  a  statutory  condition  subsequent  to  the  acquisi- 
tion of  such  jurisdiction  may  be  dispensed  with  or  waived, 
especially  where  such  statute  is  for  the  benefit  of  the  party 
waiving  the  same,  and  no  public  right  or  policy  is  thereby 
invaded.  Maxw.  Stat.  345-351.  Certainly,  the  defendant  in 
the  principal  action  may  waive  the  service  of  garnishment 
«pon  him  by  voluntarily  appearing  in  such  proceedings. 
B^dM  V.  S.dfKdu  Z.  JR.  Co.  41  Wis.  395.  This  was 
strongly  intimated  in  Healey  v.  BuUer^  66  Wis.  14. 

Here  it  appears  that  E.  8.  Hoyt  was  aware  of  the  gar- 
nishee proceedings.  He  was  the  uncle  and  in  the  employ 
of  the  garnishee  during  much  of  the  litigation.  The  gar- 
nishee, who  is  an  able  lawyer,  instigated  and  manipulated 
the  assignment,  not  in  bad  faith,  but  as  we  think  under  a 
mistaken  view  of  the  law,  and  acted  as  the  principal  counselor 
of  his  uncle  both  before  and  after  the  assignment,  and 
assumed  to  act  as  attorney  for  his  uncle  and  Kinney  in 
withdrawing  the  traverse  of  the  attachment  and  allowing 
judgment  by  default.  Besides,  the  record  fails  to  show  any 
want  of  good  faith  or  diligence  in  the  attempt  to  serve  the 
garnishee  papers  upon  E.  8.  Hoyt.  On  the  contrary,  we 
think,  the  aflBdavit  of  the  deputy  sheriff,  which  is  not  over- 
thrown, shows  ordinary  diligence  to  find  E.  8.  Hoyt^  and 
that  he  failed  to  find  him  or  definitely  locate  him  where  ho 
could  be  found  within  the  state  to  make  such  service.  It 
would  be  an  unreasonable  construction  of  the  statute  to  re- 
quire the  sheriff  or  his  deputies  to  make  continuous  search 
during  every  one  of  the  ten  days  given  for  such  service,  A 
sheriff,  especially  in  a  county  like  Milwaukee,  is  liable  to 
have  numerous  papers  in  his  hands  for  service  at  the  same 
time,  as  well  as  other  duties.  If  he  is  bound  to  retain  each 
paper  in  his  hands  until  the  last  day  for  making  return,  and 
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is,  moreover,  bound  to  make  diligent  search  to  serve  each 
paper  daring  every  day  he  has  possession  of  the  same,  then 
it  is  easy  to  perceive  that  snch  confusion  of  duties  would  ren- 
der the  administration  of  the  oflBce  impracticable  as  well  as 
excessively  burdensome.  True,  the  statute  requires  that  the 
proof  of  service  must  show  "  that,  after  due  diligence,  such 
service  cannot  be  made  within  the  state."  But  this  does 
not  mean  an  absolute  impossibility  to  make  such  service,  nor 
the  utmost  diligence  to  make  such  service,  nor  anything 
more  than  "due,"  appropriate,  fit,  proper  diligence, —  that 
is,  ordinary  diligence.  This  does  not  require  the  garnishee 
summons  and  affidavit  to  be  sent  to,  and  returned  by,  every 
sheriff  in  the  state.  But  even  that  might  fail  to  secure 
service  on  a  traveling  man  within  a  given  time,  since  no 
sheriff  could  be  in  every  place  in  his  own  county  at  the 
same  time.  It  is  enough,  in  the  first  instance,  if  they  be  de- 
livered for  service  to  the  sheriff  of  the  county  where  the 
party  to  be  served  resides.  If  the  sheriff  is  unable  to  find 
such  party  after  due  diligence  in  his  county,  and  he  ascer- 
tains that  such  party  has  no  usual  place  of  abode  with  any 
family  or  person,  and  he  is  informed  that  such  party  has 
left  the  county  to  be  absent  traveling  until  after  the  ten 
days  have  expired,  and  he  is  unable  to  ascertain  after  such 
diligence  where  he  could  be  found  at  any  particular  time 
within  the  ten  days,  so  that  service  could  be  made  upon  him 
at  that  place,  then  he  would  be  justified  in  returning  that 
such  party  could  not,  after  such  diligence,  be  found  within 
the  state.  But  if  he  could  ascertain  with  reasonable  cer- 
tainty where  such  party  would  be  at  some  particular  time 
within  the  period  required,  then  an  attempt,  at  least,  should 
be  made  to  serve  at  the  time  and  place  so  ascertained.  The 
deputy  sheriff  here  seems  to  have  been  justified  in  coming 
to  the  contrary  conclusion. 

As  this  was  a  mere  matter  of  notice  after  jurisdiction  of 
the  res  had  been  acquired^  there  is  another  reason  why  JE.  & 
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Eayt  should  here  be  held  bound.  The  claim  upon  which 
the  judgment  in  the  original  action  was  recovered,  was  a 
partnership  indebtedness  due  to  the  plaintiflf  from  K  S. 
Hoyt  &  Co.  E,  S,  Hoyt  appeared  by  attorney  in  that 
action,  and  judgment  was  entered  therein  against  both 
members  of  the  firm  as  by  default.  The  property  sought 
to  be  reached  by  garnishment  was  assigned  to  the  gar- 
nishee by  the  firm.  The  garnishee  papers  were  properly 
served  upon  Kinney,  the  other  member  of  the  firm,  in  time. 
The  firm  was  in  fact  notified  of  the  garnishee  proceedings, 
and  had  every  opportunity  to  defend.  The  court  having 
acquired  jurisdiction  of  the  reSy  a  notice  to  one  of  the 
partners  respecting  the  same  was,  in  eflFect,  a  notice  to  the 
firm.  Colly.  Partn.  §§  441-444.  Whether  one  partner  is 
authorized  to  enter  the  appearance  of  his  copartner  so  as  to 
give  jurisdiction,  is  a  question  upon  which  much  discussion 
has  been  had  and  much  diversity  of  opinion  exists.  Iladet 
V.  Street,  2  McCord,  310,  13  Am.  Dec.  724,  and  cases  cited 
in  notes.  We  refrain  from  any  expression  of  opinion  upon 
that  subject,  as  we  regard  the  question  here  presented  as 
one  of  notice  and  not  of  jurisdiction.  In  Bowen  v.  Hastingny 
47  Wis.  232,  it  was  expressly  held  that  a  former  decision  of 
this  court  affirming  an  order  overruling  a  demurrer  to  a 
complaint  on  the  ground  of  insufficiency  by  one  of  several 
joint  contractors  who  alone  appealed  to  this  court,  was 
binding  and  conclusive  upon  the  other  defendants  and  joint 
contractors  in  all  subsequent  proceedings.  That  case  was 
followed,  and  the  same  doctrine  re-affirmed,  in  Lauer  t. 
Bandow,  48  Wis.  638.  No  substantial  reason  has  been  pre- 
sented for  disturbing  these  adjudications.  Moreover,  it  is, 
in  eflfect,  provided  by  statute  that  in  an  action  against  two 
or  more  "jointly  indebted  upon  a  contract,"  where  only  one 
of  them  is  served  with  summons,  judgment  may  be  entered 
in  form  against  all  the  defendants  thus  jointly  indebted, 
and  be  enforced  against  the  joint  property  of  all  and  the 
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steparato  property  of  the  defendant  served.  Subd.  1,  see. 
2884,  R.  S.  Under  this  statute,  there  could  be  no  question 
but  what  the  plaintiff  might  have  taken  such  judgment  in 
form  against  both  the  members  of  the  firm  upon  sarvioe  of 
summons  upon  Kinney  alone,  and  then  seized  the  firm 
property  upon  execution  issued  thereon.  But,  as  stated, 
here  both  members  of  the  firm  appeared  in  the  original 
action,  so  that  jurisdiction  in  personam  of  the  defendants 
was  complete.  An  alias  execution  was  issued  thereon,  and 
in  aid  of  the  same  the  garnishees  and  Kinney,  one  of  the 
joint  contractors  and  judgment  debtors,  were  properly 
served.  By  such  proceedings  jurisdiction  over  the  property 
and  credits  of  the  firm  in  the  hands  of  the  garnishees  was 
secured.  An  attempt  was  also  made  in  good  faith  to  serve 
the  garnishee  papers  upon  the  other  partner,  K  S.  Hoyty 
who  was  fully  aware  of  the  garnishee  proceedings  pending 
the  litigation.  To  say  that  such  firm  property  and  credits 
were  not  thereby  bound  so  far  as  to  subject  the  same  to  the 
plaintiflTs  claim,  and  that  the  whole  litigation  and  adjudica- 
tion should  become  void  and  of  no  effect  from  the  begfn- 
ning,  on  the  motion  of  E.  S.  Hoyt^  would  be  a  trifling 
with  justice  and  the  substance  of  things  in  order  to  exalt  a 
mere  technicality. 

By  the  Court. —  Both  of  the  orders  of  the  county  court 
appealed  from  in  this  action  are  afiirmed,  and  the  cause  is 
remanded  for  further  proceedings  according  to  law. 
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CoBNiNo  and  others,  Appellants,  vs.  Hoyt  and  another,  De- 
fendants, HoTT  and  others,  Garnishees,  etc^  Respoad- 

ents. 

Febntary  i^March  1, 1887, 

Oamishment:  Service  on  principal  defendant 

Winner  v,  Hoyt,  aiite,  p.  278,  f oUowed. 

APPEAL  from  the  County  Court  of  Milwaukee  County. 

The  following  statement  of  the  case  was  prepared  by  Mr. 
Justice  Cassoday  : 

It  appears  from  the  record  that  January  28,  1886,  and 
after  the  plaintiffs  had  commenced  an  action  in  the  county 
court  for  Milwaukee  couuty  against  the  defendants,  E.  S, 
Hoyt  and  Wesley  Kinney,  one  of  the  garnishees,  Franik 
M.  Hoyty  served  upon  the  plaintiffs'  attorneys  notice  of  re- 
tainer by  and  appearance  for  said  defendants  in  said  action; 
that  such  proceedings  were  had  therein  that  February  9, 
1886,  the  plaintiffs  obtained  judgment  against  said  defend- 
ants therein  for  $972.92  damages  and  costs;  that  the  same 
was  docketed  on  that  day ;  that  May  15,  1886,  an  alia^  ex- 
ecution was  issued  on  said  judgment ;  that  on  the  same  day 
garnishee  summons  and  affidavit  were  duly  served  upon 
each  of  the  several  garnishees;  that  May  18,  1886,  they 
were  personally  served  upon  Wesley  Kinney  and  on  the 
same  day  an  attempt  was  made  by  the  sheriff  to  serve  the 
same  upon  E,  S,  Hoyt;  that  June  4,  .1886,  the  garnishee 
Alice  MoLeod  answered,  denying  that  she  was  indebted  to 
the  defendants  or  had  possession  of  any  of  their  property; 
that  June  24,  18S6,  the  plaintiffs  took  issue  with  such  an- 
swer of  the  garnishee;  that  June  24,  1886,  the  plaintiffs 
were  ordered  to  show  cause  why  the  garnishee  summons 
and  affidavit  should  not  be  vacated  and  set  aside  for  want 
of  service  of  the  same  upon  E.  S,  Hoyt  within  ten  days  after 
the  service  thereof  upon  the  garnishees;  that  December  4, 
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1886,  it  was  ordered  by  the  court,  in  eflfect,  (1)  that  the 
tdaiatiffs'  application  to  file  an  amended  or  supplemental 
return  be  denied ;  (2)  that  the  motion  of  E.  S.  Sbytj  and  of 
the  garnishees,  to  dismiss  the  garnishee  proceedings  be 
granted,  and  the  same  was  thereby  dismissed.  From  that 
order  the  plaintiffs  appeal. 

For  the  appellants  there  was  a  brief  by  Finches^  Lynde  dk 
Miller  and  E.  P.  Smithy  and  oral  argument  by  F.  W. 
Cotzhav^en, 

For  the  respondents  there  was  a  brief  by  E,  Marm&r  and 
Frank  M.  Hoyt^  attorneys  for  the  garnishees,  and  Johnson^ 
Rietbrock  <&  HaUey^  attorneys  for  E.  8.  Hoyt^  and  the 
cause  was  argued  orally  by  Mr,  Johnson  and  Mr.  Mari/ner, 
To  the  point  that  the  garnishee  proceeding  is  statutory  and 
anomalous,  and  that  all  statutory  requirements  not  purely 
directory  are  jurisdictional,  they  cited  Gibbon  -y.  Bryan^  3 
EL  App.  298;  Rail/road  Co,  v.  Todd,  11  Heisk.  539;  Greene 
V.  Tripp,  11  R  I.  424;  Smith  v.  MeOiOohen,  38  Mo.  416; 
Ford  V.  Dry  Bock  Co.  60  Mich.  358;  McDonald  v.  Vinette, 
58  Wis.  619;  WeUe  v.  Am,  Ejop.  Co.  55  id.  23. 

Cassodat,  J.  We  assume,  for  the  purposes  of  this  case, 
that  the  attempt  to  serve  the  garnishee  summons  and  affi- 
davit upon  E  S.  Hoyt  was  a  failure.  But  they  were  duly 
served  upon  the  other  defendant,  Wesley  Kinney.  They 
were  also  duly  served  upon  Frank  M.  Hoyt,  who  had  ap- 
peared in  the  original  action  twelve  days  before  the  entry 
of  judgment.  For  the  reasons  given  in  the  opinion  filed 
herewith  in  the  case  of  Winner  v,  Hoyt,  ante,  p.  278,  we 
must  hold  that  the  court  had  jurisdiction  of  the  property 
and  credits  in  the  hands  of  the  garnishees,  and  that  the 
notice  given  was  sufficient  to  prevent  the  service  on  the 
garnishees  from  becoming  void  and  of  no  effect  from  the 
beginning. 
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By  the  Court. —  The  order  of  the  county  court  appealed 
from  in  this  action  is  reversed,  and  the  cause  is  remanded 
for  further  proceedings  according  to  law. 


EioL  KiEWEBT  Company,  Appellant,  vs.  Hoyt  and  another, 
Defendants,  Mabiner  and  others,  Garnishees,  etc.,  Re- 
spondents. 

February  4— March  1, 1887. 

Oamishment:  Service  on  prineipcU  defendarvL 

Winner  v.  Hoyt,  ante,  p.  378,  followed. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

The  following  statement  of  the  case  was  prepared  by 
Mr.  Justice  Cassoday  : 

It  appears  from  the  record  that  June  3,  1885,  the  plaint- 
iff recovered  a  judgment  in  the  circuit  court  for  Milwauk^ 
county  against  E.  S.  Iloyt  and  Wesley  Kinney  upon  a  claim 
upon  which  they  were  liable  as  copartners,  for  the  sum  of 
$519.25 ;  that  after  the  issuance  of  an  execution  and  before 
it  was  returned  or  returnable,  and  on  May  15,  1886,  gar- 
nishee proceedings  were  commenced  by  the  due  service  of 
garnishee  summons  and  a£Sdavit  upon  the  several  garnishees 
named  by  the  sheriff;  that  May  18,  1886,  the  garnishee 
summons  and  affidavit  were  duly  served  upon  the  defendant 
Kinney  by  the  sheriflf,  who  returned,  in  effect,  that  on  the 
same  day  he  served  the  same  "on  the  defendant  E.  S.  Hoyt^ 
by  leaving  at  his  room  in  the  Hampshire  block  a  true  copy 
thereof  and  of  each  of  them;  said  defendant  E.  &  Hoyi 
not  having  been  found,  he  being  a  traveling  man  and  not 
married, —  has  no  family;"  that  June  4,  1886,  one  of  the 
garnishees,  Mrs.  McLeod^  answered,  denying  the  possession 
of  any  property  or  credits;  that  June  24,  1886,  the  said 
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E.  S.  Hoyt  and  also  the  garnishees  obtained  separate  orders 
to  show  cause  why  the  service  of  garnishment  should  not 
be  vacated  and  set  aside  for  the  reason  that  said  garnish- 
ment papers  were  not  served  upon  said  E.  8.  Hoyt  either 
before  or  within  ten  days  after  the  service  upon  the  gar- 
nishees,  as  they  might  have  been,  nor  at  all ;  that  thereupon, 
and  before  the  hearing  of  the  motions  or  the  filing  of  the 
said  sheriff's  return,  he  amended  the  same  by  adding:  "I 
further  certify  that  after  using  due  diligence,  search,  and 
inquiry,  I  could  not  find  the  within-named  defendant  E.  S. 
Hoyt  in  my  county  or  state;"  that  said  E.  S.  Hoyt  was, 
during  the  time,  a  bachelor,  and  for  three  years  had  occu- . 
pied  apartments  in  said  New  Hampshire  block,  in  Milwau- 
kee, and  taken  his  meals  at  hotels  and  restaurants,  wherever 
it  happened  to  be  convenient ;  that  he  was  in  the  employ- 
ment of  Webster  Bros.,  of  Milwaukee,  and  his  business  kept 
him  much  of  the  time  traveling  on  the  road,  but  always 
within  the  state,  and  never  concealed ;  that  his  whereabouts 
could  always  be  ascertained  by  inquiry  at  the  office  of 
Webster  Bros. ;  that  he  was  openly  going  about  in  the  city 
of  Milwaukee  from  May  14,  1886,  to  May  18,  1886,  in- 
clusive; "that  the  indebtedness,  money,  property,  credits, 
or  effects  in  the  hands  of  said  garnishees,  and  which  is 
sought  to  be  reached  by  this  garnishment  proceeding,  is 
solely  and  only  the  copartnership  assets  of  said  Hoyt  and 
Banney;  and  none  other;"  that  August  7,  1886,  and  upon 
the  recordTand  proceedings  in  the  cause,  the  court  ordered, 
in  effect,  that  the  orders  to  show  cause  be  made  absolute, 
that  the  service  of  the  garnishee  summons  in  this  action 
upon  the  several  garnishees  therein  named  be  vacated  and 
set  aside,  and  declared  void  from  the  beginning,  and  that 
the  garnishees  be  discharged  from  all  liabiUty  in  the  action. 
From  that  order  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Cotzhauaen^  8yh)e8- 
ter^  Soheiber  <&  Sloariy  and  oral  argument  by  Mr.  Cotshausen. 
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For  the  respondents  there  waa  a  brief  by  E.  Mariner  and 
Frank  M.  Uoyt^  attorneys  for  the  garnishees,  and  JohMony 
Rietbrock  <&  RaHsey^  attorneys  for  E,  S.  Hoyt,  and  the  oaose 
was  argued  orally  by  Mr.  Mariner. 

Cassodat,  J.  For  the  reasons  given  in  the  opinion  filed 
herewith  in  the  case  of  Winner  v.  Hoyt^  ante^  p.  278,  we  must 
hold  that  the  court  had  jurisdiction  of  the  property  and 
credits  in  the  hands  of  the  garnishees,  and  that  the  notice 
given  was  sufficient  to  prevent  the  service  on  the  garnishees 
from  becoming  void  and  of  no  effect  from  the  beginning. 

By  the  Court. —  The  order  of  the  circuit  court  appealed 
from  is  reversed,  and  the  cause  is  remanded  for  further  pro- 
ceedings according  to  law. 


BoNNBViLLB,  Appellant,  vs.  The  Westkrbt  Absubanoe  Com- 
pany, Eespondent 

February  4-^ March  1, 1887, 

Insurance  against  Fire,    (l)  Additional  insurance  taithout  consent: 
Forfeiture:  Waiver,  (2)  Assured  hound  to  know  contents  of  policy, 

1.  Plaintiff  obtained  a  policy  of  insurance  from  the  defendant  company 
for  $1,000.  which  provided  that  if  he  obtained  additional  insurance 
without  the  consent  of  the  company  the  policy  should  become  voidL 
At  the  time  of  issuing  the  policy  defendant's  agent  offered  to  take 
an  additional  risk  of  $1,000,  but  plaintiff  declined  the  offor.  Af  tet^ 
wards  plaintiff  procured  additional  insurance  in  other  compames  to 
the  amount  of  $1,800,  and  told  defendant's  agent  that  he  had  taken 
additional  insurance,  but  did  not  state  the  amount  After  a  loflB 
had  occurred,  plaintiff  was  told  by  defendant's  agent  that  his 
policy  required  proofs  of  loss,  which  the  plaintiff  accordingly  made 
and  forwarded  to  the  company.  Neither  the  defendant  nor  its 
agent  knew  until  such  proofs  of  loss  were  received  the  amount  of 
the  additional  insurance.    Held: 

(1)  Assuming  that  the  offer  of  the  agent  to  take  an  additional 
zisk  amounted  to  a  consent  to  additional  insurance  to  the  amount 
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of  $1,000,  still  the  obtaining  of  such  insurauoe  in  excess  of  that  sum 
avoided  the  policy. 

(2)  The  requiring  of  proofs  of  loss,  without  knowledge  of  the 
amount  of  the  additional  insurance,  did  not  constitute  a  waiver  of 
the  f  oif  eiture  or  estc^  the  company  to  assert  the  same. 
%,  The  assured  is  bound  by  a  condition  in  his  policy  avoiding  it  in  case 
he  obtains  additional  insurance  without  consent,  although  he  did 
not  know  that  his  policy  contained  such  condition. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

The  action  is  upon  an  insurance  policy  for  $1,000  issued 
by  the  defendant  company  to  the  plaintiff  on  a  stock  of 
drugs.  It  bears  date  June  23,  1884,  and  is  for  one  year. 
In  Febmary,  1885,  the  insured  property  was  destroyed  by 
fire,  and  thereafter  the  plaintiff  made  due  proofs  of  loss  as 
required  by  the  policy.  The  defense  to  the  action  is  an  al- 
leged breach  of  the  following  stipulation  in  the  policy :  "  If 
the  assured  shall  have,  or  shall  hereafter  make,  any  other 
contract  of  insurance,  whether  valid  or  noty  on  the  property 
herely  insured^  or  any  part,  thereof,  without  the  consent  of 
this  company  written  hereon,  .  .  .  then,  and  in  every 
such  case,  this  policy  shall  become  void^  The  italics  are  in 
the  policy.  On  the  trial,  after  the  plaintiff  rested  his  casej 
the  court  granted  the  motion  of  defendant  for  a  nonsuit. 
A  motion  by  the  plaintiff  for  a  new  trial  was  denied,  and 
judgment  entered  dismissing  the  complaint  with  costs.  The 
testimony  is  stated  in  the  opinion.  The  plaintiff  appeals 
from  the  judgment. 

For  the  appellant  there  was  a  brief  by  Cotzhausen^  SyU 
vesteTj  Scheiber  cfe  Sloan,  and  oral  argument  by  Mr.  Cotz- 
hausen.  They  contended,  inter  alia,  that  the  breach  of  a 
condition  by  the  insured  is  not  suflBcient  of  itself  to  put  an 
end  to  the  contract,  but  it  must  be  followed  within  a  rea- 
sonable time  after  notice  by  an  unequivocal  act  on  the  part 
of  the  insurer,  who  means  to  avail  himself  of  the  opportu- 
nity to  assert  a  forfeiture  of  the  policy.  Appleton  Iron  Co. 
V.  Briidsh  Am.  Ass.  Co.  46  Wis.  33;  Webster  v.  Phmnix 
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Ins.  Co,  36  id.  71;  Insurance  Co.  v.  Norton^  96  U.  S.  234; 
Vide  V.  Germania  Ins.  Co.  26  Iowa,  9 ;  Joliffe  v.  Madison 
Mut.  Ins.  Co.  39  Wis.  119;  May  on  Ins.  (2d  ed.),  sees.  372, 
502;  Wood  on  Ins.  831;  Bliss  on  Life  Ins.  sec.  272;  T.  L 
Ins.  Co.  V.  Anderson^  77  111.  384;  M.  L.  Ins.  Co.  v.  Frenchy 
30  Ohio  St.  240;  G.  M.  M.  L.  Ins.  Co.  v.  Gibson,  52  Ga.  640; 
Osterloh  v.  New  Denmark  M.  H.  F.  Ins.  Co.  60  Wis.  126; 
Morrison  v.  Wis.  0,  F.  M.  L.  Ins.  Co.  59  id.  163.  The  right 
to  assert  forfeiture  in  this  case  was  waived  not  only  by  laches 
but  by  the  affirmative  acts  of  the  company  in  requiring 
proofs  of  loss.  N.  W.  Mut.  L.  Ins.  Co.  v.  Germania  Fire 
Ins.  Co.  40  Wis.  446;  Webster  v.  Fhcenix  Ins.  Co.  36  id.  67; 
Ga7is  V.  SL  P.F^dbM.  Ins.  Co.  43  id.  109.  Knowledge  of 
the  agent  was  notice  to  the  company.  Gans  v.  St.  P.  F.  <& 
M.  Ins.  Co.  43  Wis.  109;  Miner  v.  Fhceniw  Ins.  Co,  27  id. 
693;  Sherman  V.  Madison  Mut.  Ins.  Co.  39  id.  104;  American 
Im.  Co.  V,  Gallatin^  48  id.  46 ;  Schomer  v.  Hehla  F.  Ins.  Co. 
50  id.  575.  Presumptively  the  assured  knew  of  the  condi- 
tion, but  this  presumption  is  not  conclusive.  Boorman  v. 
Am.  JExp.  Co.  21  Wis.  152;  Strohn  v.  D.(&M.  R.  Co,  id. 
554;  FuUer  v.  Madison  Mut.  Ins.  Co.  36  id.  599;  Morrison 
V.  P.  db  C  Const.  Co.  44  id.  405.  ' 

For  the  respondent  there  was  a  brief  by  Ztisk  c6  Bunn, 
and  oral  argument  by  Mr.  Lush. 

Lyon,  J.  The  contract  of  insurance  was  made  with  the 
plaintiff  by  one  Winchester  on  behalf  of  the  defendant 
company.  Winchester  was  a  local  agent  of  the  company, 
and  had  due  authority  to  bind  it  by  the  contract.  When 
the  policy  was  issued  Winchester  offered,  on  behalf  of  the 
company,  to  take  an  additional  risk  of  $1,000  (being  $2,000 
in  all)  on  plaintiffs  stock  of  goods;  but  the  plaintiff  de- 
clined such  offer.  In  November,  1884,  the  .plaintiff  ob- 
tained of  one  Roomer,  another  insurance  agent,  three 
policies  for  $600  each,  from  three  other  companies  respect- 
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ively,  on  the  same  stock  of  goods.  This  he  did  without 
the  consent  or  knowledge  of  Winchester  or  the  defendant 
company,  unless  such  consent  can  be  implied  from  the  fact 
that  Winchester  was  willing  to  take  for  the  defendant  an 
additional  risk  of  $1,000  on  the  insured  property.  Soon 
afterwards,  however,  plaintiff  told  Winchester,  in  a  general 
way,  that  he  had  taken  additional  insurance  of  Roomer. 
There  is  no  testimony  which  would  justify  a  finding  that 
he  told  Winchester  the  amount  of  the  insurance,  or  in  what 
companies  it  was  taken;  or  that  the  latter  or  any  other 
agent  of  the  defendant  company  knew  those  facts  until  the 
plaintiff  made  proofs  of  loss  as  hereinafter  stated.  When 
so  told  of  such  additional  insurance,  Winchester  expressed 
his  disapprobation. 

Soon  after  the  insured  property  was  destroyed  by  fire 
Winchester  knew  the  fact,  and  in  March  following  plaintiff 
notified  the  company  of  his  loss.  About  the  same  time 
Winchester  told  the  plaintiff  that  his  policy  required  proofs 
of  loss,  whereupon  the  plaintiff  made  out  and  forwarded 
to  the  company  formal  proof  of  loss,  as  required  by  the 
policy,  which  shows  the  additional  insurance.  The  plaint- 
iff testified  that  after  the  fire  a  person  claiming  to  be  an 
adjuster  also  told  him  he  must  make  proofs  of  loss,  but  the 
testimony  is  entirely  insufficient  to  sustain  a  finding  that 
such  person  was  an  agent  of  the  defendant  company  or 
acting  for  it. 

From  the  foregoing  statement  of  the  testimony,  it  is  ob- 
vious that  the  nonsuit  was  properly  ordered,  unless  the 
failure  of  the  company  to  declare  the  policy  forfeited  when 
its  agent,  Winchester,  was  informed  of  the  additional  insur- 
ance, is  a  waiver  of  such  forfeiture,  or  unless  the  company 
is  estopped  to  assert  the  forfeiture  because  Winchester  told 
the  plaintiff,  after  the  insured  property  was  burned,  that  the 
policy  required  him  to  make  proofs  of  loss,  which  he  accord- 
ingly made. 
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It  will  be  remembered  that  Winchester  oflfered  to  take  an 
additional  risk  of  $1,000  on  the  insured  property.  It  will  be 
most  favorable  to  the  plaintiff  to  assume  that  this  offer  has 
the  effect  of  a  consent  by  Winchester,  by  which  the  com- 
pany is  bound,  that  the  plaintiff  might  obtain  additional 
insurance  to  that  amount  It  is  probable  that  Winchester 
so  regarded  it  when  informed  that  the  plaintiff  had  pro- 
cured additional  insurance.  The  amount  so  procured  was 
not  stated  to  him,  and  he  had  the  right  to  assume,  as  pre- 
sumably he  did,  that  the  additional  insurance  was  within 
the  limits  of  such  consent.  Hence,  when  Winchester  was 
informed  of  the  additional  insurance,  and  also  when  he  ad- 
vised the  plaintiff  that  his  policy  required  proofs  of  loss, 
neither  he,  nor  the  company  whose  agent  he  was,  had  any 
knowledge  "that  the  additional  insurance  procured  by  the 
plaintiff  worked  a  forfeiture  of  the  policy.  There  was  no 
occasion,  therefore,  to  declare  a  forfeiture  of  the  policy,  or 
to  abstain  from  calling  for  proofs  of  loss,  until  the  company 
received  information,  in  such  proofs,  of  the  facts  causing 
the  forfeiture.  It  is  not  claimed  that  the  company  or  its 
agents  did  or  omitted  to  do  anything,  after  receiving  such 
information,  which  operates  as  a  waiver  of  the  forfeiture  or 
estops  it  to  assert  the  same  as  a  defense  to  this  action.  The 
result  would  be  the  same  had  the  defendant's  adjuster  called 
upon  the  plaintiff  to  furnish  proofs  of  loss.  It  is  very 
clear  that  the  testimony  fails  to  bring  this  case  within  the 
rule  of  WehBter  v.  Phomix  Ins,  Co.  36  Wis.  67,  and  other  cases 
in  this  court  in  which  the  rule  of  that  case  has  been  applied. 

We  conclude  that  a  breach  of  a  stipulation  in  the  policy 
which  works  a  forfeiture  of  the  contract  of  insurance  was 
conclusively  proved,  and  that  there  is  no  testimony  tend- 
ing to  show  a  waiver  of  such  forfeiture  by  the  company  or 
any  facts  which  estop  it  to  assert  the  same  as  a  defense  to 
an  action  on  the  policy.  Hence  the  court  properly  non- 
suited the  plaintiff. 
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On  the  trial  the  plaintiflf  offered  to  testify  that  he  did  not 
know  his  policy  contained  the  clause  or  stipulation  in  ques- 
tion, and  that  he  was  a  novice  in  insurance  business,  being 
entirely  unfamiliar  therewith.  Objections  to  such  offered 
testimony  were  sustained.  The  rulings  in  this  behalf  were 
correct.     Fuller  v.  Maduon  Mut  Ins.  Co.  36  Wis.  599. 

By  the  Court. —  The  judgment  of  the  circuit  court  is 
affirmed. 


Blaes,  Respondent,  vs.  Blakb,  Appellant. 

Fd>ruary  J^^  March  1,  1887, 

Divorce:  Alimony  or  partition  of  estate  f 

Every  provision  made  in  a  judgment  of  divorce  for  the  support  of  the 
wife,  unless  it  is  exjo-essly  declared  to  be  a  division  and  partition 
of  the  estate  of  the  husband,  will  be  construed  as  alimony,  and  the 
court  may  afterwards,  under  changed  circumstances,  modify  such 
judgment  as  may  be  just. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 
The  case  is  stated  in  the  opinion. 
E,  Mariner^  for  the  appellant. 
J.  A.  Eggen^  for  the  respondent. 

TAYii>B,  J.  This  is  an  appeal  from  an  order  of  the  circuit 
court,  made  in  an  action  for  divorce  from  the  bonds  of  mat- 
rimony, directing  that  further  alimony  be  allowed  the  re- 
spondent, and  that  a  hearing  be  had  before  the  court  for 
the  purpose  of  adjusting  the  terms  of  the  order  for  future 
aliniony. 

The  original  judgment  for  a  divorce  was  made  in  1882. 
After  the  recitals,  said  judgment  reads  as  follows:  ^^iN'ow, 
upon  motion  of  Adolph  Herdegen,  plaintiffs  attorney,  E. 
Ifaffttter,  Eflq^  the  attorney  for  the  defendant,  being  present 
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and  making  no  objections,  it  is  hereby  adjudged  and  decreed 
that  the  marriage  contract  existing  between  the  plaintiff  and 
defendant  herein  be,  and  hereby  is,  dissolved.     And  it  is 
further  adjudged  and  decreed  that  said  plaintiff,  Christine 
Blake^  and  said  defendant,  Barnum  Blake,  be,  and  are  hereby, 
forever  divorced  from  the  bond  of  matrimony  and  freed 
from  the  obligations  thereof.     And  it  is  further  ordered  and 
adjudged  that  the  defendant,  Barnnm  Blake^,  have  the  care, 
custody,  and  education  of  the  minor  children,  John  F.  Blake 
and  Arthur  O.  Blake,  mentioned  in  the  complaint  herein. 
And  it  is  further  ordered  and  adjudged  that  the  defendant, 
Barnum  Blake^  pay  to  Christine  BlaJce^  the  plaintiff  herein, 
the  sum  of  $2,000,  upon  the  execution  by  her  of  a  release  in 
full  of  all  her  dower  right  that  she  ever  had,  now  has,  or  at 
any  timei  might  have,  in  any  of  the  real  estate  owned  by  the 
defendant,  Barnum  Blake^  during  coverture.     And   it  is 
further  ordered  and  adjudged  that  the  plaintiff  have  costs 
of  this  action,  and  that  she  have  execution  therefor." 
The  following  is  a  copy  of  the  order  appealed  from: 
"  The  plaintiff's  motion  to  modify  the  judgment  herein, 
dated  May  6, 1882,  by  further  adjudging  to  her  alimony  out 
of  defendant's  income  and  property,  having  come  on  to  be 
heard  on  the  23d  day  of  October,  1886,  and  the  same  hav- 
ing been  submitted  by  the  plaintiff  on  the  order  to  show 
cause  dated  September  25,  1886,  on  the  verified  and  filed 
petition  of  said  plaintiff,  and  on  the  record  and  judgment 
roll  of  this  cause,  and  oi^  the  oral  argument  of  J.  A.  Eggen, 
plaintiff's  attofney,  and  by  the  defendant  on  said  record 
and  judgment  roll,  on  the  affidavit  of  the  defendant,  and  on 
the  oral  argument  of  E.  Mariner,  Esq.,  his  attorney,  and 
the  court  having  taken  the  motion  under  advisement,  and 
being  now  sufficiently  advised  in  the  matter,  the  court  finds 
that  this  case  is  a  fit  and  proper  one  in  which  to  allow  ali- 
mony as  prayed  for  in  said  petition.    Now,  therefore,  on 
motion  of  J.  A.  Eggen,  plaintiff's  attorney,  it  is  ordered  and 
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adjudged  that  said  motion  be,  and  the  same  hereby  is, 
granted,  with  ten  dollars  costs.  And  it  is  further  ordered 
and  adjudged  that,  for  the  purpose  of  fixing  and  adjusting 
the  terms  of  such  further  or  additional  judgment,  a  hearing 
be  had  before  this  court,  at  which  due  proof  may  be  taken 
of  all  pertinent  facts.  And  it  is  further  ordered  that  the 
plaintiff,  or  her  attorney,  give  the  defendant's  attorney  due 
notice  of  the  time  and  place  of  such  hearing,  in  the  manner 
required  by  law. 

'^  Dated  Nc^emher  26^  1886. 

"  By  the  court.  Chables  A.  Hamilton, 

"Circuit  Judge.'' 

The  petition  upon  which  this  last  order  is  based  is  fonnd 
in  the  record,  and  charges  that  the  original  judgment  giv- 
ing the  petitioner  the  $2,000  mentioned  in  said  judgment  as 
her  allowance  in  said  action  was  procured  by  frauduleirt 
practices  on  the  part  of  the  defendant  and  his  agent  incon- 
ceahng  from  her  the  amount  and  value  of  the  defendant's 
property  at  the  time,  and  inducing  her  to  believe  that  he 
had  far  less  property  than  he  was  in  fact  possessed  of. 
Whether  the  learned  circuit  judge,  in  making  the  order  ap- 
pealed from,  was  induced  to  do  so  by  reason  of  the  charges 
of  fraud  in  obtaining  the  original  judgment,  or  simply  be- 
cause he  thought  the  order  in  the  original  judgment  giving 
the  plaintiflf  $2,000  was  an  order  for  alimony  under  sec. 
2364r,  E.  S.,  and  not  a  division  and  distribution  of  the  estate, 
both  real  and  personal,  of  the  defendant,  as  authorized  by 
the  further  provisions  of  said  sec.  2364,  does  not  appear.  It 
is  claimed  on  the  part  of  the  learned  counsel  for  the  appel- 
lant that  the  court  made  the  order  because  in  his  opinion 
the  judgment  did  not  make  a  division  and  distribution  of  the 
defendant's  property  under  said  section,  but  was  simply  a 
judgment  for  alimony  proper  and  so  subject  to  modification 
by  the  court  as  might  be  just  considering  the  changed  cir- 
cumstances of  the  parties,  under  the  provisions  of  sec.  3369, 
VoL.«8— 20 
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R  S.  For  the  purposes  of  this  appeal  we  shall  adopt  the 
saggestion  of  the  learned  counsel  as  to  the  ground  upon 
which  the  circuit  court  proceeded  in  making  the  order. 

Upon  this  appeal  the  learned  counsel  for  the  appellant 
claims  that  the  original  judgment  in  this  case  is  a  judgment 
dividing  and  distributing  the  estate,  both  real  and  personal, 
of  the  husband,  between  the  parties,  as  authorized  by  said 
sec.  2364,  and  so  is  final  as  between  the  parties,  as  pre- 
scribed by  the  last  paragraph  of  sec.  2369,  which  reads  as 
follows:  "But  when  a  final  division  of  the  property  shall 
have  been  made  under  the  provisions  of  sec.  2364,  no  other 
provision  shall  be  thereafter  made  for  the  wife."  It  is 
urged  by  the  learned  counsel  that  the  judgment  in  the  ac- 
tion must  be  read  in  connection  with  the  findings  of  the 
court  in  said  action,  and  that,  when  so  read,  it  is  apparent 
that  the  court  did  make  a  division  and  distribution  of  all 
of  the  estate,  real  and  personal,  of  the  husband,  between 
himself  and  his  wife,  as  contemplated  and  authorized  by 
said  sec.  2364,  E.  S.,  and  that  the  judgment  is  therefore  final 
between  the  parties. 

The  only  parts  of  the  findings  in  the  original  action  which 
have  any  bearing  upon  the  question  are  the  following: 
"  Fifth.  That  while  the  parties  lived  together  as  man  and 
wife,  before  such  separation,  the  said  defendant  was  seized 
of  certain  real  estate,  and  that  they  have  agreed  in  open 
court,  the  plaintiff  to  accept,  and  the  defendant  to  pay,  the 
sum  of  $2,000  in  full  of  alimony  and  for  a  full  share  of 
plaintiff's  claim  in  and  to  any  property  of  which  the  de- 
fendant has  been  seized  during  coverture.  And,  as  a  matter 
of  law,  that  the  plaintiff  is  entitled  to  judgment  of  divorce 
from  the  bonds  of  matrimony,  and  that  she  have  and  re- 
cover from  the  said  defendant  the  sum  of  $2,000,  besides 
the  costs  of  this  proceeding,  and  that,  upon  executing  and 
delivering  to  the  defendant  or  his  attorney,  or  filing  with 
the  clerk  for  him,  a  good  and  sufficient  release  of  all  the 
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real  estate  and  property  of  which  the  said  defendant  has 
been  seized  daring  coverture,  in  full  of  any  claim  for  ali- 
mony from  said  defendant,  she  have  execution  therefor 
upon  such  judgment." 

The  judgment  provides  as  follows:  "And  it  is  further 
ordered  and  adjudged  that  the  defendant,  Barnum  BlaJcBj 
pay  to  Chriatifie  Blake^  the  plaintiff  herein,  the  sum  of 
$2,000,  upon  the  execution  by  her  of  a  release  in  full  of  all 
hep  dower  right  that  she  ever  had,  now  has,  or  at  any  time 
might  have,  in  any  of  the  real  estate  owned  by  the  defend- 
ant, Barnum  Blake^  during  coverture."  The  judgment 
farther  shows  that  the  parties  had  lived  entirely  separate 
for  five  years  next  preceding  the  commencement  of  the 
action.  The  judgment  also  finds  that  the  defendant  had 
wilfully  deserted  his  wife.  There  is  another  fact  which  ap- 
pears in  the  case,  that  may  give  some  light  as  to  what  was 
intended  by  the  judgment  which  required  a  release  of  her 
dower  in  the  defendant's  real  estate  before  she  could  be  en- 
titled to  the  $2,000  awarded  to  her.  The  defendant  had 
I'eal  estate  in  the  city  of  Chicago  of  considerable  value  at 
the  time,  and  which  has  since  become  of  large  value,  and 
the  divorce  of  the  parties  in  this  state  for  the  fault  of  the 
defendant  would  leave  that  property  subject  to  the  dower 
right  of  the  plaintiff,  notwithstanding  the  divorce.  See  1 
Starr  &  C.  Ann.  Stat.  111.  904. 

Under  the  decisions  of  this  court,  we  think  it  is  manifest 
that  there  was  no  judgment  entered  in  this  action  dividing 
and  distributing  the  estate  of  the  defendant,  real  and  per- 
sonal, between  the  parties,  so  as  to  make  such  judgment 
final  under  the  provisions  of  the  statute.  The  findings  of 
fact  and  conclusions  of  law  do  not  show  that  such  was  the 
intention  of  the  court,  and  there  is  no  claim  that  the  judg- 
ment in  itself  shows  any  such  intention  on  the  part  of  the 
court.  The  finding  of  fact  expressly  relied  upon  says  that 
the  $2,000  she  is  to  receive  \&^^tohem  f%M  of  alimony  and 
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for  a  full  share  of  the  plaintlflTs  claim  in  and  to  any  prop- 
erty of  which  the  defendant  has  been  seized  during  cov- 
erture." The  matter  of  law  found  by  the  court  shows  what 
was  intended  by  her  "  claim  to  any  property,"  etc.  It  was 
her  dower  right  in  his  real  estate,  which  was  not  divested 
by  the  judgment  of  divorce.  A  release  of  this  dower  right 
for  a  consideration  was  clearly  not  a  division  and  distriba- 
tion  of  the  defendant's  estate,  both  real  and  personal  It 
was  simply  a  surrender  of  a  right  which  the  plaintiff  had 
in  and  to  the  real  estate  of  the  defendant,  notwithstanding 
the  judgment  for  divorce  in  the  case.  Taking  the  finding 
in  its  broadest  extent,  it  was  only  adjudged  that  she  should 
have  the  $2,000  in  full  for  alimony  and  for  her  release  of 
dower  in  the  defendant's  real  estate  of  which  he  was  seized 
during  coverture;  and  the  $2,000  was  not  adjudged  to  her 
as  a  just  and  equitable  division  and  distribution  of  the  prop- 
erty of  the  defendant  under  the  statute. 

It  has  been  repeatedly  held  by  this  court  that  a  judg- 
ment in  a  divorce  suit,  which  gives  a  gross  sum  in  full  for 
alimony,  does  not  prevent  the  court  from  afterwards  modi- 
fying the  judgment  under  sec.  2369,  R.  S.,  if  the  circum- 
stances of  the  parties  have  so  changed  as  to  render  such 
modification  just  and  equitable.  T/iomas  v.  Thoma%^  41 
Wis.  229,  233.  The  giving  a  gross  sum  to  the  wife  in  a  di- 
vorce suit  is  deemed  to  be  for  alimony,  unless  the  contrary 
is  expressly  stated  in  the  judgment.  Ilophitis  v,  Hopkins, 
40  Wis.  462,  466;  Campbell  v,  Campbell^  37  Wis.  206.  It  is 
held  that  the  court  cannot  divest  itself  of  authority  tore- 
vise  a  judgment  for  alimony,  except  by  rendering  a  judg- 
ment making  a  division  and  distribution  of  the  property  of 
the  parties  as  authorized  by  the  statute.  See,  also,  Bacon 
V.  Bacon^  43  Wis.  209.  These  cases  have  discussed  the 
question  involved  in  this  appeal  in  all  its  aspects,  and  the 
law  in  this  state  must  be  considered  as  settled  that  every 
provision  made  for  the  support  of  a  wife  in  a  divorce  case, 
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whether  it  be  a  gross  sum  or  payments  to  be  made  annually 
or  otherwise,  or  if  it  be  personal  property  to  be  delivered, 
is  presumed  to  be  for  alimony,  whether  so  expressly  stated 
or  not,  and  thai  the  court  may  afterwards,  under  changed 
circumstances,  modify  such  jutlgraent  as  may  be  just  to  the 
parties;  and  no  such  judgment  wdl  be  construed  to  be  a 
division  and  partition  of  the  estate  of  the  husband,  under 
the  statutes,  unless  it  be  so  expressly  declared  by  the  judg- 
ment of  the  court.  This  being  so,  and  considering  the 
findings  of  fact  and  conclusions  of  law  a  part  of  the  judg- 
ment, there  is  nothing  in  this  case  which  shows  that  there 
was  any  division  of  the  estate  of  the  husband  under  the 
statute;  and  so  the  judgment  is  subject  to  be  modified  by 
the  court. 
By  the  Court — The  order  of  the  circuit  court  is  aSIrmed. 


CoLCLODOH,  Api)ellant,  vs.  Niland,  Respondent. 

February  4  —  March  i,  1887. 

I/indlord  and  tenant:  Appeal  to  S.  C:  Evidence:  Bill  of  exceptions, 

1.  In  an  action  for  rent  the  defendant  counterclaimed  for  damage  to 

his  gocHls  caused  by  leakage  through  the  ceiling.  It  did  not  appear 
that  the  tenant  occupying  the  room  above,  through  the  floor  of 
which  the  water  passed,  was  responsible  for  the  damage.  The  court 
admitt^  evidence  under  the  counterclaim,  but  in  the  charge  to 
the  jury  the  counterclaim  was  not  mentioned,  and  if  the  jury  con- 
sidered it  at  aU  (which  is  very  doubtful),  the  amount  aUowed  on  it 
must  have  been  very  small.  Held,  that  the  admission  of  the  evi- 
dence was  not  ground  for  a  reversal  of  the  judgment. 

2.  When  it  is  alleged  as  error  that  the  trial  court  refused  to  strike  out 

hearsay  evidence  given  by  a  witness  on  his  cross-examination  by 
appellant's  counsel,  the  record  should  show  whether  or  not  such 
testimony  was  responsive  to  the  question  aaked. 
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APPEAL  from  the  County  Court  of  Milwaukee  County. 

The  facts  are  suflaciently  stated  in  the  opinion.  The 
plaintiflf  appealed  from  a  judgment  on  the  verdict  for  the 
defendant. 

Renry  Z.  JSuxtoUy  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Clark  db  MeAvr 
liffe^  and  oral  argument  by  Mr.  McAvliffe. 

Obton,  J.  The  plaintiff  sued  the  defendant  for  rent  and 
for  repairs  of  building  made  necessary  by  the  improper  use 
of  the  building  and  his  negligence  as  tenant,  and  the  de- 
fendant denied  the  cause  of  action  and  counterclaimed  for 
damages  caused  by  leakage  through  the  ceiling  upon  his 
good^.  There  was  no  controversy  about  the  rent,  and  the 
amount  seemed  to  be  about  $22,  and  the  defendant  tend- 
ered, after  suit,  $30  and  costs.  The  evidence  was  very 
conflicting  upon  the  matters  in  controversy,  and  there  does 
not  appear  to  have  been  any  such  preponderance  against 
the  verdict  as  to  warrant  the  interference  of  this  court  upon 
the  merits.  The  jury  found  for  the  defendant,  by  which  it 
may  be  inferred  that  they  regarded  the  tender  sufficient  to 
pay  the  rent  and  some  part  of  the  other  claims  of  the  plaint- 
iff, or  allowed  all  of  such  claims,  deducting  the  counter: 
claim;  but  just  how  they  viewed  the  case  it  is  impossible  to 
tell.  To  reverse  the  judgment  on  the  merits  this  court 
would  have  to  pass  upon  all  the  evidence  as  an  original 
question  or  as  upon  a  trial  de  novoj  which  we  have  no  right 
to  do.  We  can  only  reverse  when  there  was  no  evidence 
to  sustain  the  verdict,  or  when  there  was  a  clear  preponder- 
ence  of  the  evidence  against  it.  That  this  court  might  not 
have  found  upon  the  facts  proved  as  the  jury  did,  is  not  the 
question. 

The  errors  of  law  assigned  are  very  few  and  quite  un- 
important. 

1.  The  learned  counsel  of  the  plaintiff  objected  to  the 


Digitized  by  VjOOQIC 


JANUARY  TERM,  1887.  811 

Colclough  v&  Niland. 

evidence  of  the  defendant  that  "the  water  poured  through 
the  floor  and  came  on  top  of  the  goods,"  and  also  objected 
to  all  of  the  evidence  offered  to  support  the  counterclaim, 
on  the  ground  that  the  tenant  occupying  the  rooms  above 
the  store,  through  the  floor  of  which  the  water  passed,  was 
responsible,  and  not  the  landlord,  for  all  the  damages  so 
occasioned.    If  this  had  clearly  appeared  to  have  been  the 
fact,  such  evidence  was  improper.     But  from  the  evidence 
in  the  printed  case  it  did  not  so  appear.    It  did  not  appear 
that  the  water  fixtures  in  the  room  above  were  in  proper 
repair  when  such  room  was  rented  to  the  tenant,  and  it  did 
not  very  clearly  appear  that  the  water  that  did  the  mis- 
chief came  only  from  defects  in,  or  negligence  in  managing, 
the  water  pipes  in  the  room  above.    The  defendant  testi- 
fied that  "  there  was  a  time  when  the  water  leaked  through 
between  the  two  stores  in  the  rear  of  the  stairway ;  and 
at  one  time  it  leaked  through  the  roof,  and  at  another  time 
from  the  faucets  upstairs  right  over  him."     It  did  not  ap- 
pear what  the  contract  relations  were  between  the  plaintiff 
and  the  tenant  above  as  to'  repairs.     But  it  is  extremely 
doubtful  whether  the  jury  at  all  considered  the  defendant's 
counterclaim ;  for  nothing  was  said  about  it  in  the  charge 
of  the  court,  and  there  was  evidence  to  sustain  the  verdict 
without  considering  it;  and,  if  they  did  take  it  into  con- 
sideration, the  amount  allowed  must  have  necessarily  been 
very  small. 
2.  The  learned  counsel  of  the  appellant  moved  to  strike 
•  out  the  testimony  of  the  boy  Grimshaw,  given  on  cross- 
examination  by  the  counsel  himself,  as  follows,  viz. :  "  I 
asked  him  if  he  let  it  down,  and  he  said  '  yes,'  and  not  to 
say  a  word  about  it."    The  witness  had  testified,  '*I  knew 
the  boy  let  this  [the  awning  that  probably  broke  the  win- 
dow] down,  because  I  seen  him  standing  in  the  doorway," 
and  then,  it  is  claimed,  the  witness  volunteered  the  above. 
This  testimony,  clearly  improper  in  itself,  might  have  been 
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responsive  to  the  question  asked,  and  if  so  the  appellant 
was  bound  by  it.  The  question  is  not  given  in  the  printed 
case,  and  therefore  it  does  not  appear  that  this  evidence 
ought  to  have  been  stricken  out.  But  it  is  quite  evident 
that  the  jury  could  not  have  been  misled  by  it.  The  wit- 
ness had  stated  that  he  knew  the  boy  let  the  awning  down; 
and  if  he  saw  him  do  it,  and  the  bay  immediately  said  that 
he  did  do  it,  and  not  to  tell  any  one,  it  would  be  hard  to 
separate  his  words  from  his  act.  At  all  events,  we  think  it 
was  quite  immaterial,  so  far  as  it  could  have  afFect^d  the 
verdict. 

The  exceptions  to  the  charge  of  the  court  are  not  pressed 
in  appellant's  brief,  and  the  instructions  in  all  respects  ap- 
pear to  have  been  clear,  impartial,  and  correct. 

By  the  Court — The  judgment  of  the  county  court  is 
affirmed. 


MoBAWBTz,  Respondent,  vs.  MoOovbrn,  Appellant 

Fdjraary  6  —  March  1, 1887. 

(1,  t)  Irutructioru  to  jury:  Immaterial  en\>r:  Measure  of  damages, 
(8)  Evidence:  Collateral  inquiries.  C4J  Interest:  When  demand 
becomes  liquidated, 

1.  The  instructions  in  this  case  (stated  in  the  opinion)  are  Jteld  to  haTe 
fairly  submitted  to  the  jury  the  question  whether  the^  ioe-box  for 
the  contract  price  of  which  the  action  was  brought  was  so  cob- 
structed  that  with  proper  use  it  would  answer  the  purposes  of  its 
construction. 

9.  An  error  in  an  instruction  as  to  the  measure  of  damages  becomes 
immaterial  if  the  jury  entirely  disallow  the  claim  for  such  dam- 
ages. 

a.  The  question  being  whether  the  ice-box  for  the  price  of  which  the 
action  was  brought  was  properly  constructed  to  fulfil  its  purposes* 
and  the  plaintiff  having  testified  that,  as  on  aU  other  ice-boxes, 
his  work  was  done  in  a  good,  substantial,  and  workmanlike  man- 
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n&r,  but  there  being  no  evidence  of  any  other  similarity  in  the 
boxes,  it  was  not  competent  for  the  defendant  4o  ask  if  the  plaint- 
iff ever  got  or  asked  for  his  pay  for  one  of  the  other  boxes,  or  to 
show  hovr  one  of  the  other  boxes  "  turned  out." 
An  unliquidated  account  becomes  liquidated  by  the  presentation  of 
a  bill  therefor  and  a  promise  of  payment  at  a  certain  time,  and 
after  that  time  the  debt  bears  interest. 


APPEAL  from  the  County  Court  of  Milwaukee  County. 

The  case  is  thus  stated  by  Mr.  Justice  Cassoday  : 

This  action  was  brought  in  justice's  court.  The  com- 
plaint declared  upon  an  account  in  writing,  which  charged 
the  defendant  with  the  contract  price  of  an  ice-box,  $90,  and 
$48.41  for  extra  work  thereon  and  interest.  The  answer 
alleged  damages  for  failure  to  build  the  ice-box  according 
to  contract.  October  23, 1885,  and  upon  trial  had,  the  plaint- 
iff recovered  judgment  for  $141.68  damages,  and  $26.32  costs. 
On  appeal  therefrom  to  the  county  court,  the  defendant 
amended  his  answer  to  the  effect  that  it  denied  what  was 
not  admitted ;  admitted  the  performance  of  the  extra  work^ 
but  denied  any  knowledge  or  information  as  to  its  value; 
alleged  a  specific  contract  to  build  the  ice-box  so  it  should 
be  fit  for  the  purpose  of  keeping  large  quantities  of  meat  in 
the  summer  without  decomposition ;  that  the  box  was  de- 
fectively built,  and  unfit  for  the  purpose;  that  the  defend- 
ant tendered  it  back,  which  was  refused ;  and  claimed  $300 
damages  by  way  of  counterclaim.  The  plaintiff  replied  to 
the  counterclaim.  Upon  a  trial  being  had  upon  such  issues, 
the  jury  returned  a  verdict  in  favor  of  the  plaintiff  for 
$146.89.  From  the  judgment  entered  thereon  the  defend- 
ant appeals. 

Henry  Z.  Buxton^  for  the  appellant,  contended,  inter  alia, 
that  as  the  case  was  tried  below  partly  upon  the  theory 
that  the  sweating  of  the  box  was  caused  b}'^  the  ventilator 
leading  out  from  the  top,  and  as  the  plaintiff's  testimony 
tended  to  show  that  the  cold  air  from  the  box  would  be 
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pushed  out  of  the  ventilator,  while  the  defendant's  testimony 
tended  to  show  that  the  warm  outside  air  would  come  into 
the  box  through  the  ventilator,  thus  causing  condensation 
and  mould,  the  jury  had  a  right  to  suppose  from  the  judge's 
charge  that  they  were  charged  that  the  air  from  the  box 
would  "  always  displace  warm  air  "  and  go  up  through  the 
ventilator.  The  charge  was  therefore  clearly  misleading, 
to  the  injury  of  the  defendant. 

For  the  respondent  there  was  a  brief  by  Attstinj  RurJcd 
dk  Ai^tiuj  and  oral  argument  by  Mr.  R.  N,  Austin.  To 
the  point  that  a  judgment  will  not  be  reversed  for  an  error 
which  adds  but  a  trifling  amount  thereto,  they  cited  Tucker 
V.  Cole,  64  Wis.  639;  Haea  v.  PrescoU,  88  id.  146;  Edsr 
hauer  v.  Milwaukee,  41  id.  638. 

Oassoday,  J.  1.  It  is  claimed  that  the  undisputed  evi- 
dence shows  that  the  plaintiff  was  to  construct  an  ice-box 
that  would  be  dry  on  the  inside  in  use,  but  that  this  was 
not.  There  was  evidence  tending  to  show  that  it  was  dry 
when  fii*st  constructed  and  in  the  possession  and  use  of  the 
defendant,  and  then  had  no  holes  in  the  zinc,  but  that  a 
week  or  two  subsequently  it  was  examined,  and  found  to 
leak  and  have  holes  in  the  zinc,  apparently  made  with  a 
sharp  instrument  like  a  knife,  and  others  just  as  though  they 
had  been  punched  through  with  a  punch  or  scratch,  or 
something  like  that.  There  being  evidence  to  sustain  the 
verdict,  it  is  unavailing  to  argue  that  the  preponderance  of 
the  evidence  is  against  it. 

2.  Error  is  assigned  because  the  court  charged  the  jury 
that,  "  so  far  as  the  philosophy  of  the  different  elements  is 
concerned,  it  is  not  necessary  that  I  should  charge  you  that 
cold  air  always  displaces  warm  air.  We  all  know  that,  and 
it  does  not  require  me  to  charge  you,  as  a  question  of  law, 
that  that  is  the  fact."  In  the  same  connection  the  court 
charged  the  jury  that  "  the  question  is  whether  these  two 
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elements  have  been  brought  into  such  a  relation  or  subjec- 
tion to  each  other  as  that  the  box  constructed  by  the 
plaintiff  for  the  defendant  was  sufficiently  supplied  with 
cold  air,  which  was  produced  from  the  ice  in  the  top  of  the 
box,  and  to  obtain  the  result  which  was  desired  on  the  part 
of  the  plaintiff  and  which  the  defendant  expected;  and 
those  are  the  propositions  you  must  solve  from  the  testi- 
mony in  this  case, —  whether  this  ice-box  was  so  constructed 
as  that  it  would  answer  the  purpose  for  which  it  was  con- 
structed by  a  proper  use  of  it  in  the  business  in  which  the 
defendant  was  engaged."  This  fairly  submitted  the  ques- 
tion of  fact  at  issue  to  the  jury.  We  perceive  no  reason 
why  they  should  be  misled  by  it. 

3.  Error  is  assigned  because  the  court  charged  the  jury 
that "  if  you  find  the  box  was  defective,  if,  after  discover- 
ing that  defect,  the  defendant,  within  a  reasonable  time, 
tendered  the  box  back  to  the  plaintiflf,  and  the  plaintiff  re- 
fused to  receive  it,  then  the  defendant  would  be  entitled  to 
recover  the  damages  that  he  sustained  in  consequence  of 
plaintiff's  non-conformance  with  the  contract,  ami  those 
damages  would  he  the  price  paidJ^  Had  the  jury  allowed 
the  defendant  anything  by  way  of  recoupment  or  counter- 
claim, the  question  here  sought  to  be  raised  might  have 
been  pertinent.  But,  as  the  jury  entirely  disallowed  any 
and  ail  claim  of  the  defendant  for  damages  on  his  counter- 
claim, it  is  obvious  that  the  jury  were  not  misled  nor  the  de- 
fendant prejudiced  by  this  charge  limiting  the  amount  of 
such  damages. 

4.  The  plaintiflf  testified  on  direct  examination,  in  effect, 
that  the  work  on  this  ice-box  was  done  in  a  good,  substan- 
tial, and  workmanlike- manner, —  the  same  as  he  did  on 
all  others;  and  on  cross-examination  that  he  had  made  a 
box  for  Dykens.  He  was  then  asked  "  if  he  ever  got  his 
pay,  or  asked  for  it."  This  question  was  properly  excluded. 
It  was  entirely  collateral  to  the  issue  on  trial. 


Digitized  by  VjOOQIC 


316  SUPREME  COURT  OF  WISCONSIN, 

Morawetz  vs.  McGJovem. 

5.  One  of  the  defendant's  witnesses,  on  his  direct  exam- 
ination, and  after  having  testified  about  the  ice-box  in  ques- 
tion, stated  that  the  plaintiff  made  an  ice-box  for  him.  He 
was  then  asked:  "  How  did  that  turn  out?"  The  exclusion 
of  this  question  was  proper  for  the  same  reason  as  the  other. 
Besides,  there  was  no  evidence  of  any  similarity  in  such 
boxes,  except  that  the  work  was  done  in  a  good,  substantial, 
and  workmanlike  manner  on  all.  This  might  all  be  true^ 
and  still  the  two  boxes  be  constructed  upon  entirely  differ- 
ent theories. 

6.  Error  is  assigned  because  the  verdict  includes  interest 
on  the  plaintiflf's  claim  from  the  time  of  doing  the  work, 
which  was  in  the  latter  part  of  May,  1885;  and  the  charge 
authorized  the  inclusion  of  such  interest  in  case  the  jury 
found  for  the  plaintiff  on  all  the  issues.  The  precise  point 
made  is  that  the  claim  for  extra  work  was  for  unliquidated 
damages,  upon  which  no  interest  could  be  allowed.  Bat 
there  is  evidence  on  the  part  of  the  plaintiff  tending  to 
show  that,  about  the  time  of  the  completion  of  the  work, 
he  figured  the  lumber  and  the  work,  and  that  the  defend- 
ant expressed  himself  satisfied  with  the  lumber  and  the  ice- 
box; that  June  4,  1885,  the  plaintiff  made  out  the  bill  upon 
which  the  suit  was  brought,  and  gave  the  defendant  a  copy 
of  it,  and  the  latter  promised  to  pay  it  the  next  Saturday, 
June  6,  1885.  If  this  was  so,  the  plaintiff  was  entitled  to  in- 
terest from  that  time.  This  is  substantially  what  was 
allowed. 

By  the  Court — The  judgment  of  the  county  court  is  af- 
firmed. 
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Gbaeven,  Appellant,  vs.  Dieves,  Respondent. 

Februarys-— March  1,  1887. 

Ijjectment:  Advertie  possession, 

K.  purchased  a  strip  of  land  twenty-five  feet  wide  and  erected 
thereon  a  building  which  extended  a  few  inches  upon  the  adjoin- 
ing land.  Subsequently  he  conveyed  to  G.  by  a  deed  describing 
the  land  as  twenty-five  feet.  Held,  that  G.  could  have  no  benefit 
of  K.'8  adverse  possession  of  the  strip  occupied  by  the  building  be- 
yond the  line  of  the  land  conveyed. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

Ejectment.  The  facts  will  sufficiently  appear  from  the 
opinion.  A  motion  for  a  nonsuit,  made  at  the  close  of  the 
plaintiffs  testimony  and  renewed  at  the  close  of  the  testi- 
mony for  the  defendant,  was  granted,  and  from  the  judg- 
ment dismissing  the  complaint  the  plaintiff  appeals. 

For  the  appellant  there  were*  briefs  signed  by  Weil  cfe 
Kleber  and  Weil  cfe  KiUilea^  attorneys,  and  D.  S.  liose^  of 
counsel,  and  the  cause  was  argued  orally  by  3fr,  Rose, 

For  the  respondent  there  was  a  brief  by  Austin,  Rurikel 
dk  Austiny  and  oral  argument  by  Mr.  R.  iT.  Austin.  To 
the  point  that  where  the  owner  of  lands,  through  igno- 
rance, inadvertence  or  mistake,  takes  and  holds  possession 
bej'ond  the  true  line,  but  with  no  intention  of  claiming 
further  than  his  actual  boundaries,  such  possession  is  not 
adverse,  they  cited  Brown  v.  Cockerell^  33  Ala.  38;  Lincoln 
V.  Edgecomb,  31  Me.  345 ;  Worcester  v.  Lord,  56  id.  265 ; 
Dow  V.  McKenney,  64  id.  138;  Ross  v.  Gould,  5  id.  204; 
Brown  v.  Gay,  3  id.  126;  28  id.  481;  36  id.  507;  45  id. 
384;  47  id.  337;  49  id.  118;  68  id.  84;  34  Iowa,  148;  54 id. 
119;  Riley  v.  Griffin,  16  Ga.  141;  Howard  v.  Reedy,  29 
id.  152;  Hamilton  v.  West,  63  Mo.  93;  Winn  v.  Aheles,  35 
Kan.  85;  Hitehings  v.  Morrison^  72  Me.  331;  Sedgw.  &W. 
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on  Trial  of  Tit.  to  Land,  sees.  759,  760;  Tiedeman  on  R.  P. 
sec.  699. 

Cole,  C.  J.  It  is  not  claimed  or  pretended  that  the 
plaintiff  showed  any  paper  title  to  the  strip  of  land  in  con- 
troversy. The  deed  from  Seligman  to  Kriege,  and  the  one 
from  Kriege  and  wife  to  the  plaintiff,  dated  March  19, 1880, 
conveyed  the  west  twenty-five  feet  of  lots  1,  2,  and  3,  in 
block  102.  The  piece  of  land  sought  to  be  recovered  li^ 
outside  of  the  premises  described  in  these  deeds,  and  is  an 
irregular  strip  west  of  the  west  boundary  line  of  such  prem- 
ises.—  being  eight  inches  wide  on  the  north  end,  and  four 
inches  wide  on  the  south  end.  The  plaintiff  attempted  to 
prove  title  to  this  disputed  strip  by  adverse  possession.  His 
contention  is  that  the  evidence  clearly  showed  that  he  and 
his  grantor,  Kriege,  had  been  in  the  adverse  possession  and 
occupancy  of  such  strip,  in  hostility  to  every  other  claim  of 
title,  for  more  than  twenty-six  years  before  the  commence- 
ment of  the  action, —  consequently  he  established  an  inde- 
feasible title  to  it  under  the  statute.  The  provision  relied 
on  declares,  in  substance,  that  when  there  has  been  an 
actual  continued  occupation  of  any  premises  under  claim  of 
title  exclusive  of  any  other  right,  but  not  founded  upon  any 
written  instrument  or  judgment  or  decree,  the  premises  so 
actually  occupied  shall  be  deemed  to  be  held  adversely  (sec. 
4213,  R.  S.),  and  after  twenty  years  of  such  possession  the 
title  shall  be  deemed  to  have  ripened  into  a  perfect  title. 
This  is  the  effect  of  the  various  provisions  relating  to  this 
subject. 

As  we  have  said,  there  is  no  pretense  that  the  plaintiff 
showed  any  paper  title  to  the  disputed  strip,  but  he  claims 
it  by  actual  adverse  possession  under  a  claim  of  title  for  a 
suflBcient  period  to  bar  the  true  owner.  The  evidence  as  to 
the  occupancy  of  the  strip  under  claim  of  title  is  exceedingly 
confused  and  obscure,  and  it  is  not  easy  to  get  at  the  mean- 
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ing  of  the  witnesses.  The  important  testimony,  as  to  these 
facts  is  that  of  Kriege;  and,  if  we  understand  it  correctly, 
the  effect  of  his  statements  may  fairly  be  said  to  bo  this:  In 
1859  he  purchased  the  west  twenty-five  feet  of  lots  1,  2,  and 
3,  block  102,  of  Seligman,  and  went  into  possession.  He 
occupied  the  property  for  twenty-one  years.  In  1880,  he 
sold  the  property  to  the  plaintiff  and  gave  possession.  The 
plaintiff  has  occupied  it  to  the  time  of  trial.  When  Kriege 
purchased  the  property,  there  was  a  frame  building  on  a 
brick  basement  in  front.  There  was  a  brick  house  in  the 
rear.  Kriege  took  down  the  old  frame  house,  and  built  a 
new  frame  house  in  front  on  the  old  foundation  that  was  on 
the  west  side.  The  defendant  then  occupied  the  adjoining 
property  on  the  west.  Kriege  testified  that  the  plaintiff 
"occupied  the  same  property  I  had.  I  occupied  four  inches 
more  on  the  west  side.  .  .  .  All  I  know,  he  claims  four 
inches  more  than  I  would.  For  the  twenty-one  years  I  lived 
there,  1  used  the  eight  inches  in  controversy  described  in 
the  complaint.  I  used  it  until  I  sold  to  Mr.Graeven  in 
1880,  and  Graeven  occupies  the  same  property  now."  On 
cross-examination  the  witness  said :  "  I  occupied  under  my 
deed  twenty-five  feet.  I  bought  those  twenty-five  feet  from 
Seligman, —  the  same  premises  described  in  the  deed." 

The  plaintiff  testified,  and  said:  "I  have  occupied  these 
premises  since  1880.  Kriege  occupied  them  before  me.  I 
bought  the  premises  of  Kriege.  He  did  not  say"  there  was 
anything  wrong  about  them,  and  I  occupied  them.  I  have 
built  the  bake-oven,  and  attached  the  back  building  to  it. 
I  built  the  bake-oven  on  the  same  building.  The  wall  be- 
tween my  property  and  Mrs,  Dieves  remained  the  same. 
Mrs.  Dieves  is  in  possession  of  the  property  west  and  ad- 
joining mine.  She  is  in  possession  of  a  small  brick  building 
adjoining  my  property  on  the  west,  which  was  built  last 
year.  It  stands  quite  close  to  my  building, —  too  near.  The 
roof  of  that  building  hangs  over  my  building  at  least  four 
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inches  to  my  roof.    The  lower  portion  of  that  building 
stands  quite  close  to  my  wall." 

This  is  the  material  testimony  as  to  the  adverse  posses- 
sion.    And  this  remark  may  be  made  upon  it:  that  it  is  not 
clear  from  the  evidence  that  even  the  possession  of  Kriege 
was  adverse  or  hostile  to  the  rights  of  the  true  owner.   The 
object  of  the  statute  is  to  quiet  titles  and  end  disputes  in 
regard  to  them.     Hence,  if  the  true  owner  acquiesces  in  the 
hostile  acts  and  claims  of  the  adverse  possessor  for  the 
requisite  period,  the  statute  bars  him.     But  where  the  pos- 
session is  not  hostile,  but  with  the  permission  of  and  in  sub- 
ordination to  the  rights  of  the  owner,  there  is  no  occasion 
for  a  controversy.     Of  course,  there  can  be  no  adverse  pos- 
session in  such  a  case.     Now,  it  is  true  Kriege  occupied  the 
building  which  was  erected  upon  a  foundation  that  extended 
a  few  inches  west  upon   the  defendant's  premises.     But 
whether  this  was  by  mistake  as  to  the  true  boundary  line, 
without  any  intent  of  claiming  the  strip  as  against  the 
owner,  is  left  in  doubt.     "  To  constitute  adverse  possession, 
entry  must  be  made  with  defined  claim  of  title  and  of  pos- 
session,  continued   while    the    statute  runs."      Pepper  v, 
G'Dowd^  39  Wis.  548.     The  adverse  possession  must  be  vis- 
ible and  notorious,  and  such  as  may  fairly  imply  notice  to 
the  owner  and  acquiescence  on  his  part.     Proof  of  occupa- 
tion and  use  by  the  adverse  claimant  for  more  than  twenty 
years,  when  such  occupation  and  use  are  consistent  with 
the  claim  of  ownership,  may  raise  the  presumption  that  the 
entry  was  under  a  claim  of  title  exclusive  of  any  other 
right.     Allen  v.  Allen,  58  Wis.  206. 

But,  however  the  case  might  stand  as  to  Kriege,  and 
whatever  might  have  been  his  intention  as  to  claiming  and 
holding  beyond  the  true  boundary  line,  it  seems  to  us,  upon 
the  facts,  that  the  plaintiff  has  entirely  failed  to  prove  title 
by  adverse  possession  to  the  disputed  strip.  He  seeks  to  have 
the  benefit  of  the  adverse  possession  of  his  grantor,  who  he 
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claims  had  disseized  and  ousted  the  true  owner.     But  the 
diflBiculty  with  this  claim  is  that  the  deed  under  which  the 
plaintiff  acquired  the  property  does  not  attempt  to  convey 
more  than  the  west  twenty -five  feet  of  lots  1,  2,  and  3.    If 
Kriege,  by  adverse  possession  or  otherwise,  had  acquired 
title  to  the  disputed  strip,  he  surely  did  not  convey  it  by  his 
deed.    The  rule  is  that  "  evidence  of  adverse  possession  is 
always  to  be  construed  strictly,  and  every  presumption  is  to 
be  made  in  favor  of  the  true  owner.     Such  possession  is  not 
to  be  made  out  by  inference,  but  by  clear  and  positive  proof. 
This  is  the  language  of  the  authorities,  and  the  rule  is  well 
settled."     Dixon,  C.  J.,  in  Sydnar  v.  Palmer^  29  Wis.  252. 
The  presumption  is  that  the  plaintiff  entered  under  his  deed. 
The  possession  given  him  by  his  grantor  was  only  co-exten- 
sive with  his  title,  and  was  restricted  to  the  premises 
granted.    There  are  doubtless  instances  where  the  successive 
possessions  of  different  occupants  have  been  regarded  as  a 
single  continued  possession,  but  we  do  not  see  how  that  can 
be  held  as  to  the  excess  here.    For  the  grant  is  limited  to 
the  west  twenty -five  feet,  and  conveys  nothing  beyond  that. 
Upon  what  principle,  then, .  under  such  a  grant,  can  the 
plaintiff  claim  that  he  acquired  some  right  to  a  strip  outside 
the  premises  described  in  the  deed  ?    We  see  nothing  in  the 
case  which  will  warrant  such  a  claim.    When  Kriege  quit 
the  possession  of  the  disputed  strip,  the  seizin  of  the  true 
owner  was  restored,  and  an  entry  afterwards  by  the  plaint- 
iff upon  such  strip  constitutes  a  new  disseizin;  but  under  his 
deed  he  can  claim  no  right  to  that  piece  of  land  founded 
.upon  the  adverse  possession  of  his  grantor.     He  has  only 
occupied  the  building  erected  on  the  wall,  which  extends  on 
the  defendant's  premises,  since  1880,  and  consequently  has 
acquired  no  title  by  adverse  possession.     Upon  the  facts,  the 
court  was  clearly  right  in  nonsuiting  the  plaintiff  and  dis- 
missing the  complaint. 
By  ike  Court. — The  judgment  of  the  circuit  court  is  affirmed. 
Vol.  68—21 
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PoposKEY,  Appellant,  vs.  Munkwitz,  Respondent. 

Febncary  5  —  March  i,  1887. 

Landlord  and  tenant:  Breach  of  covenant  for  quiet  enjoyment:  Mea^ 

ure  of  damages, 

1.  One  who  executes  a  lease  of  a  store,  knowing  that  he  cannot  put 
the  lessee  in  possession  because  another  is  in  possession  under  a  valid 
prior  lease  executed  by  himself  and  not  yet  expired,  is  liable  to  the 
second  leseee  for  the  whole  loss  proximately  sustfuned  by  reason 
of  the  failure  to  put  him  in  poeseesion.  But  the  latter  should  use 
all  reasonable  diligence  to  procure  another  suitable  place  in  which 
to  carry  on  his  business. 

8.  In  such  a  case,  where  the  second  lessee  has  advanced  rent,  and  in- 
curred expense  in  removing  goods  to  such  store,  wilh  the  lessor's 
consent,  and  in  taking  them  away  again  on  his  failure  to  obtain 
possession,  he  is  entitled  to  recover,  in  an  action  for  a  breach  of  the 
covenant  for  quiet  enjoyment,  the  amount  of  rent  so  advanced, 
with  interest,  and  the  expenses  so  incurred ;  and  in  addition  thereto, 
if  the  lessor  did  not  know  the  purposes  for  which  the  premises 
were  hired,  the  difference  between  the  rent  reserved  and  the  actual 
rental  value  of  the  premises ;  but,  if  the  lessor  did  know  for  what 
they  were  hired,  then  the  difference  between  the  rent  reserved  and 
the  rent  which  he  would  be  compelled  to  pay  for  another  store 
equally  well  adapted  to  his  business,  and  the  additional  expense,  if 
any,  of  removing  his  goods  thereto ;  or,  in  case  he  could  not  pro- 
cure another  suitable  store  for  bis  business,  then  all  the  damages 
proximately  resulting  to  his  business  from  the  breach  of  covenant, 
the  value  of  the  lease  being  a  part  thereof. 

8.  In  an  action  for  the  breach  of  a  covenant  for  quiet  enjoyment  in  a 
written  lease,  where  it  appears  that  the  lessor  knew  at  the  time  ol 
its  execution  that  he  could  not  give  possession  because  of  the  ex- 
istence of  a  prior  valid  and  unexpired  lease  to  another  lessee,  parol 
evidence  is  admissible  on  the  part  of  plaintiff  to  show  that  he  was 
unable  after  reasonable  diligence  to  procure  another  store  suitable 
to  his  business,  and,  that  being  prima  facie  established,  to  show  . 
the  value  of  his  business,  and  the  special  damage  thereto  by  loss 
of  anticipated  profits. 

4.  The  giving  of  a  lease  of  premises  to  take  effect  while  they  are  in 
the  actual  possession  of  a  prior  lessee  under  a  valid  unexpired 
lease,  does  not  necessarily  operate  as  an  assignment  of  the  rent 
accruing  under  such  prior  lease,  so  as  to  preclude  the  second  lessee 
from  recovering  from  the  lessor  the  rent  advanced  by  him. 
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.  APPUAL  from  the  Circuit  Court  for  Milwaukee  County. 

The  action  is  by  a  lessee  against  his  lessor  for  failure  of 
the  latter  to  give  the  lessee  possession  of  the  leased  prem- 
ises according  to  the  covenants  in  the  lease. 

Under  date  of  October  22,  1884,  the  parties  executed  an 
indenture  of  lease,  in  and  by  which  the  defendant  leased  to 
the  plaintiff  his  store,  No.  411  Broadway  in  the  city  of  Mil- 
waukee, from  November  15,  1884,  to  May  1,  1890,  at  a 
yearly  rent  therein  reserved,  and  therein  covenanted  that, 
on  paying  such  rent  and  performing  the  conditions  con- 
tained in  such  lease  to  be  performed  by  him,  the  plaintiff 
should  have  the  quiet  and  peaceful  possession  of  the  leased 
premises  during  such  term.  The  defendant  was  unable  to 
give  the  plaintiff  the  possession  of  the  leased  store  because 
he  had  theretofore  leased  the  same  to  Wilde  &  Uhlig  for 
three  years,  coramencmg  May  1,  1883,  and  Uhlig  was  law- 
fully in  possession  thereof  under  such  lease  when  the  plaint- 
iffs term  under  his  lease  commenced,  and  so  continued  in 
possession  thereafter.  The  plaintiff  paid  the  defendant  the 
rent  until  December  1, 1884,  at  the  execution  of  the  lease, — 
being  $41.67, —  as  stipulated  in  the  lease,  and  performed  all 
bis  covenants  therem  contained.  The  plaintiff  also  put 
some  goods  in  the  store  with  the  consent  of  the  defendant, 
but  was  required  by  Uhlig  to  take  them  away.  This  in- 
volved an  expenditure  by  the  plaintiff  of  $14.40. 

It  is  averred  in  the  complaint  that  for  twelve  years  be- 
fore the  making  of  the  lease  first  above  mentioned  the 
plaintiff  had  carried  on,  in  the  city  of  Milwaukee,  and  for 
the  last  five  years  in  the  vicinity  of  the  leased  store,  a 
wholesale  and  retail  business  in  pictures,  picture-frames,  and 
artist's  materials,  and  in  manufacturing  picture-frames,  and 
had  a  very  large  and  lucrative  custom  and  patronage  estab- 
lished in  said  business;  that  he  leased  the  store  No.  411 
Broadway  for  the  purpose  of  carrying  on  and  continuing 
the  same  business  therein,  of  which  the  defendant  had  no- 
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tice ;  that  such  store  was  especially  well  located  and  adapted 
to  the  requirements  of  plain tiflf's  said  business;  that,  rely- 
ing upon  having  possession  of  the  leased  store  at  the  stipu- 
lated time  in  which  to  carry  on  his  business,  he  purchased 
a  large  stock  of  goods  adapted  to  the  holiday  trade  in  De- 
cember, which  is  the  most  profitable  trade  during  the  year; 
and  that  he  lost  this  trade  by  reason  of  his  failure  to  obtain 
possession  of  the  store.  Also  that  upon  the  refusal  of  de- 
fendant to  give  him  possession  of  the  store  the  plaintiff 
diligently  endeavored,  but  without  success,  to  obtain  an- 
other store  suited  to  the  requirements  of  his  business,  and 
that  the  rental  value  of  the  leased  store  for  the  term  of  the 
lease  is  at  least  $2,000  more  than  the  rent  thereof  reserved 
in  the  lease.  The  closing  paragraph  of  the  complaint  is  as 
foUows:  "That  by  reason  of  the  premises  plain tiflPs  said 
business  has  been  broken  up  and  destroyed,  and  his  trade 
and  custom  gone,  and  his  stock  of  goods  purchased  to  carry 
on  his  business  at  said  store  so  leased  has  become  greatly 
depreciated  and  destroyed  in  value,  and  plaintiff  has  lost  the 
profits  which  he  would  and  could  have  made  in  continuing 
and  carrying  on  his  aforesaid  business  at  said  leased  premises 
since  said  15th  day  of  November,  1884,  had  said  leased 
premises  been  surrendered  and  delivered  up  to  him  as  agreed 
by  defendant,  and  his  said  leasehold  interest  in  said  premises 
been  lost  and  destroyed,  to  the  damage  of  plaintiff  in  the  sum 
of  $5,000."     Judgment  for  $5,000  and  costs  is  demanded. 

The  answer  denies  in  detail  each  of  the  above  averments, 
except  that  the  defendant  owned  the  store  No.  411  Broad- 
way, and  executed  a  lease  thereof  to  the  plaintiff  as  alleged 
in  the  complaint. 

The  controversy  on  the  trial  was  confined  to  the  question 
of  damages.  The  plaintiff  offered  testimony  for  the  pur- 
pose of  proving  the  special  damages  stated  in  the  com- 
plaint, but  the  same  was  rejected,  and  the  judge  held  that 
the  measure  of  the  plaintiff's  damages  is  the  difference  be- 


Digitized  by  VjOOQIC 


JANUARY  TERM,  1887.  325 

Poposkey  vs.  Munkwitz. 

tween  the  rent  reserved  in  the  lease  and  the  actual  rental 
value  of  the  store,  together  with  the  expense  of  removing 
the  plaintiffs  goods  (before  mentioned)  from  the  store  after 
the  term  of  the  lease  commenced,  and  confined  the  testi- 
mony to  those  elements  of  damages.  Only  a  single  ques- 
tion was  submitted  to  the  jury,  which  is  as  follows:  "  What 
was  the  actual  value  per  annum  of  the  premises  411  Broad- 
way, Milwaukee,  described  in  the  lease  from  defendant  to 
plaintiff,  from  and  after  November  15,  1884?"  The  jury 
answered  $1,200.  The  rent  reserved  in  the  lease  until  May 
1,  1887,  is  $1,000,  and  $1,200  thereafter. 

On  April  5, 1886,  the  court  gave  judgment  for  the  plaint- 
iff for  $272.14  damages,  and  for  costs  of  suit.  It  is  recited 
in  the  order  for  judgment  that  the  plaintiff  admitted  he 
went  into  possession  of  the  leased  store  March  1,  1886.  It 
is  understood  that  the  judgment  is  made  up  of  $200  per 
annum  (being  the  excess  in  the  value  of  the  rent  as  found 
by  the  jury,  over  and  above  the  rent  stipulated  in  the  lease) 
from  November  15,  1884,  to  March  1,  1886,  and  the  item  of 
$14.40  above  mentioned.  The  item  of  $41.67  paid  defend- 
ant on  account  of  rent  was  disallowed  for  the  reason  (as 
stated  by  the  court)  that  the  lease  to  plaintiff  "assigned,  by 
operation  of  law,  the  premises  during  Uhlig's  term  to  Mr. 
Poposkey^  and  he  has  the  right  to  recover  the  rent  from 
Mr.  Uhlig.'*    The  plaintiff  appeals  from  the  judgment. 

For  the  appellant  there  was  a  brief  by  Dey  cfe  Friend^ 
and  oral  argument  by  Mr.  Dey.  As  to  the  rule  of  dam- 
ages in  such  cases,  they  cited  3  Suth.  on  Dam.  149-166;  ^ 
Wait's  Act.  &  Def.  463;  PumpeUy  v.  Phelps,  40  N.  Y. 
69;  Mack  v.  Patchiuy  42  id.  167;  Eldred  v.  Leahy,  31  Wis. 
646;  TruU  v.  Orangery  8  N.  Y.  115;  Margraf  v.  Muir,  57 
id.  155;  Akerly  v,  Vilas,  23  Wis.  207;  Townseiid  v.  Nicker- 
9on  Wharf  Co.  117  Mass.  501;  Cookibum  v.  Ashland  Lumber 
Co.  64  Wis.  619;  Hexter  v.  Knox,  63  N.  Y.  561;  DolUns  v. 
Duquid,  65  111.  464;  Dexter  v.  Manley,  4  Cush.  14;  Hinckley 
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V.  Beckwith^  13  Wis.  31;  Allison  v.  Chandler,ll  Mich. 543; 
Chapman  v.  Kirby,  49  111.  211;  Avan  v,  Frey,  69  Ind.  91; 
SchUe  V.  Brokhahiosj  80  N.  Y.  614;  Menard  v.  Stevens^  ^ 
K  Y.  Super.  Ct.  515;  Bagley  v.  Smith,  10  N.  Y.  489; 
Ooebel  v.  Hough^  26  Minn.  252;  Shafer  v,  Wilso7ij  44  Md. 
268;  Fairchild  v,  Rogers,  32  Minn.  269. 

For  the  respondent  there  was  a  brief  by  Jenkins^  Wink- 
ler y  Fish  (&  Smith,  and  oral  argument  by  Mr,  Winkler,  As 
to  the  measure  of  damages,  they  cited  Kinney  v.  Watts,  14 
Wend.  38;  Blossom  v.  Knox,  3  Pin.  262;  Messer  v,  Oestreich, 
52  Wis.  695.  This  case  is  distinguishable  from  Akerly  'o. 
Vilas,  23  Wis.  207,  and  kindred  cases,  in  that  there  was  no 
fraud  on  the  part  of  the  lessor,  but  he  acted  in  good  faitb, 
believing  the  prior  lease  to  be  void.  The  appellant  was  not 
entitled  to  recover  for  injuries  to  his  business  or  loss  of  an- 
ticipated profits.  Not  having  given  up  or  abandoned  his 
lease,  he  could  not  recover  back  the  rent  advanced  by  him, 
since  that  operated  as  an  assignment  of  the  rent  reserved  in 
the  prior  lease.  Woodfall's  L.  &  T.  (10th  ed.),  167, 168 ;  Ear- 
m^r  V.  Bean,  3  Car.  &  K.  307;  R.  S.  sec.  2194;  Winterjidd  v. 
Stauss,  24  Wis.  403 ;  Doe  ex  dem.  Agar  v.  Broion,  2  Ellis  & 
Black,  331;  Shepheard  v.  Beetham,  L.  R.  6  Ch.  Div.  600; 
Purdy  V,  Rakestraw,  13  Brad.  481 ;  AUen  v,  Webster,  56  IlL 
893;  Dudley  v.  Lee,  39  id.  339;  Ball  v.  Chadwick,  46  id.  28; 
Ddbson  V.  Culpepper,  23  Gratt.  352. 

Lyon,  J.  This  action  was  brought  to  recover  damages 
*  for  the  failure  of  the  defendant  to  put  the  plaintiflf  in  the 
possession  of  the  store  No.  411  Broadway,  Milwaukee,  leased 
by  tho  former  to  the  latter,  at  the  time  stipulated  in  the 
lease  as  the  commencement  of  the  term.  It  is  substantially 
an  action  for  a  breach  of  the  covenant  for  quiet  enjoyment 
contained  in  the  lease.  1  Tayl.  Landl.  &  Ten.  §  309.  This 
appeal  presents  for  determination  the  question,  What  is 
the  true  rule  of  damages  for  a  breach  of  that  covenant  in 
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that  case,  in  view  of  the  facts  proved  and  offered  to  be 
proved  therein  ? 

The  rule  is  undoubtedly  the  same  as  in  an  action  for  a 
breach  of  covenants  for  title  in  an  absolute  conveyance. 
That  is  to  say,  had  the  plaintiflf  purchased  the  store  No. 
411  Broadway  of  the  defendant,  and  taken  an  absolute  con- 
veyance thereof  instead  of  a  lease  for  five  or  more  years, 
under  the  same  circumstances  which  existed  when  the  lease 
was  executed,  the  measure  of  his  damages  for  a  breach  of 
the  covenants  for  title  in  such  conveyance  would  be  the 
same  that  it  is  for  a  breach  of  the  covenant  for  quiet  enjoy- 
ment in  the  lease.  3  Suth.  Dam.  147;  Blossom  v,  Knox^  3 
Pin.  262.  Indeed,  the  covenant  for  quiet  enjoyment  is  one 
of  the  covenants  for  title  in  a  conveyance.  Rawle,  Gov.  17. 
It  is  also  said  to  be  "  an  assurance  consequent  upon  a  de- 
fective title."     Id.  125. 

The  general  rule  of  damages  which  obtains  in  England 
and  many  of  our  sister  states  for  a  breach  of  covenant  for 
title  'was  first  authoritatively  laid  down  in  1775,  in  the  case 
in  the  common  pleas  of  Iflurecm  v.  Thornhill^  2  W.  Bl.  1078. 
The  defendant  covenanted  to  sell  the  plaintiff  a  rent  for  a 
term  of  years  issuing  out  of  leasehold  premises,  but,  without 
fault  on  his  part,  the  defendant  was  unable  to  make  good  title 
thereto.  The  plaintiflf  claimed  damages  for  the  loss  of  his 
bargain,  but  it  was  held  that  he  was  not  entitled  thereto. 
Db  Gbey,  C.  J.,  said :  "  Upon  a  contract  for  a  purchase,  if 
the  title  proves  bad,  and  the  vendor  is  (without  fraud)  in- 
capable of  making  a  good  one,  I  do  not  think  the  purchaser 
can  be  entitled  to  any  damages  for  the  fancied  goodness  of 
the  bargain  which  he  supposes  he  has  lost."  Blackstone, 
J.,  9aid:  "These  contracts  are  merely  upon  condition,  fre- 
quently expressed,  but  always  implied,  that  the  vendor  has 
a  good  title."  The  rule  of  the  above  case  has  been  much 
considered  in  both  England  and  this  country;  and  while  its 
scope   has  been  more  clearly  defined,  and  its  application 
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somewhat  limited  by  later  adjudications,  the  rule  itself,  as 
applied  to  cases  in  which  the  vendor  honestly  believed  he 
had  a  good  title  but  the  title  failed  for  some  defect  not 
known  to  him  and  of  which  he  was  not  chargeable  with 
notice,  is  now  firmly  established  in  the  jurisprudence  of 
England  by  the  judgment  of  the  House  of  Lords  in  Bain  v. 
FothergiU,  L.  R.  7  Eng.  &  Ir.  App.  158.  As  already  ob- 
served, the  rule  prevails  in  several  of  the  United  States,  in- 
cluding this  state,  under  the  limitations  just  mentioned  of 
good  faith  and  excusable  ignorance  of  the  vendor  of  de- 
fects in  his  title.  Indeed,  these  are  scarcely  limitations 
but  rather  an  interpretation  of  the  qualification  "  without 
fraud,"  in  the  opinion  by  De  Grey,  C.  J.,  in  the  principal 
case.  The  rule  as  it  now  stands  has  been  applied  in  this 
state  in  Rich  v.  Johnson,  2  Pin.  88;  Blossom  v.  KnoXj  3  Pin. 
262;  Nichol  v,  Alexander,  28  Wis.  118;  Messerv.  Oestreich^ 
62  Wis.  684,  and  in  other  cases. 

Under  this  or  any  other  rule,  the  plaintiflf  is  entitled  to 
recover  the  consideration  paid  by  him  on  account  of  the 
purchase.  Hence,  in  the  present  case,  whatever  may  be  the 
measure  of  damages,  the  plaintiff  should  have  recovered 
the  amount  he  advanced  for  rent  and  interest  thereon.  The 
reason  given  by  the  circuit  judge  for  excluding  this  amount 
from  the  plaintiff's  recovery,  to  wit,  that  he  could  recover 
the  rent  from  Uhlig,  the  tenant  under  the  paramount  lease, 
is  conceived  to  be  unsound.  The  plaintiff  did  not  purchase 
a  term  subject  to  the  lease  of  Uhlig,  but  an  absolute  term; 
and  while  he  might  perhaps  have  treated  his  lease  as  an  as- 
signment of  the  rents  accruing  under  the  prior  lease,  and 
collected  the  same  from  Uhlig,  there  is  no  rule  of  law 
which  compels  him  to  do  so.  Indeed,  had  he  done  so,  it 
possibly  might  have  operated  as  a  waiver  of  any  claim  for 
damages  for  the  breach  of  the  covenant  sued  upon. 

The  limitations  of  the  rule  of  Flureau  v.  ThornhiUj  or 
rather  the  exceptions  thereto,  are  well  stated  in  8  Suth. 
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Dam.  149,  as  follows:  "Where  a  lessor  knows,  or  is  charge- 
able with  notice,  of  such  defect  of  his  title  that  he  cannot 
assure  to  his  lessee  quiet  enjoyment  for  the  term  which  such 
lessor  assumes  to  grant;  where  he  refuses,  in  violation  of 
his  agreement,  to  give  a  lease  or  possession  pursuant  to  a 
lease,  having  the  ability  to  fulfil,  as  well  as  where  the  lessor 
evicts  his  tenant, —  he  is  chargeable  with  full  damages  for 
oompensation,  and  the  doctrine  of  Flureau  v.  ThornhiU  has 
no  application.  On  this  general  proposition  the  authorities 
agree.  In  such  cases  the  difference  between  the  rent  to  be 
paid  and  the  actual  value  of  the  premises  at  the  time  of  the 
breach  for  the  unexpired  term  is  considered  the  natural  and 
proximate  damages.  Where  the  lessee  is  deprived  of  the 
possession  and  enjoyment  under  such  circumstances,  the 
lessor  is  either  guilty  of  intentional  wrong,  or  he  has  made 
the  lease  and  assumed  the  obligation  to  assure  the  lessee's 
quiet  enjoyment  with  a  culpable  ignorance  of  defects  in  his 
title,  or  on  the  chance  of  afterwards  acquiring  one.  In 
neither  case  has  he  any  claim  to  favorable  consideration ; 
and  he  is  not  excused,  on  the  doctrine  of  Flureau  v.  Thomr 
hilly  from  making  good  any  loss  which  the  lessee  may  suf- 
fer from  being  deprived  of  the  demised  premises  for  the 
whole  or  any  "part  of  the  stipulated  term."  This  quotation 
doubtless  contains  a  correct  statement  of  the  law  acted  upon 
in  all  the  states,  as  well  in  those  which  have  adopted  the 
rule  in  Flureau  v.  ThornhiU  as  in  those  which  have  not. 

We  are  clear  that  this  case  comes  within  the  exception. 
When  the  defendant  leased  the  store  to  the  plaintiff,  he 
knew  that  there  was  a  valid  paramount  lease  upon  the 
premises,  executed  by  himself  to  Wilde  &  Uhlig,  having 
seventeen  or  eighteen  months  to  run  after  the  commence- 
ment of  the  plaintiffs  term.  There  is  no  claim  that  the 
former  lessees  had  forfeited  their  lease.  Indeed,  the  de- 
fendant afterwards  made  an  unsuccessful  attempt  to  evict 
them  by  legal  proceedings  for  an  alleged  breach  of  the 
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covenants  of  their  lease,  occurring  after  the  execution  of 
the  plaintiffs  lease.  But  it  was  held  there  was  no  breach. 
Munkwitz  V.  Uhlig,  64  "Wis.  380.  These  proceedings  are  in 
evidence.  Hence  the  defendant  knew,  when  he  leased  the 
store  to  the  plaintiff,  of  a  defect  in  his  title  which  prevented 
him  from  assuring  to  the  plaintiff  the  quiet  enjoyment  of 
the  leased  premises.  He  thus  entered  into  the  contract  on 
the  chance  of  being  able  afterwards  to  avoid  in  some  way 
his  lease  to  Wilde  &  Uhlig,  but  having  no  legal  cause  for 
avoiding  it.  These  facts  deprive  him  of  the  protection  of 
the  rule  in  Fkireaxi  v.  Thornhill,  and  bring  the  lease  within 
the  rule  above  quoted  from  Sutherland.  In  other  words, 
the  case  is  thus  brought  within  the  general  rule  which  pre- 
vails in  actions  for  breaches  of  contracts,  that  the  plaintiff 
shall  recover  the  loss  he  has  proximately  sustained  by  reason 
of  the  breach. 

But,  in  order  to  determine  what  elements  of  loss  come 
within  the  general  rule,  it  is  necessary  to  apply  other  rules 
of  law  to  the  particular  case.  In  the  present  case  (perhaps 
in  most  cases)  the  rules  laid  down  in  the  leading  case  of 
Haclley  v,  Baxendale,  9  Exch.  341,  26  Eng.  L.  &  Eq.  398, 
which  have  many  times  been  approved  by  this  court,  are 
sufficient.  Shepard  v.  MUioatiJcee  G.  L,  Co.  15  Wis.  318; 
Hihhard  v.  W,  U.  Tel  Co.  33  Wis.  558;  Candee  v.  W.  JJ. 
Tel  Co.  34  Wis.  471;  Walsh  v.  C,  M.  <&  St.  P.  R.  Co.  42 
Wis.  30 ;  Hammer  v.  Schmnf elder ^  47  Wis.  455 ;  Bro^on  t?. 
C.y  M.  (&  St.  P.  R.  Co.  54  Wis.  342;  Cockhum  v.  Ashland 
Lumher  Co.  54  Wis.  619;  McNamara  'o.  ClintonviUe^  62  Wis. 
207;  Thomas,  B.  ik  W.  Mfo.  Co.  v.  TF.,  St.  L.  db  P.  R.  Co> 
62  Wis.  642 ;  see,  also,  Richardson  v.  Chynoweth,  26  Wis. 
656.  See,  also,  a  very  learned  and  elaborate  note  on  the 
rule  in  the  principal  case,  in  which  a  great  number  of  cases 
are  cited  and  discussed,  in  1  Sedg.  Dam.  218-239.  Those  rules 
can  best  be  stated  by  a  quotation  from  the  opinion  in  the 
principal  case  by  Alderson,  B.    He  says:   "Where  two 
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parties  have  made  a  contract  which  one  of  them  has  broken, 
the  damages  which  the  other  party  ought  to  receive  in  re- 
spect of  such  breach  of  contract  should  be  such  as  may 
fairly  and  reasonably  be  considered  either  arising  naturally, 
t.  <?.,  according  to  the  usual  course  of  things,  from  such 
breach  of  contract  itself,  or  such  as  may  reasonably  be  sup- 
posed to  have  been  in  the  contemplation  of  both  parties,  at 
the  time  they  made  the  contract,  as  the  probable  result  of 
the  breach  of  it.  Now,  if  the  special  circumstances  under 
which  the  contract  was  actually  made  were  communicated 
by  the  plaintiffs  to  the  defendants  and  thus  known  to  both 
parties,  the  damages  resulting  from  the  breach  of  such  a 
contract,  which  they  would  reasonably  contemplate,  would 
be  the  amount  of  injury  which  would  ordinarily  follow 
from  a  breach  of  contract  under  these  special  circumstances 
80  known  and  communicated.  But,  on  the  other  hand,  if 
these  special  circumstances  were  wholly  unknown  to  the 
party  breaking  the  contract,  he,  at  the  most,  could  only  be 
supposed  to  have  had  in  his  contemplation  the  amount  of 
injury  which  would  arise  generally  and  in  the  great  multi- 
tude of  cases  not  affected  by  any  special  circumstances  from 
such  a  breach  of  contract.  For,  had  the  special  circum- 
stances been  known,  the  parties  might  have  speciall}'^  pro- 
vided for  the  breach  of  contract  by  special  terms  as  to  the 
'  damages  in  that  case,  and  of  this  advantage  it  would  be 
very  unjust  to  deprive  them." 

Another  rule  having  its  foundation  in  natural  justice 
should  here  be  stated.  In  any  case  of  a  breach  of  contract 
the  party  injured  should  use  reasonable  diligence  and  make 
all  reasonable  effort  to  reduce  to  a  minimum  the  damages 
resulting  from  such  breach.  The  necessary  expenses  in- 
curred by  him  in  so  doing  may  be  recovered  in  an  action 
tor  such  breach.  This  rule  was  early  laid  down  b}'  this 
court  in  Bradley  v.  Denton^  3  Wis.  557,  and  has  been  fol- 
lowed since.    For  a  full  statement  of  the  rule,  and  refer- 
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ences  to  numerous  adjudications  sustaining  it,  see  1  Suth. 
Dam.  148.  Under  this  rule,  when  the  plaintiff  was  in- 
formed that  the  defendant  could  not  give  him  possession  of 
the  store  as  he  had  covenanted  to  do  (cvhich  information 
was  received  by  the  plaintiff  November  7th,  being  eight 
days  before  the  commencement  of  his  terra),  it  became  his 
duty  to  use  all  reasonable  efforts  to  procure  another  suitable 
place  in  which  to  carry  on  his  business,  if  the  damages 
which  otherwise  would  result  from  the  breach  of  the  de- 
fendant's covenant  would  be  thereby  diminished.  We  do 
not  think,  however,  the  plaintiff  could  be  lawfully  required 
to  take  another  store  out  of  the  vicinity  in  which  he  was 
doing  business  when  he  took  the  lease  from  the  defendant 
By  removing  to  a  remote  part  of  the  city,  he  might  and 
probably  would,  to  some  extent  at  least,  have  lost  the  good- 
will of  his  business,  which  it  is  alleged  he  had  carried  on 
successfully  for  a  series  of  years  in  the  vicinity  of  the  store 
No.  411  Broadway.  Neither  was  he  required  to  take  another 
store  not  reasonably  well  adapted  to  his  business. 

From  the  foregoing  rules,  and  the  partial  application  of 
them  already  suggested,  we  think  the  following  proposi- 
tions are  established : 

(1)  The  plaintiff  is  entitled  to  recover  the  sum  he  paid  as 
rent  when  the  lease  was  executed,  and  interest  thereon;  and 
also  the  necessary  expense  of  removing  some  of  his  goods 
to  the  store,  with  defendant's  consent,  and  taking  them 
therefrom  after  he  failed  to  get  possession  of  the  store. 

(2)  If  the  defendant  did  not  know,  when  he  executed  the 
lease,  the  purposes  for  which  the  plaintiff  hired  the  store 
or  the  uses  to  which  he  intended  to  put  it,  the  measure  of 
the  plaintiffs  damages  for  breach  of  the  covenant  for  quiet 
enjoj'^ment  (in  addition  to  the  special  damages  just  men- 
tioned) would  be  that  adopted  by  the  trial  judge;  that  is, 
the  difference  between  the  rent  reserved  in  the  lease  and 
the  actual  rental  value  of  the  store  without  regard  to  what 
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it  is  used  for,  which  the  jury  found  to  be  $200  per  annum. 
All  these  are  natural  and  proximate  damages  resulting  from 
the  breach. 

(3)  If  the  defendant  then  knew  that  the  plaintiff  was 
carrying  on  the  business  stated  in  the  complaint  and  hired 
the  store  No.  411  Broadway  for  the  purpose  of  continuing 
the  same  business  therein,  and  if,  in  the  exercise  of  reason- 
able diligence,  the  plaintiff  might  have  procured  another 
store,  reasonably  well  adapted  to  his  said  business  and  in  the 
same  vicinity,  that  is,  in  a  location  in  which  he  could  have 
preserved  and  retained  substantially  the  good- will  of  his 
former  business,  the  rule  of  damages,  in  addition  to  the 
special  items  first  above  mentioned,  will  be  the  difference 
between  the  rent  reserved  in  the  lease  and  the  actual 
rental  value  of  the  leased  store  for  the  purpose  of  carrying 
on  such  business  therein.  In  such  case  the  actual  rental 
value  would  ordinarily  be  measured  by  the  amount  of  rent 
the  plaintiff  would  be  compelled  to  pay  for  another  store 
equally  well  adapted  to  his  business.  If  he  could  obtain 
another  store  for  the  same  rent  he  was  to  pay  the  defendant, 
or  less,  of  course  he  would  suffer  no  general  damages  for 
the  defendant's  breach  of  covenant,  and  his  recovery  in 
that  behalf  would  be  confined  to  nominal  damages,  in  addi- 
tion to  the  special  damages  first  above  mentioned.  If,  how- 
ever, the  expenses  of  removing  to  another  store  would  have 
been  greater  than  they  would  have  been  in  removing  to  the 
store  No.  411  Broadway,  such  excess  would  also  be  a  proper 
item  of  damages. 

(4)  If  the  plaintiff  could  reasonably  have  procured  an- 
other suitable  store  for  his  business,  he  cannot  recover  for 
damages  to  his  business,  because,  by  leasing  and  continuing 
his  business  in  such  other  store,  he  might  have  avoided  such 
damages. 

(5)  But  knowing  that  the  plaintiff  hired  the  store  for  the 
purpose  of  continuing  his  former  business  therein  (if  he  did 
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know  it),  and  having  executed  the  lease  with  knowledge 
that  he  could  not  put  the  plaintiff  in  possession  of  the  store 
at/  the  stipulated  time,  because  of  his  prior  outstanding 
lease,  the  defendant  took  the  risk  of  the  plaintiff  being  able 
to  procure  another  suitable  store  for  his  business.  The 
inability  of  the  latter  to  do  so  would  render  the  defendant 
liable  for  the  damages  resulting  to  plaintiff's  business  by 
reason  of  the  breach  of  covenant  complained  of.  This  is 
plainly  within  the  rule  of  Hadley  v.  BcLxendaU^  supray  be- 
cause, under  such  circumstances,  the  parties  may  fairly  be 
considered  to  have  contemplated  that  the  breach  of  the  cov- 
enant, would  necessarily  destroy  or  greatly  impair  the  value 
of  plaintiff's  business.  It  should  be  observed  that  if  the 
plaintiff  recovers  for  damages  to  his  business,  he  cannot 
also  recover  the  value  of  his  lease  under  the  above  second 
or  third  proposition,  because  such  value  is  necessarily  a 
factor  in  estimating  the  damages  to  the  business.  Smith 
V.  Wunderlich,  70  III.  426,  433.  He  may,  however,  in  that 
case,  recover  the  special  damages  mentioned  in  the  first 
proposition,  for  these  are  not  such  factors. 

It  follows  that  the  testimony  which  was  offered  by  the 
plaintiff  to  show  that  the  defendant  knew,  when  he  executed 
the  lease  to  the  plaintiff,  that  the  latter  was  carrying  on  the 
business  before  mentioned  in  the  same  vicinity  and  took  the 
lease  of  the  store  for  the  purpose  and  with  the  intention  of 
continuing  such  business  therein,  and  that  he  was  unable,  in 
the  exercise  of  due  diligence,  to  find  another  store  suitable  for 
his  business,  was  competent  and  should  have  been  received. 
Further,  after  the  plaintiff  makes  a  prima  facie  case  en- 
titling him  to  recover  for  damages  to  his  business,  proof 
should  be  received,  under  the  pleadings,  tq  show  the  value 
of  such  business. 

We  agree  with  Mr.  Justice  Painb,  in  Shepard  v.  Milwau- 
Tcee  G,  L.  Co.  15  Wis.  318,  that  to  ascertain  the  value  of  a 
business  an  inquiry  as  to  the  profits  thereof  is  necessary. 


Digitized  by  VjOOQIC 


JANUARY  TERM,  1887.  335 

Poposkey  ts.  Munkwitx. 

Probably  value  and  net  profits  are  convertible  terms  as  ap- 
plied to  a  business.  Yet  the  law  in  many  cases  gives  dam- 
ages for  breaches  of  contracts,  based  on  prospective  profits, 
when  they  are  fairly  within  the  contemplation  of  the  par- 
ties, are  not  too  remote  and  conjectural,  and  are  susceptible 
of  being  ascertained  with  reasonable  certainty.  If  the 
plaintiff  shows  himself  entitled  to  recover  for  damages  to 
his  business,  the  character,  extent,  and  value  of  his  estab- 
lished business  when  the  lease  was  executed  and  before, 
will  furnish  a  guide  to  the  jury  in  assessing  the  prospective 
and  probable  value  thereof  had  the  plaintiff  been  permitted 
to  transfer  it  to  the  store  No.  411  Broadway.  Carried  on 
in  the  immediate  vicinity  of  the  old  stand,  and  by  the  same 
person,  presumably  the  business  would  have  been  equally 
prosperous.  This. presumption  may  be  rebutted  by  proof 
of  facts  and  circumstances  tending  to  show  that  the  busi# 
ness  would  probably  have  been  less  remunerative  had  it 
been  so  continued. 

It  was  said  in  argument  that  no  case  can  be  found  which 
gives  damages  for  the  loss  of  anticipated  profits,  because  a 
landlord  fails  to  give  possession  at  the  time  agreed  upon. 
This  is  scarcely  a  correct  statement.  The  case  of  Ward  v. 
Smithy  11  Price,  19,  cited  by  Mr.  Justice  Paine  in  Shejpard 
V.  Milwaukee  G.  Z.  Co.  supra^  seems  to  be  just  such  a  case. 
It  is  conceded  that  if  the  plaintiff  had  not  a  business  al- 
ready built  up  and  established  in  the  same  vicinity,  which, 
with  its  good-will,  could  have  been  transferred  to  the  store 
No.  4:11  Broadway,  there  would  be  no  basis  upon  which  to 
estimate  the  prospective  value  of  the  business  which  the 
plaintiff  would  have  done  there  had  he  obtained  possession 
and  carried  on  the  business  therein.  In  such  case,  profits 
would  probably  be  too  conjectural  and  uncertain  to  be  the 
basis  of  a  recovery.  Some  of  the  cases  refer  to  this  dis- 
tinction. In  Chapman  v.  Kii'hyy  49  111.  211,  the  court,  in 
speaking  of  the  case  of  Qreen  v.  Williams^  45  111.  206,  say : 
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^^  In  that  case  the  lessee  had  not  entered  upon  the  term,  had 
not  built  up  or  established  a  business,  and  had  not  suffered 
such  a  loss.  There  was  not  in  that  case  any  basis  upon 
which  to  determine  whether  there  ever  would  be  any  prof- 
its, or  upon  which  to  estimate  them."  In  the  present  ease 
the  offer  was  to  prove  facts  which  would  have  shown  a  suf- 
ficient basis  to  determine  whether  there  would  be  profits, 
and  upon  which  they  might  be  estimated. 

For  the  errors  above  indicated,  the  judgment  of  the  cir- 
cuit court  must  be  reversed,  and  the  cause  will  be  remanded 
for  a  new  trial. 

By  the  Court — It  is  so  ordered. 


Meissner,  Respondent,  vs.  Meissneb,  Intervener,  Appellant 
Bbeslaueb,  Respondent,  vs.  Same,  Appellant 

February  6  —  March  1, 1887, 

Debtor  asd  Creditor,    (l)  Creditors^  btU:  Intervention,  v^ien  m»- 
tained,    (fi)  Waiver  of  right  to  intervene, 

1.  To  entitle  one  creditor  to  reach,  by  petition  in  the  nature  of  a  cred- 

itors* bill  in  equity,  money  in  the  hands  of  the  court  apparently 
belonging  to  another  creditor  of  the  common  debtor,  the  petitioner 
must  show  that  he  has  exhausted  his  remedy  at  law  against  the 
debtor,  or  that  he  has  a  specific  lien  upon  the  money  by  virtue  d 
an  attachment  or  execution  levied  upon  the  same  or  upon  the  prop- 
erty from  the  sale  of  which  the  fund  arose. 

2.  An  aUegation  in  such  petition  that  the  petitioner  was  induced  not 

to  intervene  with  other  creditors  in  a  'former  proceeding  against 
the  same  fund,  by  a  promise  of  the  creditor  to  whom  such  fond 
apparently  belonged  that  if  the  intervening  creditors  should  suc- 
ceed the  balance  of  the  fund  after  paying  them  should  be  applied 
upon  the  petitioner's  judgment,  shows  a  waiver  of  the  petitiwier's 
right  to  intervene,  and  is  a  sufficient  ground  for  diftmissfng  the 
petition. 
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APPEAL  from  the  County  Court  of  Milwaukee  County. 

The  following  statement  of  the  case  was  prepared  by  Mr. 
Justice  TatLob  as  a  part  of  the  opinion : 

In  August,  1884,  Bertha  Meissner  and  Joseph  Breslauer 
obtained  two  judgments  against  Max  Meissner.  These 
judgments  were  obtained  in  the  county  court  of  Milwau- 
kee county.  Executions  were  issued  upon  both  these  judg- 
ments and  placed  in  the  hands  of  the  sheriflf  of  Milwaukee 
county,  and  by  virtue  of  such  executions  said  sheriflf  seized 
a  stock  of  goods  belonging  to  said  Max  Meissner.  After 
the  seizure  of  such  stock  of  goods  by  said  sheriflf,  and  before 
he  had  made  sale  of  the  same  on  said  executions,  A.  B. 
Geilfuss,  as  receiver  of  the  Manufacturers'  Bank  of  Mil- 
waukee, obtained  a  judgment  against  said  Max  Meissner, 
and  caused  an  execution  to  be  issued  thereon.  He  also 
commenced  an  action  against  the  said  Max  Meissner,  and 
George  P.  Gore  commenced  another  action  against  said  Max 
Meissner,  and  in  each  of  said  last-named  actions  attach- 
ments were  duly  issued  against  the  property  of  said  Max 
Meissner,  which  said  execution  and  attachments  were  placed 
in  the  hands  of  said  sheriflf  with  directions  to  levy  upon  and 
attach  the  same  goods  seized  upon  the  executions  issued 
upon  the  first- named  judgments  in  favor  of  Bertha  Meissner 
and  Joseph  Breslauer;  the  plaintiflfs,  Geilf  uss  and  Gore,  in 
said  last-named  judgments  and  actions,  claiming  that  the 
judgments  in  favor  of  the  said  Bertha  Meissner  and  Joseph 
Bredauer  were  fraudulent  and  void  as  to  the  creditors  of 
said  Max  Meissner,  and  especially  as  to  the  plaintiflfs  in  said 
last-named  actions. 

The  sheriflf  sold  the  said  stock  of  goods  upon  the  execu- 
tions in  favor  of  Bertha  Meissner  and  Joseph  Breslauer;  and 
the  said  sheriflf,  having  been  notified  by  Geilfuss  and  Gore 
that  they  claimed  the  proceeds  of  said  sales  on  their  execu- 
tion and  attachments  on  the  ground  that  said  judgments  in 
favor  of  Bertha  Meissner  and  Joseph  Breslauer  were  f  raud- 
VOL.68  — 22 
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ulent  and  void  as  to  the  creditors  pf  said  Max  Meissner,  in- 
stead of  paying  over  the  money  received  upon  said  sale  to 
said  Bertha  Meissner  and  Joseph  Breslauer^  paid  the  money 
into  the  county  court,  subject  to  the  order  of  said  court. 
Afterwards  judgments  were  duly  obtained  in  said  two 
actions  in  which  said  attachments  were  issued  as  aforesaid. 
On  the  1st  day  of  October,  1884,  the  said  Geilf  uss  and  the 
said  Gore  presented  to  the  said  county  court  a  petition  get- 
ting forth  the  facts  above  stated  and  other  facts  tending  to 
show  that  the  said  judgments  in  favor  of  the  said  Bertha 
Meissner  and  Joseph  Breslauer  were  fraudulent  and  void  as 
to  the  creditors  of  the  said  Max  Meissner,  and  especially  as 
to  the  petitioners,  and  prayed  that  the  said  county  court 
make  an  order  directing  the  payment  of  the  said  judgments 
of  said  petitioners  out  of  the  moneys  arising  from  the  sale 
of  the  stock  of  goods  of  the  said  Max  Meissner  upon  the 
executions  issued  upon  the  said  judgments  of  the  said  Ber- 
tha Meissner  and  Joseph  Bre^lauer,  The  facts  stated  in  said 
petition  were  denied  by  the  said  Bertha  Meissner  and 
Joseph  Breslauer^  and  thereupon  the  said  county  court 
directed  issues  to  be  formed  upon  said  petitions  and  the 
answers  thereto,  and  such  issues  were  formed  and  tried  by 
said  court  and  a  jury,  and,  after  the  trial  of  said  issues,  the 
said  county  court,  on  the  5th  day  of  December,  1885,  made 
a  final  order  and  judgment  upon  the  claim  of  said  petition- 
ers,, adjudging  that  the  said  judgments  in  favor  ot  Bertha 
Meissner  and  Joseph  Breslauer  were  fraudulent  and  void  as 
to  the  creditors  of  the  said  Max  Meissner,  and  particularly 
as  to  the  petitioning  creditors,  Geilfuss  and  Gore,  and  fur- 
ther ordered  and  adjudged  as  follows : 

"  And,  further,  it  is  ordered  that  out  of  said  fund,  to  wit, 
the  sum  of  $1,879.86,  the  clerk  of  this  court  is  directed  to 
pay  —  I^i7'st,  to  Albert  B.  Geilfuss,  receiver  of  the  Manu- 
facturers' Bank  of  Milwaukee,  and  George  P.  Gore,  or  their 
attorneys,  their  costs  of  these  proceedings  in  said  two  above- 
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entitled  actions,  to  be  taxed  according  to  law  and  the  rales 
of  this  court;  second^  to  Albert  B.  Qeilfuss,  receiver  of  the 
Manufacturers'  Bank  of  Milwaukee,  or  to  his  attorneys, 
the  amount  due  upon  the  judgment  by  him  recovered 
against  the  defendant,  said  Max  Meissner,  in  the  circuit 
court  of  Milwaukee  county,  on  August  21, 1884,  for  $468.89 
damages  and  costs;  thirds  to  Albert  B.  Geilfuss,  receiver 
of  the  Manufacturers'  Bank  of  Milwaukee,  or  to  his  attor- 
neys, the  amount  due  upon  the  judgment  by  him  recovered 
against  the  said  defendant.  Max  Meissner,  and  entered  on 
November  28, 1885,  for  $472.95  damages  and  costs,  in  the 
action  in  this  court  wherein  an  attachment  was  issued 
against  said  defendant's  property  on  August  21,  1884; 
fourth^  to  George  P.  Gore,  or  to  his  attorneys,  the  amount 
due  upon  the  judgment  by  him  recovered  against  the  de- 
fendant. Max  Meissner,  and  which  was  entered  on  Novem- 
ber 28,  1885,  for  $417.87  damages  and  costs,  in  the  action 
in  this  court  wherein  an  attachment  was  issued  against 
said  defendant's  property  on  August  30,  1884;  lastly y  that 
the  residue  of  said  fund,  if  any  there  be,  the  said  clerk  shall 
pay  in  equal  shares  to  the  said  Bertha  Meissner  and  the 
said  Joseph  Breslauer^  or  to  their  respective  attorneys." 

From  this  order  and  judgment  the  said  Bertha  Meissner 
and  Joseph  Breslauer  appealed  to  this  court,  and  upon  the 
hearing  of  said  appeal  the  said  order  and  judgment  of  the 
county  court  was  in  all  thipgs  affirmed.  See  65  Wis.  377. 
After  the  record  was  remitted  to  the  said  county  court,  and  on 
the  27th  of  May,  1886,  the  said  Bertha  Meissner  and  Joseph 
Breslauer  obtained  an  order  from  the  said  county  court,  of 
which  the  following  is  a  copy :  "  [Title  of  cause.]  Founded 
on  the  files,  records,  and  proceedings  in  above  suit.  And 
on  motion  of  E.  P.  Smith,  attorney  for  the  plaintiif,  let 
the  above-named  intervening  creditors  and  the  sheriflf  of 
this  county  show  cause,  if  any  they  have,  before  this  court, 
on  the  29th  day  of  May,  1886,  at  the  opening  of  the  court 
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on  that  day,  or  as  soon  thereafter  as  counsel  can  be  heard, 
why  the  balance  of  the  money  specified  in  the  order  of 
November  6,  1885,  should  not  be  paid  to  the  above-named 
plaintiffs,  Bertha  Meissner  and  Joseph  Breslauer^  in  equal 
shares,  and  their  bond  and  bondsmen  should  not  be  dis- 
charged. Let  a  copy  of  this  order  be  served  on  the  atto^ 
neys  for  the  said  creditors  and  the  said  sheriff  at  least 
twenty-four  hours  before  said  hearing." 

The  court  directed  this  order  to  be  served  on  the  said 
Geilfuss  and  Gore,  the  intervening  creditors,  and  npon  the 
sheriff.  At  this  point  in  the  proceedings  the  appellant  in 
the  case  at  bar,  Moritz  Meusner^  first  makes  his  appearance 
as  a  claimant  for  the  money  arising  from  the  sale  of  said 
stock  of  goods  upon  said  executions  of  said  Bertha  Meumer 
and  Joseph  Breslauer^  and  he  presents  a  petition  to  said 
county  court  setting  forth  that  he  is  a  judgment  creditor 
of  said  Max  Meissner  upon  a  judgment  rendered  on  the 
13th  day  of  September,  1884,  for  the  sum  of  $867.68;  also 
setting  forth  the  proceedings  had  in  said  county  court  on 
the  intervention  of  the  said  Geilfuss  and  Gore,  and  claiming 
that  said  judgments  of  said  Bertha  Meissner  and  Joseph 
Breslauer  are  fraudulent  and  void  as  to  said  petitioner,  and 
praying  that  the  remainder  of  said  fund  in  the  custody  of 
the  said  county  court,  after  paying  the  judgments  of  the 
said  Geilfuss  and  Gore,  be  paid  over  to  the  petitioner  in  part 
satisfaction  of  his  judgment  against  said  Max  Meissner,  in- 
stead of  being  paid  over  to  the  said  Bertha  Meissner  and 
Joseph  Breslaicer  as  directed  in  said  original  order  and 
judgment,  and  praying  that  said  original  order  be  modified 
so  as  to  direct  the  residue  of  said  fund  to  be  paid  to  the 
said  Bertha  and  Joseph  "  if  there  are  no  intervening  cred- 
itors ; "  and  also  praying  "  that  issues  be  framed  between 
the  petitioner  and  the  said  Bertha  and  Joseph  to  try  the 
hona  fides  or  the  good  faith  of  the  judgments  of  the  said 
Joseph  Breslauer  and  Bertha  Meissner  as  against  the  peti- 
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tioner."  The  appellant  further  states  in  his  petition  that 
there  was  an  agreement  between  said  petitioner  and  the 
said  Bertha  Meissner  and  Joseph  Breslauer  "  in  order  to 
avoid  costs  and  expenses,  that  in  case  the  intervening  cred- 
itors [meaning  Geilf uss  and  Qore]  should  be  successful,  the 
balance  of  the  money  in  the  hands  of  the  clerk,  whatever 
the  sum  may  be,  shall  be  applied  toward  the  payment  of 
the  judgment  of  the  petitioner."  All  the  material  facts 
stated  in  the  petition  were  denied  under  oath  by  the  said 
Bertha  MeiasneTy  Joseph  Breslauer j  and  A.  Breslauer.  Upon 
the  hearing  of  the  order  to  show  cause,  and  upon  the  peti- 
tion of  the  said  Moritz  Meissner  and  the  denial  of  the  mat- 
ters stated  in  said  petition,  the  said  county  court  denied  the 
application  of  the  said  petitioner,  and  ordered  the  residue 
of  said  fund  to  be  paid  over  to  the  said  Bertha  Meissner  and 
Joseph  BreaUmery  as  ordered  in  said  original  order  and 
judgment  of  said  court.  From  this  order  the  said  MmntB 
Meissner  appeals  to  this  court. 

For  the  appellant  there  was  a  brief  by  M.  N.  Lando^  at- 
torney, and  J,  V,  V.  PlattOy  of  counsel,  and  oral  argument 
by  Mr,  I/mdo. 

For  the  respondents  the  cause  was  submitted  on  the  brief 
of  E.  P.  Smith  and  Nath.  Perdes  dh  Sons.  To  the  point 
that  the  appellant  had  no  standing  in  a  court  of  equity  be- 
cause he  had  never  obtained  any  lien  under  his  judgment 
on  the  property  in  the  hands  of  the  sheriff,  they  cited 
McDonald  v.  Allen,  3Y  Wis.  108;  Allen  v.  Beekfuan,  42  id. 
185;  Breslauer  V,  Geilf  uss,  65  id.  37Y;  Nassauer  v.  Techner, 
id.  388-391;  Wiggins  v.  Armstrong^  2  Johns.  Ch.  144; 
Weil  V.  LanJcinSy  3  Neb.  384;  Tennent  v.  Battey,  18  Kan. 
324;  Hall  v.  Striker ,  29  Barb.  105;  McMinn  v.  Whelan^  27 
CaL  300. 

Tatlob,  J.  The  static  of  this  case  seems  to  be  as  fol- 
lows: The  respondents  have  judgments  against  Max  MeisB- 
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ner,  upon  which  executions  have  been  issued,  and  the 
property  of  Max  Meissner  has  been  sold  upon  such  execu- 
tions, and  the  money  paid  into  court,  where  it  was  held 
subject  to  a  litigation  between  said  respondents  and  some 
of  the  creditors  of  Max  Meissner.  On  the  termination  of 
such  litigation  a  part  of  the  money  received  upon  such  exe- 
cution sale  was  paid  to  the  other  litigating  creditors,  and 
the  balance  was  ordered  to  be  paid  over  to  the  respondents. 
The  appellant  in  the  mean  time  has  obtained  a  judgment 
against  the  said  Max  Meissner,  and  he  now  makes  a  motion 
to  the  court  where  said  money  is  deposited  to  have  the  part 
heretofore  ordered  to  be  paid  to  said  respondents  paid  over 
to  him  — firsts  on  the  claim  that  the  judgments  in  favor  of 
the  said  respondents  are  fraudulent  and  void  as  to  the  peti- 
tioner; and,  secandy  upon  the  ground  of  an  existing  agree- 
ment between  the  petitioner  and  the  respondents  that  it 
should  be  paid  to  him  in  case  the  former  intervening  cred- 
itors were  successful  in  their  litigation.  The  petition  does 
not  show  that  any  execution  has  ever  been  issued  on  the 
judgment  of  the  petitioner. 

We  think  the  petition  of  the  appellant  was  properly  de- 
nied, upon  several  grounds:  Firsts  he  had  no  lien,  by  at- 
tachment or  execution,  upon  the  fund  in  the  hands  of  the 
court ;  second^  not  having  had  an  execution  issued  upon  his 
judgment  and  returned  unsatisfied,  he  has  no  standing  in 
equity  to  have  the  fund  applied  to  the  payment  of  his  judg- 
ment or  to  contest  the  validity  of  the  judgments  of  the  re- 
spondents; and,  thirdy  he  had  obtained  his  judgment  in 
time  to  have  intervened  with  the  other  intervening  creditors 
and  had  his  right  protected  in  that  proceeding,  and  neg- 
lected to  do  so. 

If  this  proceeding  can  be  maintained  at  all,  it  must  be 
upon  equitable  grounds  and  as  being  a  proceeding  in  equity 
to  subject  the  property  of  a  debtor,  in  the  hands  of  his 
fraudulent  grantee  or  assignee,  to  the  payment  of  his  debts. 
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It  has  been  a  long-established  rule  in  this  court,  as  in  most 
oourts,  that  a  creditor  cannot  maintain  such  equitable  ac- 
tion as  a  general  creditor  of  the  debtor,  but  must  first  pro- 
cure a  judgment  against  the  debtor  and  exhaust  his  remedy 
upon  such  judgment  by  the  issue  and  return  of  an  execu- 
tion unsatisfied,  before  he  can  maintain  an  action  in  equity 
to  reach  the  property  of  the  debtor  which  has  been  fraudu- 
lently conveyed.     See  Montague  v.  Horton^  12  Wis.  599, 
606;  Hyde  v.  Chapman,  33  Wis.  391,  399,  400;    WiUiama  v. 
Sexton,  19  Wis.  42;  Oatea  v.  Boomer,  17  Wis.  455;  Cornell  v. 
Radway,  22  Wis.  260.     These  cases  make  it  certain  that  the 
appellant,  upon  the  facts  stated,  could  not  maintain  a  cred- 
itors' bill  to  reach  the  money  in  question.     And  if  a  pro- 
ceeding by  petition  and  by  motion  of  one  creditor  to  reach 
money  in  the  hands  of  a  court,  apparently  belonging  to 
another  creditor  of  a  common  debtor,  may  take  the  place 
of  a  creditors'  action,  we  are  of  the  opinion  that  the  peti- 
tioning creditor  must  show  that   he  has  exhausted  his 
remedy  at  law  against  the  common  debtor,  or  he  must  show 
a  specific  lien  upon  the  particular  property  or  money  sought 
to  be  reached,  either  by  an  attachment  or  execution  levied 
upon  the  same  or  upon  the  property  from  the  sale  of  which 
the  fund  has  arisen,  as  was  done  in  this  case  upon  the  inter- 
vention of  the  creditors  of  Geilfuss  and  Gore.  .  This  pro- 
ceeding is  neither  a  proceeding  in  aid  of  ^.n  execution,  nor 
supplementary  to  an  execution,  nor  a  garnishment  under 
the  statute,  and  must  therefore  be  sustained,  if  sustained  at 
all,  as  a  proceeding  in  the  nature  of  a  creditors'  action  in 
equity,  and  as  such  action  the  petition  fails  to  state  facts 
sufficient  to  sustain  it.     See  sec.  3029,  R.  S.  1878. 

The  fact  that  the  petition  alleges  that  the  petitioner  was 
induced  not  to  take  steps  to  intervene  as  a  creditor  with 
the  intervening  creditors,  Geilfuss  and  Gore,  and  have  his 
rights  determined  in  that  proceeding,  upon  the  gtrength 
of  a  promise  made  by  the  respondents  that  the  balance  of 
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the  fund  should  be  applied  op.  his  judgment  if  the  inter- 
vening creditorS'Succeeded,  is  a  sufficient  reason  to  justify 
the  court  in  dismissing  the  petition,  even  if  the  petitioner 
had  shown  himself  to  have  been  otherwise  entitled  to  be 
heard.  He  must  by  that  act  be  held  to  have  waived  his 
right  to  intervene  for  this  money  in  the  hands  of  the  court. 
If  his  statement  in  this  regard  be  true,  it  is  probable  that 
the  petitioner  could  maintain  an  action  upon  such  promise, 
and  protect  himself  in  that  way,  and  so  render  this  equir 
table  proceeding  unnecessary. 

We  thmk  that,  upon  all  the  facts  appearing  in  the  record, 
there  was  no  error  on  the  part  of  the  couuty  court  in  re- 
fusing to  grant  the  prayer  of  the  petitioner. 

By  the  Court, —  The  order  of  the  county  court  appealed 
from  is  affirmed. 


Tbsat  and  another,  Appellants,  vs.  Hilbs,  Respondent 

February  6  —  March  i,  1887, 

Contracts:  Partnership:  Statute  of  fratuds. 

1.  An  agreement  that  A.  shall  procure  tiie  conveyance  to  B.  of  lands 
belonging  to  a  third  person,  upon  which  A.  has  discovered  a  valu- 
able quarry,  that  B.  shall  pay  for  such  land,  and  that  thereafter 
they  shall  open*  and  work  the  quarry  together  and  share  the  prof- 
its equally,  is  either  an  agreement  for  a  copartnership  or  an  agree- 
ment of  copcurtnership,  and  for  a  breach  thereof  by  R,  A.  maj 
maintain  an  action  for  damages. 

9.  Bach  a  contract  is  not  within  the  statute  of  frauds  (sec.  2302,  R.  S,\ 
as  being  for  any  interest  in  lands,  nor  (sec.  2807)  as  being  by  its 
terms  not  to  be  performed  within  one  year. 

APPEAL  from  the  Circuit  Court  for  MUwatikee  County. 

This  case  is  sufficiently  stated  in  the  opinion.  The  de- 
fendant! appealed  from  an  order  overruling  a  general  de 
murrer  to  the  complaint. 
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J\^.  S.  Jfurphey,  for  the  appellants,  argued,  among  other 
things,  that  the  contract  set  out  in  the  complaint  was  in 
offeot  an  agreement  for  copartnership  in  the  operation  of 
the  quarry,  and  if  executed  would  convey  no  interest  in 
land,  but  only  an  interest  in  the  profits  of  working  the 
quarry.  Story  on  Part.  34,  53-60,  220,  42,  48;  Brigham 
V.  Dana^  29  Vt.  9;  Smith  v.  Wright^  5  Sandf.  113;  Rosen- 
afield  V.  Haiffhi,  63  Wis.  260;  Whitney  v.  Zudington,  17  id. 
140 ;  Upham  v.  Hewitt,  42  id.  85 ;  Leggett  v.  Hyde,  58  N.  T. 
272;  1  Pars,  on  Cont.  166;  Reid  v.  HoUimhead,  4  B.  &  C. 
867;  Smith  v.  Watson,  2  id.  401;  Reran  v.  Hall,  1  B.  Mon. 
159 ;  JSerthold  v.  Goldmiith^  24  How.  536 ;  OHhank  v,  Steph- 
snsony  31  Wis.  592;  Grant  v.  Hardy,  33  id.  668;  3  Parsons  on 
Cont.  39;  Houston  v.  Laffee,  46  K  H.  507;  N,  0.,  J.  &  G. 
iT.  R.  Co.  V.  Moye,  39  Miss.  374;  Colemun  v.  Eyre,  45  N.  T. 
38;  JSrockett  v.  Evans,  1  Cush.  79;  Preble  v.  BaMwiny  6  id. 
549 ;  Remington  v.  Palmer,  62  N.  T.  31 ;  Thomas  v>  Dick- 
inaofiy  12  id.  364;  Thayer  v.  Vilas,  23  Vt.  494;  Nutting  v. 
Dickinson,  8  Allen,  540.  The  contract  was  not  such  that  it 
coold  not  be  performed  within  a  year,  and  it  was  therefore 
not  void  under  seo.  2307,  K.  S.  The  quarry  might  be  ex- 
hausted or  one  of  the  parties  might  die  within  the  year. 
3  Parsons  on  Cont.  35,  36,  and  note ;  Rogers  v.  Brightman, 
10  Wis.  63;  McGltUan  v.  Sanford,  26  id.  609;  Jilsonv.  Gil- 
hsrty  id.  637;  White  v.  tlanchett,  21  id.  415;  Murray  v.  Ah- 
lot,  61  id.  198;  Heath  v.  Heath,  31  id.  223.  The  contract 
has  been  entirely  executed  so  far  as  the  appellants  are  con- 
cerned, and  thereby  validated,  and  this  action  may  there- 
lore  be  maintained  as  if  the  original  agreement  had  been  in 
writing.  3  Parsons  on  Cont.  37-38;  Sheehy  v.  Adarene,  41 
Vt.  541 ;  Coyle  v.  Davis,  20  Wis.  564;  McCkUan  v.  Sanford, 
26  id.  609.  Contracts  of  partnership  may  be  formed  by 
parol  for  a  long  or  indefinite  period  of  time.  Story  on 
Part.  sec.  86.  And  a  parol  contract  of  partnership  to  deal  in 
lands  is  not  within  the  statute.     Chester  v.  Dickerson^  54  N. 
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T.  1;  WtUiams  v,  OHlieSy  75  id.  197;  Hirhour  v.  Reeding^  8 
Montana,  15.  This  action  is  for  the  violation  of  an  agree- 
ment to  entm*  into  a  contract  of  partnership,  and  that  agree- 
ment was  to  be  executed  within  a  year.  HiU  v.  PcHmer^  56 
Wis.  123;  Browne  on  Stat,  of  Frauds  (4th  ed.),  sec.  291a/ 
MKay  v,  Rutherford^  13  Jur.  21;  Hoare  v.  Hindleyy  49 
Cal.  274. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  John  W,  Gary.  He  contended,  inter  alia^  that  the  con- 
tract set  out  in  the  complaint  is  void  under  sees.  2302, 2304, 
R.  S.  The  complaint  expressly  states  that  the  plaintiffs  by 
the  transaction  acquired  an  interest  in  the  land,  that  is,  that 
the  defendant  took  the  title  in  trust  for  the  benefit  of  him- 
self and  the  plaintiffs.  Daniels  v.  BaUey^  43  Wis.  566;  THIm 
V.  Dunbar,  62  id.  198;  Younff  v.  Lego,  36  id.  394;  Warner 
V.  Trow,  id.  195;  Clark  v,  Davidson,  53  id.  317.  The  con- 
tract was  void  under  sec.  2307,  R.  S.  11  the  quarry  was 
inexhaustible,  as  alleged,  and  was  to  be  worked  under  this 
contract  so  long  as  it  might  last,  the  contract  certainly 
could  not  be  performed  within  a  year.  The  whole  scope  of 
it  shows  that  the  intention  of  the  parties  was  that  it  should 
continue  for  a  great  number  of  years.  3  Parsons  on  Cent 
85,  note  g;  Cohen  v.  Stein,  61  Wis.  508. 

Orton,  J.  The  complaint  states  substantially  the  follow- 
ing facts:  The  plaintiffs,  by  their  superior  scientific  knowl- 
edge, diligence,  observation,  and  skill,  had  discovered  ft 
very  valuable  stone  quarry  on  certain  lands  of  William  and 
Lyman  Saunders,  in  Waukesha  county,  Wisconsin,  of  which 
said  owners  were  ignorant;  and,  wishing  to  engage  some 
person  of  abundant  means  with  them  in  the  scheme  of  mak- 
ing said  quarry  available  to  themselves,  as  well  as  to  such 
person,  by  large  profits  on  the  investment,  they  communi- 
cated their  information  of  said  quarry  to  the  defendant,  he 
being  such  a  person  of  large  means  and  well  suited  to  such 
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aa  enterprise ;  and  they  entered  into  a  verbal  contract  with 
faim  that  they  should  negotiate  the  purchase  of  said  land 
for  not  exceeding  $12,000,  to  be  paid  by  the  defendant,  and 
procare  a  deed  of  said  land  to  him,  and  that  thereafter 
they,  together  with  the  defendant,  should  forthwith  proceed 
to  open  and  work  the  said  stone  quarry,  by  quarrying,  re- 
moving, and  selling  the  said  stonQ,  for  profit,  the  defendant 
to  advance  the  necessary  money  to  carry  on  said  business, 
and  the  plaintiffs  to  give  and  bestow  their  exclusive  time, 
labor,  and  services  for  that  purpose,  and  that  the  net  profits 
of  80  opening,  working,  and  developing  said  stone  quarry, 
and  so  selling  the  said  stone,  should  be  equally  divided  be- 
tween them,  that  is,  one  half  to  go  the  plaintiffs  and  one 
half  to  the  defendant.    The  plaintiffs,  in  pursuance  of  said 
verbal  contract,  on  the  28th  day  of  September,  1886,  by  the 
employment  of  much  of  their  time,  labor,  and  money,  nego- 
tiated said  purchase  for  said  sum  of  $12,000,  and  procured 
a  deed  of  said  lands  to  be  executed  and  delivered  to  the  de- 
fendant, and  on  the  1st  day  of  October  thereafter,  they, 
together  with  the  defendant,  employed  a  foreman  for  said 
works,  and  the  plaintiffs  purchased  tools  therefor  with  the 
moneys  advanced  by  the  defendant  for  that  purpose,  and 
they  were  shipped  to  said  quarry,  and  preparations  were 
made  to  commence  said  works,  and  the  plaintiffs  were 
ready  to  perform  said  contract  and  commence  and  prose- 
cute said  business  on  the  terms  aforesaid  with  the  defend- 
ant.   The  defendant,  however,  very  soon  thereafter  refused 
to  allow  the  plaintiffs  to  bestow  any  labor,  services,  or  at- 
tention to  the  opening,  developing,  or  working  said  stone 
quarry,  or  to  divide  any  profits  therefrom,  and  utterly  re- 
fused to  commence  said  works  with  the  plaintiffs  in  pursu- 
ance of  said  contract,  although  they  were  willing  and  ready 
to  do  as  they  had  so  agreed  to  do  on  their  part,  and  the 
defendant  notified  said  plaintiffs  that  they  could  have  no 
further  interest  in  said  works  or  business  or  the  profits 
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thereof.  The  defendant  thereupon  took  exclusive  possession 
of  said  quarry,  and  ooramenced  opening,  working,  and  de- 
veloping the  same,  and  selling  stone  Uierefrom,  to  the  ex- 
clusion of  the  plaintiffs  from  said  works  and  the  profits 
thereof.  There  are  proper  allegations  of  a  valuable  consid- 
eration to  said  contract,  and  of  a  breach  thereof  by  the 
defendant.  The  stone  qviarrj'^  was  supposed  to  be  very  &i- 
tensive  and  valuable,  and  stone  of  the  quality  found  therein 
was  worth  in  market  four  dollars  per  cord,  deducting  all 
costs  and  expenses,  which  would  have  yielded  to  the  plaint- 
iffs a  very  large  sum  as  their  share  of  the  net  profits  of  said 
works  had  the  defendant  allowed  them  to  perform  said  con- 
tract, and  performed  the  same  on  his  part  The  prayer  is 
for  damages  for  the  breach  of  said  contract  by  the  defend- 
ant by  his  refusal  to  allow  the  plaintiffs  to  enter  upon  and 
carry  out  said  joint  enterprise  with  him,  commensurate  with 
their  share  of  said  profits. 

A  general  demurrer  to  said  complaint  was  sustained  by 
the  circuit  court,  and  from  the  order  sustaining  the  same 
this  appeal  is  taken. 

The  above  is  believed  to  be  a  substantially  correct  state- 
ment of  the  facts  alleged  in  the  complaint^  although  much 
briefer  than  the  complaint  itself. 

Before  entering  upon  the  consideration  of  the  important 
questions  raised  and  argued  in  this  court  upon  the  demurrer, 
as  to  the  validity  of  the  contract  in  view  of  the  statute  of 
frauds,  it  may  be  proper  to  determine  the  nature  of  this 
action,  and  to  classify,  if  we  may,  the  contract  set  out  in  the 
complaint.  On  that  subject  we  have  the  benefit  of  a  recent 
decision  of  this  court  in  Ifill  v.  Palmer^  56  Wis.  123,  in  which 
the  facts  were  very  closely  like  those  in  this  case,  so  far  as 
that  matter  is  concerned.  In  that  case  a  similar  contract 
was  made  between  three  persons  for  cutting,  hauling,  bank- 
ing, and  running  logs  to  be  taken  from  land  belonging  to 
another  person.    It  was  agreed  that  one  of  them  should 
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procure  the  right  to  so  cut  logs  upon  said  land  for  the 
benefit  of  all  three,  and  that  thereupon  they  should  com- 
mence said  works,  which  should  be  for  their  joint  benefit 
and  equal  profits.    The  right  to  cut  on  said  land  was  pro- 
cured by  such  one  of  them  according  to  the  contract,  and 
the  other  two  were  ready,  with  tools,  teams,  supplies,  and 
camping  outfit,  to  commence  upon  said  works,  whereupon 
they  were  notified  by  such  other  person  that  he  would  not 
go  on  any  further  with  the  contract,  or  with  them  in  said 
works,  and  he-  entered  upon  said  works  alone  and  on  his 
own  account,  to  the  exclusion  of  the  other  two,  and  availed 
himself  of  the  benefit  of  the  right  to  cut  logs  on  said  land 
procured  by  him  for  the  benefit  of  all  of  them  jointly,  and 
went  on  and  made  large  profits,  for  which  the  other  two 
brought  suit  as  damages  for  breach  of  the  contract,  as  in 
this  case.     The  striking  similarity  of  the  cases  appears  also 
in  the  fact  that  the  plaintiffs  had,  by  their  prospecting  and 
exploration,  discovered  and  estimated  the  pine  timber  on 
said  land,  and  by  their  own  skill,  labor,  and  superior  knowl- 
edge, and  communicated  their  discovery  to  the  defendant 
as  an  inducement  for  him  to  enter  into  the  contract  with 
them.    This  court  determined  in  that  case  that  the  contract 
was  one  to  enter  into  an  agreement  for  a  copartnership,  or 
to  enter  upon  the  business   of  a  copartnership  already 
formed,  which  had  not  been  commenced,  and  that  therefore 
an  action  at  law  would  lie  for  the  breach  of  the  contract. 
This  decision  was  sustained  by  the  citation  of  numerous  au- 
thorities.   (1)  Then  the  contract  here  set  out  is  either  one 
for  a  copartnership,  or  of  copartnership  not  yet  practically 
commenced;  and  (2)  this  action  at  law  for  damages  is  prop- 
erty brought.     A  bill  in  equity  to  close  up  a  partnership,  or 
to  dissolve  it,  or  for  an  accounting,  would  be  fruitless,. be- 
cause it  had  not  entered  upon  business  and  had  made  no 
profits  or  accumulated  any  property.     It  is  proper  to  say 
that  no  objection  to  the  form  of  the  action  was  taken  in  this 
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case  by  the  learned  counsel  of  the  respondent,  bat  he  de- 
clined to  notice  the  argument  of  opposite  counsel  relative  to 
the  questions  of  partnership,  as  he  claimed  thej  had  no  re- 
lation to  the  issue.  ^ 

The  important  questions  in  this  case,  and  which  were 
very  ably  discussed  by  the  learned  and  distinguished  coun- 
sel on  both  sides,  are  whether  this  contract  is  for  any  in- 
terest in  lands,  in  violation  of  the  statute  of  frauds  in  sec. 
2302,  R.  S.,  or  by  its  terms  is  not  to  be  performed  within 
one  year,  in  violation  of  sec.  2307,  R  S.  These  questions 
will  be  disposed  of  in  their  order. 

The  first  question,  as  to  whether  this  contract  is  for  any 
interest  in  the  land  so  purchased  by  the  defendant,  upon 
which  the  stone  quarrj-^  is  situated,  is  not  very  clear  or 
readily  answered  without  a  very  full  examination  of  the  au- 
thorities and  a  critical  understanding  of  the  terms,  purposes, 
and  relation  of  the  contract  to  the  said  lands.  I  confess 
that  it  appeared  to  me  at  first  blush  that  the  contract  does 
create  an  interest  in  said  land,  or  convey  some  interest 
therein  to  all  of  the  parties,  or  to  the  plaintiflfs,  or  to  the 
copartnership;  but,  upon  further  and  much  thought  and  ft 
full  investigation  of  the  subject  in  the  light  of  the  author- 
ities, it  appears  perfectly  clear  that  it  does  not,  and  that 
the  contract  is  not  within  the  statute.  Neither  the  contract 
nor  the  partnership  concerns  anything  except  the  mere 
working  of  a  atone  quarry  on  the  land  of  one  of  the  part- 
ners, and  the  selling  of  the  stone  and  the  profits  of  the  busi- 
ness. It  does  not  convey  the  stone  in  the  quarry,  or  any 
part  of  it.  The  quarry  remains  the  property  of  the  defend- 
ant, or  the  owner  of  the  land,  all  of  the  time,  and  the  stone 
severed  from  the  freehold  by  the  joint  labor  of  the  parties 
only  becomes  the  property  of  the  partnership,  to  be  sold  for 
a  profit  to  be  equally  divided.  The  contract  contains  a 
license  to  the  plaintiffs  to  go  upon  the  land  of  the  defend- 
ant and  work  the  quarry,  either  as  a  mere  verbal  license 
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which,  while  it  exists,  will  justify  the  entry  for  such  pur- 
pose, or  a  right  to  so  work  by  the  authority  and  in  the  right 
of  the  defendant  as  one  of  the  copartners.  In  either  case 
there  is  no  interest  in  the  land  itself  involved.  It  may  be 
that  such  license  could  be  revoked  by  the  defendant  at  any 
time,  but  such  revocation  would  involve  a  breach  of  the 
partnership  contract,  for  which  damages  could  be  recovered 
as  in  this  case. 

The  same  principles  exist  in  all  mining  contracts  when 
the  mere  working  of  a  mine  is  the  subject  of  the  contract, 
and  no  interest  in  the  mine  itself  is  at  all  affected.  This 
interest,  as  we  shall  see,  is  represented  by  the  shares  of 
stock  of  a  company  that  has  the  mere  right  to  work  a  mine. 
Such  shares  represent  no  interest  in  the  mine  itself  or  the 
land,  but  the  mere  interest  in  the  net  profits.  The  share- 
holder is  entitled  to  his  dividend,  which  consists  of  his  share 
of  the  net  profits  of  the  enterprise. 

With  these  preliminary  observations,  we  will  notice  some 
of  the  authorities  sustaining  these   views.     In    OiUett  v. 
Tregamaj  6  Wis.  343,  the  contract  conveyed  the  right  to 
dig  on  a  certain  range  for  lead  ore^  or,  as  the  present  chief 
justice  said  in  his  opinion,  "  to  work  or  search for^^  lead  ore 
on  the  land  of  one  of  the  parties.    The  language  in  this 
contract  is  "  to  open^  develop^  a/nd  work  the  said  atone  quarry ^^^ 
and  again,  "  by  guarrying^  removing^  and  selling  the  said 
stone."    There  is  absolutely  no  difference.    It  is  said  in  the 
opinion:    "Instead,  therefore,  of  parting  with,  granting, 
and  conveying  all  the  mines  and  lead  ore  that  were  then 
existing  within  the  land,  the  words  of  the  agreement  im- 
port nothing  more  than  a  right  or  license  or  privilege  to 
search  and  get  these  minerals."     And  again:    "But  the 
plain  object  and  intent  of  this  agreement  appears  to  be,  not 
to  create  a  property  or  estate  in  the  land,  not  to  sell  the 
mines  or  mineral  unsevered  therein,  but  to  sell  a  right,  lib- 
erty, license,  and  privilege  to  work^  mine^  and  search  for 
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lead  ore  upon  the  range  therein  described."  It  is  intimated 
in  the  opinion  that  such  a  license  was  probably  irrevocable 
if  the  mining  was  prosecuted  with  diligence.  This  case 
would  seem  to  be  sufficient  authority.  But,  lest  its  perfect 
applicability  may  be  questioned,  we  will  look  further  into 
the  authorities. 

The  mere  right  to  work  a  quarry  or  a  mine  is  not  exclu- 
sive of  the  grantor,  and  conveys  no  interest  in  the  quarry 
or  mine  or  the  land.  Coll.  Mines,  §§  1,  5,  9 ;  Co.  Litt.  42a/ 
2  Bl.  Comm.  121;  Brewer  v.  HiU^  2  Anstr.  413;  Hewlins  t\ 
8Kippam^  5  Bam.  &  C.  229.  A  verbal  agreement  to  share 
profit  and  loss  in  the  working  of  a  colliery  is  not  within 
the  statute.  Forster  v.  Hale^  5  Ves.  Jr.  314;  WaUon  v. 
SprcUley,  10  Exch.  222.  Those  having  a  right  to  search  for 
and  dig  ore  on  another's  land  divided  their  interest  into 
shares.  It  was  held  that  such  shares  may  be  conveyed  by 
parol.  Hanleyv,  Wood,  2  Bam.  &  Aid.  724.  The  liberty  to 
dig  tin  and  other  metals  on  another's  land  is  a  mere  license, 
and  conveys  no  interest  in  the  land.  Hayter  v.  Tucker,  4 
Kay  &  J.  249.  Shareholders  are  only  interested  in  the  profits 
of  working  the  mine,  and  have  no  interest  in  the  realty. 
Powell  V.  Jessopp,  18  C.  B.  336;  Walker  v.  BarOett,  18  C.  B. 
845.  In  HiUe  v.  Parker,  7  Jur.  (K  S.),  833,  a  person  hold- 
ing a  leasehold  interest  in  salt-works  formed  a  partnership 
with  others  to  work  the  wells  and  make  salt.  It  was  held 
that  the  partnership  had  no  interest  in  the  estate.  In  Bur- 
don  V,  Barkue,  3  GiflF.  412,  the  lessee  of  a  coal  mine  took 
in  a  partner  to  work  it  for  iron-stone  and  fire-clay.  It 
was  held  that  he  could  terminate  the  partnership  at  his 
pleasure,  because  he  was  alone  interested  in  the  lease.  In 
Dale  V.  Hamilton,  2  Phil.  266,  C.  purchased  the  land  for  A 
and  B.,  and  they  entered  into  partnership  with  C,  and  it 
was  agreed  that  C.  should  survey  and  plat  the  land  into 
lots,  and  do  other  work,  and  try  and  sell  the  lots,  and,  when 
sold,  the  profits  should  be  divided  between  them.    It  was 
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held  that  no  interest  in  the  land  passed  to  C.  by  the  con- 
tract A  mere  parol  license  to  dig  a  well  on  another's  land, 
and  carry  the  water  in  pipes  to  his  own  land,  conveys  no 
interest  in  the  land.  Houston  v.  Laffee^  46  K  H.  507.  If 
one  agrees  with  the  owner  of  the  land  to  get  a  railroad  lo- 
cated and  constructed  on  it,  and  to  lay  it  off  into  lots  and 
make  ssdes,  in  consideration  of  half  of  the  profits  above 
cost,  he  obtains  no  interest  in  the  land.  Lesley  *o,  Rosscm^ 
39  Miss.  368.  "A  colliery  and  a  landed  estate  are  consid- 
ered qnite  different  by  the  courts ;  a  colliery  being  always 
considered  as  a  trade^  the  profits  of  which  accruing  from 
day  to  day  belonging  to  those  who  work  it  for  the  profits 
thereof."  Steward  v,  Blakeway^  L.  E.  4  Ch.  App.  603. 
'^  Heal  estate  not  purchased  by  partnership  funds,  although 
used  for  partnership  purposes,  does  not  become  partnership 
property,  and  the  title  is  not  affected  by  such  use.-'  Aleso- 
ander  v.  Kirnbro^  49  Miss.  629;  Frimk  v.  Branch,  16  Conn. 
261.  "  The  authority  to  do  an  act  or  series  of  acts  upon 
the  land  of  another,  such  as  to  hunt,  remove  stone,  or  cut 
down  trees,  is  a  mere  license,  and  conveys  no  interest  in  the 
land."  Browne,  Stat,  of  Frauds,  §  26,  and  cases  cited  in 
note.  "  A  parol  license  to  dig  minerals  on  the  land  of  the 
licensor  is  valid."  3  Pars.  Cont.  39.  A  third  person  built 
a  house  on  the  mortgaged  premises  for  the  mortgagor  on 
the  parol  agreement  of  the  mortgagee  that  he  should  be 
paid  for  it,  or  have  a  lien  upon  it  in  preference  to  the  mort- 
gage. The  agreement  was  held  valid.  Godeffroy  v.  Cold- 
toeUj  2  OaL  489.  The  sale  of  a  mining  claim  does  not  affect 
the  title  of  the  land.  HUchetis  v.  Nougxies,  11  Cal.  29.  The 
owner  of  the  land  verbally  contracted  with  two  others  that 
they  should  dig  and  prospect  for  coal,  and  do  all  the  other 
work  to  open  the  mine,  and  then  that  they  would  raise  and 
sell  the  coal  jointly,  the  profits  to  be  divided  equally.  It 
was  held  a  partnership  in  mining  like  any  other  partner- 
ships, only  it  was  not  founded  on  the  delectus  person(By  and 
Vol.  68—28 
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that  it  carried  no  interest  in  the  land.    Ibid.;  Duryea  v. 
Burt,  28  Cal.  569. 

A  verbal  agreement  between  two  or  more  to  explore  and 
locate  and  work  lodes  on  government  land  is  not  within  the 
statute.  Murley  v.  Ennis,  2  Colo.  300.  A  verbal  agree- 
ment that  plaster  lands  and  a  plaster-mill  should  be  bought 
and  owned  by  A.  and  B.,  and  worked  by  them  as  partners, 
is  within  the  statute;  but  not  so  if  the  land  was  to  be  owned 
by  one  of  them  only.  Brosnan  v,  McKee,  59  Mich.  107. 
To  this  case  there  is  a  note  of  cases  of  Snyder  v.  Wolf  of i^ 
83  Minn.  175;  Carr  v.  Leavitt,  54  Mich.  540;  Miller  v.  Ken- 
dig,  55  Iowa,  174.  These  cases  hold  that  when  one  person 
selects  lands  and  contracts  with  another  to  purchase  and 
hold  them  in  his  own  name,  and  when  they  are  sold  the  net 
profits  to  be  divided  between  them  in  consideration  of  his 
services,  the  contract  is  not  within  the  statute.  The  plain^ 
iflf  was  the  owner  of  a  limekiln,  and  it  was  verbally  agreed 
that  the  defendant  should  fill  it  with  limestone  and  furnish 
the  wood  to  burn  it,  and  the  lime  to  be  equally  divided 
between  them.  It  was  held  to  be  a  partnership,  and  the 
defendant  was  liable  for  taking  more  than  his  share.  Muster 
V.  Trumphottr,  5  Wend.  274.  A  verbal  agreement  of  copart- 
nership was  entered  into  by  several  persons  for  the  purposes 
of  developing  plaster-beds  on  certain  lands,  and  for  getting 
out  and  selling  plaster,  and  for  procuring  tiie  title  to  the 
lands.  The  business  went  on  until  the  lands  were  finally 
bought  and  paid  for  by  the  profits  of  the  concern.  It  was 
held  not  to  be  within  the  statute.  Godfrey  v.  White,  48 
Mich.  171.  A  sale  of  shares  of  a  mining  company  working 
a  mine  does  not  convey  any  interest  in  the  land,  but  only  in 
the  severed  mineral  ores,  machinery,  and  personal  effects. 
Eog.  Mines,  428.  A  partnership  for  the  purpose  of  mining 
for  lead  ore,  irrespective  of  title  to  the  lands,  may  be  fbrmed 
by  parol  agreement,  and  will  be  treated,  in  respect  to  the 
ore  raised,  like  any  other  partnership.  Sauntry  v.  Bunldp, 
12  Wis.  404. 
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These  cases  clearly  illustrate  the  principles  underlying 

this  contract  or  partnership  in  this  case.    There  can  no  case 

be  found,  in  my  opinion,  of  similar  facts,  where  it  has  ever 

been  held  that  such  a  contract  was  within  the  statute.    But 

there  are  many  respectable  authorities  which  hold  that  such 

a  contract,  even  if  it  went  further  and  provided  that  the 

lands  themselves  should  belong  to  the  partnership  or  be  held 

in  trust  for  the  partnership  for  the  purpose  of  mining  or 

quarrying  or  milling,  etc.,  was  not  within  the  statute.     But 

such  is  clearly  not  this  case ;  for  there  is  no  provision  made 

for  the  purchase  of  the  land  or  any  interest  in  it  from  the 

defendant,  although  there  is  an  averment  in  the  complaint 

that  the  defendant  held  it  in  trust  for  the  purpose  of  such 

quarrying  business.    This  can  only  mean  that  the  land  was 

to  be  used  by  the  partnership,  only  for  such  purpose.    It 

appears  very  clear,  both  from  reason  and  authority,  that 

this  contract  is  not  within  the  statute  above  referred  to,  and 

is  therefore  valid  if  it  could  be  performed  within  one  year, 

and  not  within  the  other  section  of  the  statute. 

Was  this  a  contract  which  by  its  terms  was  not  to  be  per- 
formed within  one  year?  If  it  was  a  contract  to  form  a 
partnership  for  the  above  purposes  merely,  then  it  is  very 
clear  that  it  was  to  be  performed  at  once  and  without  any 
delay.  Hill  v.  Palmer^  56  Wis.  1 23.  An  agreement  to  form 
a  partnership  to  get  out  stone  and  construct  certain  public 
works  was  so  far  performed  that  the  firm  entered  upon  the 
business.  The  contract  was  held  not  to  be  within  the  one- 
year  statute,  it  Kay  v.  Rutherford^  13  Jur.  21 ;  Hoare  v. 
Smdley^  49  Cal.  274.  But,  in  any  view  of  the  case  tl^at  can 
be  taken  on  the  facts,  a  contract  to  form  a  partnership,  or 
a  contract  of  partnership  entered  upon  nominally  and  then 
violated  before  anything  has  been  done  under  it,  is  not 
within  this  statute.  The  identical  point  would  seem  to 
tatve  been  decided  by  this  court  in  Oaivler  v.  Atkinson^  85 
Wis.  48.    That  was  a  verbal  partnership  agreement  to  work 


.    Digitized  by  VjOOQIC 


856  SUPEEME  COUET  OF  WISCONSIN, 

Treat  and  another  vs.  Hiles. 

a  certain  mine.  They  were  to  begin  at  a  certain  point  on 
the  land  described,  and  "  to  have  the  exclusive  right  to  work 
and  take  out  all  ore  found  in  the  drift  or  in  the  crevices  or 
openings  between  the  line  of  the  drift  and  the  east  bound- 
ary line  of  the  land."  It  was  not  known,  and  could  not  be 
known,  how  long  it  would  take  "  to  take  out  all  of  the  ore" 
in  that  district,  but  it  might  have  been  supposed  that  it 
would  take  a  very  long  time  and  the  ore  to  be  nearly  ex- 
haustless,  and  was  evidently  supposed  to  be  a  very  large 
and  valuable  enterprise.  But  it  was  sufScient  that  it  was 
not  known,  and  that  the  contract  might  be  fully  performed 
within  the  year.  The  question  in  that  case  was  not  under 
this  statute,  but  under  the  exception  to  the  first  above  sec- 
tion as  of  a  lease  "/br  a  term  not  exceeding  one  year,"  and 
this  court  held  that  the  contract  was  such  a  lease,  and 
that  it  did  not  appear  that  the  term  would  exceed  one  year. 
The  question  in  this  case  of  very  similar  facts,  is  the  same 
in  principle.  That  contract  was  held  to  be  a  lease  rather 
than  a  license,  because  it  was  exclusive  of  the  owner  of  the 
land,  and  valid  because  the  term  might  end  within  one  year. 
A  sale  of  property,  with  an  agreement  that  the  title 
should  remain  in  the  vendor  untU  it  was  paid  for^  was  held 
not  to  be  within  the  statute,  in  Esty  v.  Aldrich^  46  N.  H. 
127.  Although  the  money  was  payable  at  once,  yettiie 
time  within  which  it  might  be  paid  was  indefinite.  A.  gave 
B.  an  equitable  interest  in  a  patent-right,  and  B.  was  to 
make  the  machine  practicable,  and  introduce  it  into  the 
markets,  and  then  they  were  to  be  tenants  in  common  of 
the  right.  This  contract  was  verbal,  and  held  not  to  be 
within  the  statute.  Blakeneyv.  Ooode^  30  Ohio  St  350. 
^^It  did  not  appear  that  the  contract  could  not  be  per- 
formed within  one  year."  Oreene  v.  Harris^  9  R  L  401. 
A  contract  was  to  take  effect  at  a  certain  date  and  con- 
tinue as  long  SA  both  parties  w^re  satisfied.  Held  not  to 
be  within  the  one-year  statute.    Sherman  v.  Chamjifm 
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Transp.  Co.  31  Vt.  162.  This  is  precisely  the  case  with  all 
partnerships  of  unlimited  time.  If  the  time  of  perform- 
ance depends  upon  a  contingency  which  might  happen 
within  the  year,  the  contract  is  not  within  the  statute,  such 
as  a  promise  to  forbear  suit  as  long  as  a  certain  person 
should  live.  Wells  v.  Horton^  4  Bing.  40,  The  cases  in  this 
court  hold  that  the  contract  must  be  such  that  it  cannot  be 
performed  within  one  year,  to  be  void  under  this  statute. 
Rogers  v,  Brightman^  10  Wis.  65 ;  Heath  v.  Heathy  31  Wis. 
223;  Murray  v.  Ahhot^  61  Wis.  198.  Besides  this,  many  of 
the  cases  in  this  court  hold  that  if  the  contract  has  been 
performed  within  the  year  by  one  of  the  parties,  it  is  taken 
out  of  the  statute.  MoCleUan  v,  Sanford^  26  Wis.  595; 
Coyle  V.  Davis,  20  Wis.  564;  Jilson  v.  GUbert,  26  Wis.  637. 

It  is  true  that  the  complaint  probably  exaggerates  the 
vastness  and  unlimited  extent  of  this  quarry,  and  on  infor- 
mation and  belief  it  is  stated  that  it  is  exhaustless.  But 
this  was  a  mere  strong  expression  of  an  expectation  of 
great  and  lasting  profits,  to  swell  the  damages  in  the  case. 
But,  in  the  nature  of  things,  the  parties  could  not  have 
known,  when  the  contract  was  made,  that  this  quarry,  so 
far  as  any  valuable  stone  in  it  was  concerned,  would  not  be 
exhausted  within  one  year.  It  had  not  been  opened  yet  to 
ascertain  to  what  extent  and  for  how  long  a  time  it  might 
be  profitable  to  work  this  quarry.  It  was  a  partnership 
that  might  be  dissolved  by  many  contingencies,  and  the 
time  of  its  continuance  was  unlimited. 

But  I  have  pursued  this  subject  far  enough  and  much  fur- 
ther than  necessary,  and  have  made  this  opinion  probably 
quite  too  long  already.  But  the  questions  are  very  im- 
portant,' and  there  ought  not  to  be  any  mistake  made  about 
the  law  in  such  a  case.  I  have  given  these  questions  more 
attention,  and  examined  the  authorities  more  fully,  than 
might  appear  to  have  been  necessary,  because  the  learned 
and  distinguished  counsel  for  the  respondent,  with  his  usual 
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candor,  expressed  the  utmost  confidence  in  his  positions  on 
the  argument.  It  would  not  be  safe  or  seemly  to  differ 
with  some  lawyers  who  have  examined  a  question  in  their 
own  cases,  and  express  positive  confidence  in  their  own 
opinions  upon  it,  too  hastily,  or  without  much  thought  and 
research.  But  we  are  clearly  satisfied  that  the  contract  set 
out  in  the  complaint  is  in  all  respects  a  valid  one  and  not 
within  any  of  the  provisions  of  the  statute  of  frauds,  and 
that  the  complaint  states  a  good  cause  of  action  against  the 
defendant. 

The  circuit  court  erred  in  sustaining  the  demurrer. 

By  the  Court — The  order  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  for  further  proceedings  according 
to  law. 

See  notes  to  this  case  in  82  N.  W.  Rep.  617,  623.—  Eep. 


Smfth,  Appellant,  vs.  Morgan  and  others,  Respondents. 

February  5  —  March  1;  1887. 

Logs  and  timber:  Public  lands:  Wrongful  cutting:  Measure  of  dam- 
ages: Joinder  of  parties. 

The  holder  of  school-land  certificates  sold  the  timber  on  the  lands  to 
M.  Bros.,  and  they  contracted  with  S.  for  cutting  the  timber  on 
shares.  After  the  timber  had  been  cut  the  lands  became  forfeited 
to  the  state  for  nonpayment  of  taxes  and  interest,  and  were  resold 
to  the  plaintiff,  who,  after  obtaining  a  patent,  brought  an  action 
against  M.  Bros,  and  S.  for  the  value  of  the  timber  cut.  The  de- 
fendants answered  that  they  had  purchased  the  timber  in  good 
faith  from  the  holder  of  the  school-land  certificate,  and  had  cut  and 
removed  the  same  in  good  faith,  believing  that  they  had  the  rigbt 
to  do  so.     Held: 

(1)  There  being  no  affidavit  that  the  cutting  was  done  by  mis- 
take (sec.  4269,  R.  S.),  and  the  defendants  not  having  **  in  good 
faith  acquired  a  title  to  and  entered  upon  the  land  under  the  same. 
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belieTing  such  title  to  he  Talid  **  (ch.  289,  Laws  of  1882),  the  plaintiff 
was  entitled  to  recover  the  highest  market  value  of  the  logs  or  the 
lumber  made  frofn  them,  under  sec.  4269,  B.  8. 
(2)  The  action  was  maintainable  against  all  the  defendants  jointly. 

APPEAL  from  the  Circuit  Court  for  Washington  County. 

The  following  statement  of  the  case  was  prepared  by 
Mr.  Justice  Cassoday: 

August  28,  1874,  one  Joseph  H.  Porter,  at  a  sale  of  school 
and  university'  lands,  bid  in  the  several  pieces  of  land  in 
question  situated  in  section  16,  township  36  N.,  of  range  13 
E.,  and  obtained  from  the  state  the  usual  commissioners' 
certificates  thereof.  For  several  years  the  interest  and  taxes 
were  paid  as  they  became  due,  until  April  28,  1880,  when 
the  last  payment  was  made.  Prior  to  the  winter  of  1880-81, 
the  defendants,  the  Morgan  Bros,^  of  Oshkosh,  purchased 
about  1,500,000  feet  of  timber  from  said  Porter,  a  portion  of 
which  was  on  the  land  in  question,  and  the  rest  on  other 
lands  in  the  same  vicinity,  and  all  near  Eico  lake,  and  paid 
Porter  therefor.  During  that  winter  the  Morgan  Bros. 
agreed  with  the  defendant  Streeter  to  cut  and  put  in  on  the 
bank  of  said  lake  all  of  said  timber,  he  to  have  therefor  two 
thirds  of  the  logs  therefrom,  and  they  to  retain  the  other 
one  third.  The  taxes  and  interest  not  having  been  paid 
as  required  in  said  certificates,  the  lands  In  question  became 
forfeited  to  the  state;  and  December  15,  1881,  they  were 
resold  to  the  plaintiff,  who  thereupon  took  school-land  cer- 
tificates therefor;  and  December  22,1883,  the  plaintiff,  hav- 
ing fully  paid  the  amount  required  by  such  certificates, 
obtained  a  patent  from  the  state  for  the  lands  in  question. 

February  15,  1884,  the  plaintiff  commenced  this  action  for 
the  value  of  the  timber  so  taken  from  said  land,  claiming 
that  650,000  feet  had  been  so  wrongfully  taken  therefrom 
without  authority  by  the  defendants  and  converted  to  their 
own  Qse,  and  that  the  highest  market  value  of  the  same  was 
$15  for  each  1,000  feet,  and  claimed  as  damages  therefor 
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$9,760.  The  answer  admitted  that  the  plaintiff  had  re- 
ceived a  patent  from  the  state,  as  claimed,  and  alleged  that 
the  defendants  had  taken  from  said  lands  only  65,000  feet, 
of  the  value  of  $130,  and  that  the  same  was  so  taken  in  good 
faith  and  under  the  belief  that  they  had  the  just  and  legal 
right  so  to  do.  On  the  trial  the  defendants  amended  the 
answer  by  stating  therein,  in  effect,  that  the  defendants  so 
purchased  the  timber  in  good  faith  of  Porter,  who  at  the 
time  of  purchase  and  cutting  held  such  school-land  certifi- 
cates, upon  which  there  had  been  no  forfeiture  of  interest  at 
the  time  of  such  purchase. 

On  the  trial  the  jury  returned  a  verdict  in  favor  of  the 
plaintiff  for  $442.10,  and  from  the  judgment  entered  thereon 
the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Cdtej  Jones  <&  San- 
bom^  and  oral  argument  by  Mr.  Jones, 

For  the  respondents  there  was  a  brief  by  Jackson  d 
Thompson,  and  oral  argument  by  Mr.  Thompson. 

Cassoday,  J.  The  amount  of  timber  taken  from  the  lands 
in  question  by  the  defendants  in  the  winter  of  1880-81  was 
in  dispute.  The  Morgans  claimed  the  right  to  the  timber 
by  an  agreement  with  Porter,  whom  the}*^  paid  for  the 
privilege  of  cutting  and  taking  off  the  same.  Porter  merely 
held  school-land  certificates  for  the  lands,  but  had  no  title. 
The  Morgans  were  to  let  Streeter  have  two  thirds  of  the  logs 
taken  from  the  land,  in  payment  for  cutting  and  putting 
them  in.  Before  the  cutting,  the  Morgans  gave  to  StreeUr 
descriptions  of  the  lands  in  question,  among  others,  from 
which  he  was  by  them  directed  to  cut.  The  MorgoM 
bought  of  Streeter  his  portion  of  the  logs,  and  manufactured 
them  all  into  lumber  at  Oshkosh.  They  claim  they  are  only 
liable  for  the  stumpage  value  of  the  logs. 

The  only  questions  necessary  to  consider  here  are  the 
plaintiff's  right  to  recover,  and  the  rule  of  damages  appli- 
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cable.     There  is  no  pretense  that  the  sohool-land  commis- 
sioners gave  to  Porter  or  the  defendants,  or  any  of  them, 
any  "  written  consent,"  or  any  consent,  to  cut  or  remove 
from  said  lands  the  timber  in  question,  or  any  of  it.    This 
being  so,  such  certificate  so  held  by  Porter  conferred  no 
right  to  cut  down  or  carry  off  any  standing  wood  or  timber, 
except  to  be  exclusively  used  in  the  erection  of  fences  or 
buildings  on  such  land,  or  for  necessary  fire-wood  thereon, 
or  for  improving  the  same  in  good  faith  for  cultivation. 
Sec.  220,  R.  S.    There  is  no  claim  that  any  of  the  timber 
80  cut  came  within  any  of  such  exceptions.    After  the  for- 
feiture of  the  lands  under  the  certi^cates  so  held  by  Porter, 
such  certificates  became  utterly  void  and  of  no  effect.    Sec. 
224,  R.  S. ;   ConUin  v.  Hawthorn,  29  Wis.  476.     By  reason 
of  such  forfeiture,  Porter,  and  the  defendants  acting  under 
him,  were  liable  to  be  sued  for  any  waste  or  any  unneces- 
sary injury  which  he  or  they  had  done  to  the  same  or  to 
the  timber  thereon,  and  the  commissioners  were  expressly 
authorized  to  prosecute  any  action  therefor  in  the  name  of 
the  state.     Sec.  226,  R.  S.    Had  Porter,  after  such  removal 
of  timber  and  forfeiture,  sought  to  obtain  a  patent,  he 
would  only  have  had  a  right  thereto  "by   paying  the 
amount  then  due  the  state  on  such  certificates,  with  all 
legal  charges,  and  in  addition   thereto  one  hundred  per 
centum  thereon  penalty,  and  all  the  expenses  of  seizure  and 
care."    Sec.  241,  R.  8.    The  plaintiff,  having  received  the 
patent  for  the  lands  in  question  pursuant  to  law,  thereby 
acquired  the  right  to  all  timber,  lumber,  trees,  wood,  etc., 
cut,  taken,  or  removed  therefrom  before  the  issuance  of 
such  patent,  and  was  thereby  authorized  to  maintain  any 
proper  action  for  the  recovery  thereof,  or  for  any  injury 
done  to,  or  trespass  committed  upon,  said  lands  before  such 
patent  issued,  in  the  same  manner  and  with  the  like  effect 
^  if  such  injury  or  trespass  had  been  committed  after  the 
patent  had  issued.    Sec.  222,  R.  S.;  C(mUin  v.  Hawthorn^ 


Digitized  by  VjOOQIC 


862         SUPKEME  OOUET  OF  WISCONSIN, 

Smith  VB^  liorgaa  and  olhera 

supra.  Under  the  statutes  cited  there  would  seem  to  be  no 
doubt  as  to  the  right  of  the  plaintiff  to  maintain  the  action 
for  the  value  of  the  timber  so  actually  cut  and  remoyed 
from  the  land  in  question. 

The  question  remains  as  to  the  proper  measure  of  dam- 
ages.   The  section  of  the  statutes  last  cited  provides  that 
the  person  receiving  such  patent  ^^  shall  be  entitled  to  Hie 
datnages  as  if  such  injury  or  trespass  had  been  committed 
after  the  patent  had  issued."    Sec.  222.    In  such  case,  "the 
highest  market  value  of  such  logs,  timber,  or  lumber,  in 
whatsoever  place,  shape,  or  condition,  manufactured  or  un- 
manufactured, the  same,  shall  have  been  at  any  time  before 
the  trial  while  in  the  possession  of  the  trespasser  or  any 
purchaser  from  him  with  notice,  shall  be  found  or  awarded 
to  the  plaintiff  if  he  succeed,  except  as  in  this  section  pro- 
vided."   Sec.  4269.    The  only  provision  therein  for  en- 
abling such  trespasser  or  purchaser  with  notice  to  escape 
the  payment  of  such  highest  market  value,  is  to  make  and 
serve  on  the  plaintiff  the  affidavit  that  such  cutting  was 
done  by  mistake,  and  therewith  an  offer  in  writing  to  allow 
judgment,  etc.    No  such  affidavit  or  offer  was  made  in  the 
case  at  bar.    Another  provision  for  enabling  such  tres- 
passer, or  purchaser  with  notice,  to  escape  the  payment  of 
such  highest  market  value,  was  enacted  by  ch.  239,  Lawsof 
1882.    That  provides,  in  effect,  that  when  the  defendant  in 
such  action  shall  have  in  good  faith  acquired  a  title  to  and 
entered  upon  the  land  under  the  same,  believing  such  title 
valid,  and  shall  have  cut  the  timber  therefrom  under  such 
circumstances,  then  the  plaintiff's  recovery  shall  be  limited 
to  actual  damages  sustained  by  reason  of  su6h  cutting;  '^ 
which  case  the  defendant  in  his  answer  shall  state  the  facts 
upon  which  he  relies  to  establish  such  claim  of  title,  etc. 
The  defendants    apparently  sought  to  bring  themselves 
within  that  provision,  but  the  facts  clearly  do  not  The 
title  to  the  lands  was  in  the  state.    Porter  had  no  title  an- 
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thormng  him  to  cut  and  remove  timber  from  the  land  for 
the  purpose  of  manufacture  and  sale,  and  could  confer  none 
upon  the  defendants  or  any  of  them.    Neither  he  nor  they 
could,  as  against  the  state  or  its  grantee,  in  good  faith  ac- 
qaire  title  to  or  enter  upon  the  land  under  the  same,  believing 
such  title  valid.    They  were  each  and  all  chargeable  with 
knowledge  of  the*  provisions  of  the  statute.    Those  who 
trespass  upon  the  public  lands  or  purchase  with  notice  from 
such  trespassers  do  so  at  their  peril.    As  a  general  rule  the 
state  is  not  to  be  bound  by  general  words  in  a  statute,  re- 
strictive of  prerogative  right,  title,  or  interest,  unless  ex- 
pressly named.     U.  S.  v.  Herron^  20  Wall.  251 ;  Palmer  v. 
Hutchimon^  6  App.  Cas.  619,  34Eng.  (Moak),  666;  People  v. 
Herkimer^  4  Cow.  345,  J5  Am.  Dec.  379,  and  cases  cited  in 
the   notes.    Streeter  cut  the  tinjber  from  these  particular 
lands  in  pursuance  of  previous  directions  given  therefor  by 
the  Morgans.    There  being  no  affidavit  of  mistake,  and  the 
facts  not  being  such  as  to  bring  the  case  within  the  provis- 
ion of  ch.  239,  Laws  of  1882,  it  is  conclusively  presumed 
that  the  defendants  knew  the  title  was  in  the  state  at  the 
time  of  such  entry.     It  follows  that,  under  the  statute,  the 
plaintiff  was  entitled  to  such  highest  market  value. 

The  charge  contains  this  instruction:  "If  the  jury  find 
from  the  evidence  that  the  defendants  purchased  the  timber 
in  good  faith,  and  entered  upon  the  land  and  cut  and  took 
the  logs  believing  in  good  faith  that  they  had  acquired  title 
to  such  timber,  then  the  plaintiflP  is  oAly  entitled  to  recover 
actual  damages  sustained  by  him  by  reason  of  such  cutting, 
and  is  not  entitled  to  recover  the  market  value  of  the  logs 
*or  lumber  so  made  out  of  such  logs."  This  was  error  under 
the  rule  stated.  The  instructions  requested  to  the  contrary 
should  have  been  given. 

The  action  is  maintainable  against  all  the  defendants 
jointly.    Smith  v.  Briggs,  64  Wis.  497. 

By  the  Court,—  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial 
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Popp,  Eespondent,  vs.  Swanke  and  others,  Appellants. 
February  7— March  1, 1887. 

BUOute  of  frauds:  Oral  contract  for  the  sale  of  lands:  Spedfie  perfcrmr 

ance, 

1.  Under  sec.  2S04,  R.  S.,  an  oral  agreement  for  the  sale  of  lands  is 

void,  not  voidable  merely,  and  specific  performance  will  not  be  en- 
forced on  the  ground  of  a  part  performance  unless  otherwise  the 
defendant  would  be  enabled  to  practice  a  fraud  upon  the  plaintiff. 

2.  Parol  evidence  of  an  agreement  for  the  sale  of  land  was  admitted 

upon  the  trial  without  objection,  but  the  court  was  requested  to 
filnd  as  a  fact  that  the  contract  i^as  oral,  and  as  a  conclusion  of  lair 
that  it  was  void.  Held,  that  this  was  sufficient  to  raise  the  ques- 
tion of  the  validity  of  the  contract. 
8.  S.,  having  agreed  ofally  to  convey  certain  land  and  certain  personal 
property  to  P.  in  payment  for  certain  lumber  to  be  delivered  to  him 
by  P.,  executed  a  deed  of  the  land  to  P.  and  delivered  it  to  a  tliird 
person  in  escrow,  and  also  executed  a  written  instrument  by  which 
he  transferred  **  all  the  farming  utensils  belonging  to  me  on  the 
farm  described  as  follows  [describing  the  land] ;  the  said  farm  being 
this  day  conveyed  by  me  to  said  P. ;  also  one  hundred  bushels  ot 
oats,  IKty  bushels  of  wheat,  and  six  tons  of  hay  out  of  the  crops 
now  growing  and  being  on  said  premises."  Held,  that  the  contract 
was  within  the  statute  (sec.  2304,  R.  S.)  and  void* 

APPEAL  from  the  Circuit  Court  for  Green  Lake  County. 

Action  to  enforce  the  specific  performance  of  a  contract 
for  the  sale  of  land.  The  complaint  alleges  that  the  plaint- 
iff and  the  defendant '^^^jrw*^  Swanke  entered  into  an  j^ree- 
ment  by  which  the  plaintiff  sold  to  said  defendant  a  lot  of 
lumber  which  the  plaintiff  owned  and  had  at  Saxeville, 
Waushara  county,  and  Fremont,  Waupaca  county,  the  lum* 
ber  at  Saxeville  to  be  transported  by  the  plaintiff  to  Tustin, 
Waushara  county,  arid  the  lumber  at  Fremont  to  be  taken 
by  said  defendant  at  that  place;  that  the  said  defendant 
was  to  pay  therefor  the  S.  i  of  the  S.  E.  i  of  section  14, 
town  25,  range  8,  west,  in  Eau  Claire  county,  and  all  the 
farming  utensils  belonging  to  said  defendant  thereon;  also 
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one  hundred  bushels  of  oats,  fifty  bushels  of  wheat  and  six 
tons  of  hay  out  of  the  crops  then  growing  on  said  premises; 
also  one  buggy  and  $20  in  money;  that  thereupon  the 
said  defendant  gave  the  plaintiff  an  instrument  in  writing 
in  the  words  an^ figures  following: 

"Pbinceton,  Wis.,  May  20th,  1884. 
"  For  a  valuable  consideration  I  hereby  sell  and  set  over 
unto  Ferdinand  Popp  all  the  farming  utensils  belonging  to 
me  on  the  farm  described  as  follows,  to  wit:  '  South  half  of 
the  south-east  quarter  of  section  fourteen  (14),  town  twenty- 
five  (25),  range  eight  (8),  west,  in  Eau  Claire  county.'  The 
said  farm  being  this  day  conveyed  by  me  to  the  said 
Ferdinand  Popp;  also  one  hundred  bushels  of  oats,  fifty 
bushels  of  wheat,  and  six  tons  of  hay  out  of  the  crops  now 
growing  and  being  on  said  premises  as  aforesaid  mentioned 
and  described.  August  Swanke." 

The  complaint  further  alleges  that  at  the  same  time  the 
said  defendant  August  Swanke  and  his  wife  executed  a 
warranty  deed  to  the  plaintiff  of  said  land,  and  the  same 
was  to  be  delivered  to  the  plaintiff  when  he  had  the  lumber 
at  Tustin. 

The  complaint  further  alleges  that  the  plaintiff  has  per- 
formed all  the  conditions  of  said  contract  on  his  part;  that 
he  duly  tran3ix)rted  to  Tustin  all  of  said  lumber  which  was 
at  Saxeville,  and  that  the  said  defendant  has  taken  all  of 
•said  lumber  which  was  at  Fremont  and  three  fourths  of  the 
lumber  which  was  at  Saxeville ;  that  the  said  defendant  has 
dehvered  to  the  plaintiff  said  buggy,  but  in  all  other  things 
refuses  to  fulfil  and  perform  the  conditions  of  said  agree- 
ment on  his  part;  that  he  refuses  to  permit  the  defendant 
Barraun  to  deliver  said  deed  to  the  plaintiff,  and  refuses  to 
deliver  possession  of  said  land  or  of  said  farming  utensils, 
grain,  and  hay,  and  refuses  to  pay  the  plaintiff  said  twenty 
dollars. 
The  answer  states  the  contract  substantially  as  it  is  alleged 
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in  the  complaint  except  that  it  denies  that  the  defendant 
agreed  to  pay  $20  in  money,  and  alleges  that  the  lumber 
was  to  be  delivered  at  Tustin  and  Fremont  free  and  clear 
of  all  charges  whatsoever,  and  that  the  plaintiff  then  repre- 
sented and  it  was  understood  that  the  lumber  was  unmeas- 
ured but  contained  about  140,000  feet.  It  admits  the  mak- 
ing of  the  instrument  set  out  in  the  complaint,  and  also  the 
execution  of  the  warranty  deed,  as  a  part  of  the  agreement, 
and  alleges  that  said  deed  was  delivered  in  escrow  to  the 
defendant  Harrorm^  to  be  delivered  to  the  plaintiff  when 
he  had  delivered  the  lumber  free  of  all  charges  as  above 
stated. 

The  answer  further  alleges  that  the  plaintiff  has  not  per- 
formed all  the  conditions  of  the  contract  on  his  part,  and 
that  he  has  neglected  and  refused  to  deliver  from  30,000  to 
40,000  feet.  It  admits  that  the  defendant  AriguH  Swamke 
has  taken  all  of  the  lumber  which  wa«  at  Fremont  and  a 
portion  thereof  which  was  at  Saxeville,  and  admits  that  the 
plaintiff  demanded  the  deed  of  the  defendant  Harroun^  and 
that  the  latter  refused  to  deliver  the  same  to  the  plaintiff. 
It  alleges  that  when  the  plaintiff  demanded  said  deed  it 
was  not  due  to  him,  and  he  was  not  entitled  to  have  and 
receive  the  same  because  he  had  not  delivered  said  lumber 
or  otherwise  performed  the  conditions  of  said  contract  on 
his  part;  and  further  alleges  that  the  defendant  J.i^^t^ 
Swanke  "  has  always  been  ready  and  still  is  ready  when-* 
ever  the  plaintiff  shall  deliver  as  by  him  agreed  said  luip- 
ber,  to  have  the  deed  so  placed  in  escrow  delivered  to  the 
plaintiff." 

The  court  found  as  facts  that  an  agreement  was  entered 
into  as  alleged  in  the  complaint,  except  that  the  plaintiff 
was  not  to  be  paid  $20  in  money;  that  the  plaintiff  has  snb- 
stantially  complied  with  said  agreement,  but  has  failed  to 
deliver  10,000  feet  of  lumber  of  the  value  of  $110;  that  the 
value  of  said  farm  was  $1,400|  and  the  yearly  valne  of  the 
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use  thereof  was  $300;  that  the  amount  of  lumber  delivered 
was  84,000  feet  of  the  value  of  $11  per  M. ;  that  the  value 
of  the  grain  and  hay  to  be  delivered  by  the  defendant 
Swanke  was  $110,  and  the  value  of  the  farming  utensils  was 
$100;  that  there  was  no  fraud  in  the  said  agreement  or  in 
the  procurement  thereof,  and  no  claim  of  such  was  made 
until  the  trial  of  this  cause,  and  such  issue  is  not  raised  by 
the  pleadings;  that  the  defendant  Swanke  has  had  the  use 
of  said  lumber  for  about  two  years,  and  has  never  offered 
to  return  or  pay  for  the  same,  and  has  also  had  the  use  of 
said  farm. 

As  conclusions  of  law,  the  court  held  that  the  plaintiff  is 
entitled  to  the  immediate  delivery  and  possession  of  said 
deed  from  the  defendant  JSarroun;  that  the  plaintiff  is  en- 
titled to  the  immediate  delivery  and  possession  of  said  land 
and  farm,  and  the  said  farming  utensils,  from  the  defendant 
Swanke;  that  the  plaintiff  is  not  entitled  to  the  delivery  of 
said  grain  from  Swanke,  and  that  said  grain  be  offset  against 
said  lumber  not  delivered;  and  that  neither  party  recover 
costs. 

From  the  judgment  entered  accordingly  the  defendants 
appealed. 

For  the  appellants  there  was  a  brief  by  Jackson  dk  Thomjh 
son,  and  oral  argument  by  Mr.  Thompson. 

For  the  respcmdent  the  cause  was  submitted  on  the  brief 
of  Gabe  Bouck.  He  contended,  irUer  alia^  that  the  question 
of  the  validity  of  the  contract  was  not  raised  by  the  plead- 
ings or  evidence,  and  it  is  too  late  to  raise  it  in  this  court. 
That  it  was  oral  is  only  a  matter  of  inference.  Wood  on 
Frauds,  sec.  537;  Browne  on  Stat.  Frauds,  sees.  505,  555; 
R^  on  Stat.  Frauds,  sees.  529-541,  and  cases  cited  in 
notes;  Duffy  v.  O'Donovam^y  46  N.  Y.  226;  Ma/rston  v. 
SfweU,  66  id.  206;  Bomnier  v.  Am.  Spiral  S.  Co.  81  id.  468; 
^Iger  V.  Johnson,  4  Hun,  412;  Thurman  v.  Stevens,  2  Duer, 
609;  Zewin  v.  Stewart,  10  How.  Pr.  513;  Gardner  v.  Armr 
^ong,  81  Mo.  686;  Dinkel  v.  Gunde^nffer,  85  id.  172,  653; 
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Sherwood  v.  Saxton,  63  id.  78;  AUison  v.  O.  dk  N.  W.  R.  Co. 
42  Iowa,  874;  League  v.  Davisy  53  Tex.  14;  Sinclair  v. 
Arjnitagey  12  N.  J.  Eq.  177.  Where  the  defendant  admits 
a  verbal  contract  by  his  answer  the  case  will  be  taken  out 
of  the  statute,  even  if  there  has  been  no  part  performance. 
Wood  on  Frauds,  sees.  514,  517  and  cases  cited. 

CoLB,  C.  J.  There  is  an  insuperable  difficulty  in  the  way 
of  affirming  this  judgment.  The  action  is  to  enforce  the 
specific  performance  of  a  parol  contract  for  the  sale  of 
land.  There  has  been  no  such  part  performance  of  the 
contract  as  will,  under  the  decisions  of  this  court,  take  the 
case  out  of  the  statute.  Blanohard  v.  McDougal^  6  Wis. 
167 ;  Smith  v.  Flnch^  8  Wis.  245.  In  Smith  v.  Finchy  Whiton, 
C.  J.,  says:  "It  is  only  in  cases  where  the  defendant 
would  be  enabled  to  practice  a  fraud  upon  the  complainant 
unless  the  contract  is  specifically  executed  that  a  court  of 
equity  will  interfere.  If  the  purchaser  has  gone  into  pos- 
session of  the  land  so  as  to  rendef  him  liable  as  a  trespasser 
if  the  agreement  is  held  void,  the  court  will  enforce  per- 
formance." Our  statute  expressly  declares  that  every  con- 
tract for  the  sa}e  of  lands  shall  be  void  unless  the  contract, 
or  some  note  or  memorandum  thereof  expressing  the  con- 
sideration, be  in  writing,  and  be  subscribed  by  the  party  bjr 
whom  the  sale  is  made,? or  by  his  lawfully  authorized  agent 
Sec.  2304,  R.  S.  The  difference  between  the  phraseology 
of  our  statute  and  that  of  the  English  statute  of  29  Car. 
II.,  and  of  the  statutes  of  most  of  our  sister  states,  is 
pointed  out  by  Dixon,  C.  J.,  in  Mrandeis  v.  NewtadU^  13 
Wis.  142.  Our  statute  says  the  contract  shall  he  void  if  not 
in  writing.  It  is  not  merely  voidable,  as  the  learned  coun- 
sel for  the  plaintiff  contends.  The  distinction  between  a 
void  and  a  voidable  contract  is  important,  and  cannot  be 
disregarded.  The  contract  in  question  is  of  the  former 
character. 

But  the  same  counsel  suggests  that  it  is  too  late  to  raise 
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the  objection  that  the  contract  is  invalid,  because  the  ob- 
jection was  not  taken  by  the  pleadings  or  evidenqe.  Bat 
the  objection,  we  think,  is  available  as  the  record  stands. 
The  answer  states,  in  substance,  that  the  plaintiff  and  de- 
fendant entered  into  a  parol  agreement,  whereby  the  plaint- 
\S  sold  to  the  defendant  a  lot  of  lumber  which  the  plaintiff 
owned  and  had  at  Saxeville  in  the  county  of  Waushara, 
and  at  Fremont  in  the  county  of  Waupaca ;  that  by  the 
terms  of  this  agreement  it  was  provided  that  the  plaintiff 
should  transport  and  deliver  the  Saxeville  lumber  at  Tustin 
free  from  charges,  etc. ;  that  in  consideration  thereof  the 
defendant  was  to  convey  to  him  the  land  referred  to  in  the 
complaint,  and,  in  addition,  transfer  certain  personal  prop- 
erty named ;  that  at  the  time,  as  a  part  of  the  arrangement 
or  agreement,  the  defendant  and  wife  executed  a  deed  of 
the  land  to  the  plaintiff,  and  delivered  it  in  escrow  to  the 
defendant  Harroun.  The  answer  further  alleges  that  the 
plaintiff  failed  to  perform  the  conditions  of  the  contract  on 
his  part  to  be  performed.  All  of  the  evidence  in  regard  to 
the  parol  contract  seems  to  have  been  admitted  without  ob- 
jection—  the  parties  differing  materially  as  to  its  terms. 
At  the  close  of  the  trial  the  defendant's  counsel  requested 
the  court  to  find  as  a  fact  that  the  contract  was  by  parol, 
and  as  a  conclusion  of  law  that  it  was  void  under  the  stat- 
ute. Thi^s  was  sufficient  to  raise  the  question  as  to  the 
invalidity  of  the  contract  in  the  court  below. 

From  this  statement  of  the  case  it  is  very  plain  that  it 
comes  fully  and  precisely  within  the  decision  in  CampbeU  v. 
Thomm^  42  Wis.  439;  for  it  is  impossible  to  distinguish  the 
cases  npon  any  material  point.  There,  in  pursuance  of  an 
oral  agreement  for  the  sale  of  land  by  the  defendant  to  the 
plaintiff,  the  latter  paid  a  small  part  of  the  purchase  money, 
and  the  defendant  executed  a  deed  of  the  land  running  to 
the  plaintiff  (in  which  the  consideration  was  simply  stated 
to  be  $3,100),  and  delivered  the  conveyance  to  H.,  with  di- 
Vou  68—24 
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rections  to  deliver  it  to  the  plaintiff  if  the  latter  shoald  on 
the  second  day  thereafter  deposit  with  H.  his  two  notes  for 
a  certain  sum  secured  by  a  mortgage,  and  also  pay  to 
H.  for  the  defendant  the  balance  of  the  consideration. 
Within  the  time,  the  plaintiff  offered  to  H.  the  notes,  mort- 
gage, and  money;  but  H.,  by  the  defendant's  direction,  re- 
fused to  deliver  to  him  the  deed,  and  at  the  same  time 
tendered  back  to  the  plaintiff  the  money  already  paid.  In 
an  action  against  the  vendor  and  depositary  to  compel  a 
delivery  of  the  deed  to  the  plaintiff,  the  court  held  that  the 
contract  of  sale,  resting  as  it  did  in  parol,  could  not  be  en- 
f6roed.  The  case  was  very  fully  and  ably  argued  on  the 
first  hearing  and  on  the  rehearing  which  was  granted,  and 
it  was  most  carefully  and  thoroughly  examined  by  the  court 
The  instructive  opinions  filed  by  Mr.  Justice  Lyow  and  the 
chief  justice  contain  all  the  law  and  reasons  which  need 
be  presented  to  vindicate  the  soundness  of  the  decision 
made.  It  would  be  idle  to  enter  upon  a  further  discossion 
of  the  question  here. 

In  this  case  all  the  terms  for  the  contract  of  sale  rest  in 
parol,  the  consideration  for  the  conveyance,  and  the  stipu- 
lations as  to  the  sale  and  delivery  of  the  lumber.  True, 
the  defendant  Swanke  gave  a  written  bill  of  sale  of  the 
personal  property  which  the  evidence  shows  he  sold  with 
the  land,  in  which  he  transfers  "all  the  farming  utensils  be- 
longing to  me  on  the  farm  described  as  follows,  to  wit:  S. 
i  S.  E.  i  sec.  14,  town  25,  range  8  west,  in  Eau  Claire 
county, —  the  said  farm  being  this  day  conveyed  by  me  to 
said  Ferdinand  Popp;  also  one  hundred  bushels  of  oats,  and 
fifty  bushels  of  wheat,  and  six  tons  of  hay  out  of  the  crops 
now  growing  and  being  on  said  premises  as  aforesaid  men- 
tioned and  described."  But  this  bill  of  sale  does  not  state 
that  the  personal  property  sold  and  farm  conveyed  was  in 
consideration  of  the  lumber  purchased.  So,  when  we  in- 
quire what  the  contract  for  the  sale  of  the  land  was,  we 
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find  it  was  not  in  writing.  Therefcnre  it  is  obvious  that 
there  was  no  valid  contract  to  sell  and  convey  the  land,  be- 
cause aU  rested  in  paroL  Perhaps  no  case  could  be  pre- 
sented which  would  more  forcibly  illustrate  the  wisdom  of 
the  statute  than  the  one  at  bar.  The  contract  of  sale,  as 
stated  in  the  complaint,  differs  from  the  contract  set  forth 
in  the  answer.  The  parties  differ  materially  as  to  the  terms 
of  the  contract  in  their  testimony.  The  defendant  says 
that  the  plaintiff  represented  that  the  saw-bill  called  for 
from  140,000  to  145,000  feet  and  that  he  relied  upon  this 
statement  as  to  the  quantity  of  lumber  purchased.  The 
court  found  that  the  quantity  of  lumber  delivered  was 
84^000  feet,  which  the  plaintiff  says  was  all  he  undertook  to 
deliver.  And  there  were  other  differences  in  the  versions 
which  the  parties  give  of  the  transaction.  The  parties  con- 
tradict each  other;  one  or  the  other  perhaps  "  committing 
just  such  perjury  as  the  statute  was  passed  to  prevent." 
Ryan,  C.  J.,  in  CampbM  v.  Thomas. 

But  it  is  said  the  bill  of  sale  to  which  we  have  referred, 
and  the  conveyance  of  the  land  made  at  the  time  and  de- 
posited with  Harroun  in  escrow,  satisfy  all  the  requirements 
of  the  statute.  But  the  bill  of  sale  states  no  contract  for 
the  sale  of  land.  It  describes  the  farming  utensils  and 
crops  sold  as  being  and  growing  upon  a  tract  of  land  which 
**is  this  day  conveyed  by  me  to  Ferdinand  Poj^^  But  this 
shows  no  valid  contract  for  the  sale  of  the  land.  We  must 
stiU  resort  to  parol  evidence  to  ascertain  what  that  contract 
was.  But  this  we  are  not  permitted  to  do,  because  the 
statute  requires  such  a  contract,  or  some  note  or  memoran- 
dum thereof  expressing  the  consideration,  to  be  in  writing. 

The  court  found  that  the  plaintiff  delivered  on  the  con- 
tract 84,000  feet  of  lumber,  of  the  value  of  $11  per  thousand. 
No  exception  is  taken  to  this  finding  upon  either  side.  The 
plaintiff  admits  that  "he  received  a  buggy  on  the  contract, 
the  value  of  which  is  not  determined.     The  counsel  for  the 
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defendant  states  that  he  concedes  the  right  of  the  circuit 
court,  under  the  circumstances,  to  retain  jurisdiction  of  the 
action  for  the  purpose  of  awarding  compensation  to  the 
plaintiflP  for  the  value  of  the  lumber  delivered,  after  deduct- 
ing the  price  of  the  buggy.  Certainly,  such  a  judgment 
would  work  no  injustice  to  any  one,  and  the  rights  of  the 
parties  can  be  fully  protected  by  the  court  so  adjusting  the 
matter,  and  save  them  the  expense  of  bringing  a  suit  at  law 
to  recover  the  value  of  the  lumber.  Of  course,  the  question 
of  costs  can  be  settled  by  the  court  below  as  justice  may 
require. 

By  the  GoutL —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  further  proceedings 
according  to  law. 


Will  of  Silvbrthoek. 
February  7  —  March  1,  1887. 


Wilib:  EvmENCE.    fl^Sj  Testamentary  capacity:    Burden  of  proof, 
(i)  Transactions  with  deceased:  Competency  of  devisee  to  testify. 

1.  The  evidence  in  this  case — showing,  among  other  things,  that  the 
testator  had  for  several  years  been  suffering  from  softening  of  tbe 
brain,  which  finaUj  culminated  in  his  death  at  the  age  of  seventy- 
five  shortly  after  the  execution  of  the  wiU;  that  at  times  he  bsA 
suffered  from  severe  nervous  prostration,  and  that  during  sach 
times  his  intellect  was  very  feeble  and  his  power  of  memory  lai^^J 
gone,  but  that  in  the  intervals  between  such  attacks  his  mind  was 
reasonably  clear ;  that  in  one  of  such  intervals  he  gave  directiqps 
for  drawing  the  will  and  executed  the  same;  and  that  the  elements 
entering  into  the  wiU  were  few  and  simple,  and  the  will  itself  a 
reasonable  one — is  held  to  sustain  the  finding  of  the  county  and 
circuit  courts  that  the  testator  had  suflSdent  testamentary  capacity 
to  execute  the  wiU. 

%.  Whether  a  devisee  or  legatee  named  in  a  will  is  competent  to  testify 
in  support  of  the  will  to  conversations  and  transactions  with  tbe 
testator  in  his  life  time,  not  determined. 
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8.  Lyon,  J.,  is  of  the  opinion  that  the  statute  (sec.  8788,  R  S.)  requires 
affirmative  proof  of  the  testator's  sanity  before  a  will  can  be  ad- 
mitted to  probate ;  but  that  when  a  prima  facie  case  has  been 
made,  the  presumption  of  sanity  arises,  and  the  burden  of  proof  is 
thereafter  upon  the  contestant. 

APPEAL  from  the  Circuit  Court  for  Wihnehago  County. 
An  instrument  purporting  to  be  the  last  will  and  testa- 
ment of  Levi  Silverthorn  was  presented  to  the  county 
court  for  probate  by  Levi  J,  SUverthortty  one  of  the  exec- 
utors named  therein.  The  probate  thereof  was  opposed 
by  Rebecca  Silvert/tom,  the  widow  of  the  alleged  testator. 
After  a  hearing,  the  county  court  admitted  the  instrument 
to  probate.-  Mrs.  Silverthorn  thereupon  appealed  to  the 
circuit  court,  and  the  matter  was  tried  in  that  court.  After 
the  trial  the  court  made  and  filed  the  following  findings  of 
fact: 

"  (1)  That  Levi  Silverthorn  died  in  the  county  of  Winne- 
bago, where  he  had  been  for  many  years  a  resident,  on  the 
23d  day  of  December,  1884.    (2)  That  the  disease  of  which 
he  died  was  softening  of  the  brain,  and  that  such  disease 
had  been  steadily  progressing  for  several  years,  until  it  cul- 
minated in  his  death  at  the  age.  of  seventy-five  or  there- 
abouts.   (3)  That  on  the  16th  day  of  July,  1884,  he  duly 
made,  executed,  published,  and  declared  as  his  last  will  and 
testament  the  instrument  in  controversy.    (4)  That  at  the 
time  of  making  said  will,  and  for  a  long  time  prior  thereto, 
his  intellect  was  very  feeble;  that  his  power  of  memory  was 
largely  gone,  and  that  his  power  of  continuity  of  thought 
was  largely  destroyed,  and  he  was  capable  of  transacting 
only  the  simplest  kind  of  business,  such  as  the  purchase  of 
small  quantities  of  groceries  and  supplies  for  his  family, 
and  then,  in  many  cases,  he  was  not  capable  of  making  the 
proper  change  therefor,  but  was  obliged  to  ask  others  to  do 
it  for  him;  that  at  the  time  and  times  last  aforesaid  he  was 
frequently  unable  to  remember  the  names  of  some  of  his 
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nearest  neighbors  and  friends,  and  would  be  obliged  to  in- 
quire who  they  were;  that  in  the  little  village  of  Omro 
where  he  resided  he  was  frequently  unable  to  tell  where  he 
was,  and  required  the  assistance  of  friends  to  show  him  the 
way  home.     (5)  That  in  common  conversation  he  would 
frequently  lose  the  train  of  his  idea,  and  would  have  to  be 
prompted  to  enable  him  to  regain  it;  that  sometimes  he 
would  then  go  on  with  the  subject,  and  at  others  would 
again  seem  to  lose  the  idea.    (6)  That  all  the  intelligent 
oonrersations  shown  at  or  about  the  time  of  the  maJcing  ot 
this  will  (in  controversy)  were  of  the  simplest  kind,  and  per- 
tained to  farming  or  the  handling  of  farm  products,  whiok 
had  been  his  life-work.     (7)  That  he  had  a  severe  illnesi 
some  five  or  six  years  prior  to  his  death,  which  serioudy 
impaired  his  health  both  physically  and  mentally,  and  from 
that  time  until  his  death  his  intellect  was  constantly  grow- 
ing more  and  more  feeble.    (8)  That  no  undue  influence 
was  exercised  in  the  making  or  procurement  of  said  insl^ra- 
ment  proposed  as  a  will.      (9)  That  on  the  27th  day  of 
December,  1880,  he  executed  in  due  form  a  previous  will, 
which  has  been  offered  in  evidence  in  this  cause,  and  pro- 
pounded.   (10)  That  said  instrument,  made  July  16, 1884, 
was  the  last  will  and  testament  of  said  Levi  SilverthoriL 
(11)  That  he  had  sufficient  testamentary  capacity  to  execute 
said  will." 

The  court  also  made  and  filed  the  following  oonclusions 
of  law  from  the  facts  so  found :  "  (1)  That  said  Levi  Silver- 
thorn  had,  at  the  time  (July  16,  1884)  of  making  said  will, 
sufficient  testamentary  capacity  to  make  a  will.  (2)  That 
the  instrument  last  aforesaid  was  his  last  will  and  testa- 
ment, duly  executed,  published,  and  declared  as  such.  (3) 
That  the  judgment  of  the  county  court  herein  should  be 
affirmed." 

Judgment  was  thereupon  entered  affirming  the  judgment 
of  the  county  court  admitting  such  instrument  to  probate. 
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The  contestant,  Mr%,  SUvertJiom^  appeals  to  this  court  from 
the  judgment  of  affirmance. 

For  the  appellant  there  was  a  brief  by  Oary  cfe  Forward^ 
and  oral  argument  by  Mr,  Oary,    They  contended,  inter 
alia^  that  the  mind  of  the  testator  was  so  impaired  that  a 
testamentary  disposition  of  his  property  should  not  be  sus- 
tained unless  affirmatively  proved  to  have  been  fairly  made. 
Matory  v,  SUber,  2  Brad.  Sur.  147.    Nothing  but  the  most 
clear  and  satisfactory  proof  can  establish  this  instrument  as 
a  wilL     Dda/ield  v.  Parish,  25  K  Y.  35,  36;  Mowry  v.  Sil- 
her,  2  Brad.  Sur.  133,  147;  Boyd  v,  Boydy  66  Pa.  St.  283; 
CuMertean^a  Appeal^  97  id.  163 ;  /;*  re  WeUh,  1  Redf.  Sur, 
238-9,  241-5 ;  In  re  Ames,  51  Iowa,  596.    It  was  error  to 
allow  Levi  J.  Silverthorn  to  testify  to  any  transactions  or 
oommunications  of  the  deceased  at  the  time  of  the  making 
of  this  instrument,  since  he  is  a  party  to  this  suit,  and  de- 
rives his  interest  from  the  deceased.    Sec.  4069,  R,   S.; 
Daniels  v.  Foster,  26  Wis.  686;  Belden  v.  Scott,  65  id.  425; 
Holcoinb  V.  Holcomh,  95  N.  Y.  316,  326.    In   cases  of  wills 
the  burden  of  proof  is  upon  the  proponent  to  establish  the 
fact  that  the  testator  was  of  sound  and  disposing  mind;  and 
this  burden  riever  shifts  during  the  trial,  but  remains  with 
the  party  setting  up  the  will.    Sec.  3788,  R.  S. ;  Delafield 
».  Parish,  25  N.  Y.  9,  29-35;   WiUiamsv.  EoUnson,  42  Vt. 
658,  662-4;  Grownitishield  v,  Growninshield,  2  Gray,  526 
Oerrishv,  Nason,  22  Me.  338;  CiUey  v.  CiUey,  34  id.  162 
Rees  V,  StUle,  38  Pa.  St.  138;  Biggs  v.  Wilton,  13  111.  15 
Trish  V,  Newell,  62  id.  196;  Comstoch  v.  Hadlyme  Foe.  Soo. 
8  Conn.  254;  Tingleyv.  CowgiU,  ^S  Mo.  291;  Benn  v.  So- 
mas, 33  Tex.  760. 

For  the  respondent  there  was  a  brief  by  Bicks  <&  Phillips, 
and  oral  argument  by  Mr.  Hicks  and  A,  H,  Goss,  They 
argued,  among  other  things,  that  when  the  disease  is  inter- 
mittent in  its  nature,  it  does  not  affect  testamentary  capacity, 
if  the  testator  was  free  from  it  at  the  time  of  making  his 
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will.  Gary's  Prob.  Law,  sec.  125  and  cases  cited;  9  Greg. 
128;  94  111.  560;  21  Me.  461;  31  N.  J.  Eq.  633;  4  Bradf. 
Suit.  238;  49  Wis.  179,  183.  The  testimony  of  Levi  J, 
SU^erthom  was  competent.  3  Redf.  78;  Will  of  Wilson, 
103  N.  T.  374;  Brown  v.  Bell,  58  Mich.  58.  The  burden  of 
proving  testamentary  capacity  is  in  the  first  instance  upon 
the  proponent  of  the  will.  But  after  he  has  made  \i\%  prima 
facie  case,  and  formally  complied  with  the  statutory  re- 
quirement, the  burden  shifts  to  the  contestant  and  remains 
with  him  throughout  the  trial.  Sloan  v.  Maxwell^  13  N.  J. 
Eq.  563,  580;  Hawkins  v.  Grimes,  13  B.  Mon.  257,  270; 
Gla/rh  v.  EUis,  9  Oreg.  Vi%\Higgins  v.  Carlton,  28  Md.  115, 
132;  Tyson  v.  Tyso7i's  ExWs,  37  id,  567,  584;  GrabiU  r. 
Bar^*,  5  Pa.  St.  441,  443,  447;  PeUwv.  Bingham,  10  K  H. 
614,  516;  Perkins  v,  Perkins,  39  id.  163, 168-170;  Kempsey 
V.  McGinniss,  21  Mich.  124,  147-8;  Barnes  v.  Barnes,  66 
Me.  286,  300;  Wehhet*  v.  SuUivan^  58  Iowa,  260;  PoUer  v. 
MoAlpine,  3  Demarest,  108,  115;  Will  of  Cole,  49  Wis.  179, 
182;  lewis'  WiU,  51  id.  101,  112. 

Lyon,  J.  1.  The  main  question  presented  by  this  appeal 
is,  Was  Levi  Silverthorn,  the  alleged  testator,  of  sound  and 
disposing  mind  and  memory  when  he  executed  the  instru- 
ment propounded  and  probated  as  his  last  will  and  testa- 
ment? As  is  usual  in  cases  in  which  testators  who,  when 
they  executed  their  respective  wills,  were  on  the  border-line 
between  mental  competency  and  incompetency,  the  opin- 
ions of  witnesses  in  this  case  as  to  the  mental  status  of  Levi 
Silverthorn  are  in  conflict.  This  results  from  the  different 
circumstances  under  which  they  saw  him,  and  his  various 
mental  conditions  atdififerent  times,  which  came  under  their 
respective  observations.  The  causes  for  such  conflict  of 
opinion  or,  at  least,  for  the  opinion  that  the  deceased  was  of 
unsound  mind,  are  quite  clearly  reflected  in  the  findings 
of  the  learned  circuit  judge.    Those  findings,  from  the  sec- 
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ond  to  the  seventh  inclosive,  contain  statements  of  many 
facts  and  circumstances  which,  taken  together  and  assuming 
that  the  same  conditions  existed  when  the  will  was  executed, 
probably  make  a  case  of  want  of  testamentary  capacity, 
and  which,  unexplained,  would  be  in  conflict  with  the 
eleventh  finding  that  the  deceased  then  ^'  had  sufficient  tes- 
tameiltary  capacity  to  execute  said  will."  But  after  a  care- 
ful examination  of  the  testimony,  we  are  satisfied  that  there 
is  no  real  conflict  in  the  findings  of  fact,  but  that  any  ap- 
parent conflict  therein  may  be  satisfactorily  explained  with- 
out disturbing  any  of  them. 

"When  the  will  in  question  was  executed,  Levi  Silverthom 
was  physically  quite  infirm.     The  process  of  softening  of 
his  brain  had  been  going  on  for  several  years,  but  had  not 
brought  him  to  the  state  of  idiocy  or  even  incipient  idiocy. 
His  disease,  however,  caused  serious  nervous  disturbances. 
At  intervals  he  suffered  from  severe  nervous  prostration, 
continuing  two  or  three  days  at  a  time.     Often  at  these 
times  he  was  in  the  mental  condition  described  in  the 
fourth,  fifth,  and  sixth  findings  of  fact.    Probably  hS  could 
not  at  those  times  have  made  a  valid  will.    But,  in  the  in- 
tervals between  such  attacks,  there  is  abundant  evidence 
that  his  mind  was  reasonably  clear,  and  that  he  had  suffi- 
cient mental  capacity  to  make  a  valid  will,  within  the  rules 
of  testamentary  capacity  which  have  frequently  been  laid 
down  by  this  court.     The  elements  entering  into  his  will 
were  few  and  simple,  and  were  all  the  subjects  of  daily 
conversation  and   thought.    His  property  consisted  of  a 
farm  of  140  acres  and  the  usual  outfit  of  such  a  farm ;  forty 
acres  of  land  detached  therefrom;  a  small  homestead  in 
Omrb,  a  few  miles  from  his  farm,  on  which  he  resided;  a 
life  insurance  of  $1,000,  taken  for  the  benefit  of  his  wife; 
his  household  goods;  and  perhaps  a  small  amount  of  other 
personal  property.    He  had  a  wife  and  an  adopted  son, 
who  lived  on  his  farm.     He  had  also  a  nephew  and  grand- 
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son,  each  of  whom  bore  his  name.  They  were  evidently 
his  favorites.  No  other  persons  seemed  to  stand  so  near  to 
him  as  these  persons  above  mentioned,  and  to  them  (and  a 
favorite  niece),  in  different  proportions,  he  gave  his  prop- 
erty. To  gather  and  hold  these  elements  in  his  mind,  to 
oomprehend  their  relations  to  each  other,  and  to  form  a 
rational  judgment  based  upon  them,  would  not  seem  to  re- 
quire any  great  mental  power  or  effort.  A  man  of  very 
moderate  intellectual  ability  would  be  equal  to  such  a  task. 

We  are  satisfied  from  the  evidence  that  during  the  inter- 
vals between  the  periods  of  sickness  and  prostration  above 
mentioned  the  testator  was  usually  competent  to  make  a 
valid  testamentary  disposition  of  his  property ;  that  during 
one  of  these  intervals  he  gave  directions  for  drawing  the 
will  in  question,  and  executed  the  same;  and  that  he  suffi- 
ciently understood  the  nature  and  effect  of  what  he  wa« 
doing.  Such,  we  think,  must  have  been  the  views  of  the 
circuit  judge,  although  not  as  fully  expressed  in  the  find- 
ings as  might  be  desirable.  We  understand  the  condition 
of  th^ testator  described  in  the  fourth,  fifth,  and  sixth  find- 
ings of  fact  relates  only  to  his  periods  of  sickness  and 
prostration,  and  that  described  in  the  eleventh  finding  to 
the  lucid  intervals  between,  including  that  during  which 
the  will  was  executed.  This  view  makes  the  findings  con- 
sistent with  each  other,  and  in  accord  with  the  fair  prepon- 
derance of  the  evidence. 

2.  On  the  trial  the  proponent,  Levi  J.  Silverthom,  who 
is  one  of  the  devisees  named  in  the  will,  was  permitted, 
against  objection,  to  testify  to  conversations  and  transac- 
tions with  the  testator  in  his  life-time.  We  are  inclined  to 
think  the  testimony  was  incompetent  under  sec.  4069,  R  8., 
and  have  acted  upon  that  impression  by  excluding  from 
our  consideration  the  testimony  objected  to.  We  do  not, 
however,  determine  the  question  of  the  admissibility  of 
such  testimony  in  like  cases. 
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3.  In  the  argument  of  the  cause  in  this  court  there  was 
some  debate  as  to  which  party  is  charged  with  the  burden 
of  proof  when  probate  of  a  will  is  contested  because  of  the 
alleged  mental  unsoundness  or  insanity  of  the  testator.  It 
was  said  that  a  remark  in  the  opinion  prepared  by  the 
writer  in  the  case  of  Will  of  Cole^  49  Wis.  179,  has  led  some 
members  of  the  bar  to  maintain  that,  when  a  will  is  pre- 
sented for  probate,  no  affirmative  proof  of  the  mental 
soundness  or  sanity  of  the  testator  is  required,  but  that  the 
presumption  of  sanity  asserted  in  that  case  is  sufficient. 
We  were  somewhat  pressed  by  one  of  the  learned  counsel 
to  make  a  farther  deliverance  on  that  subject. 

This  question  of  the  onus  probcmdi  in  such  cases  does  not 
necessarily  arise  on  this  appeal,  for  we  think  the  findings 
of  fact  are  sustained  by  a  preponderance  of  proof.     Hence 
the  question  will  not  be  here  determined.    Under  the  cir- 
cumstances, however,  the  writer  will  be  pardoned  for  ex- 
pressing the  opinion,  on  his  own  responsibility  and  without 
consultation  with  his  brethren,  that  the  statute  (sec.  3788, 
R.  8.)  requires  affirmative  proof  to  be  made  of  the  mental 
soundness  of  the  testator  before  the  will  can  be  admitted 
to  probate,  ai)d  that  until  such  affirmative  proof  is  made 
there  is  no  presumption  of  sanity ;  but  that,  when  a  prima 
facie  case  of  sanity  is  made  by  the  proofs,  and  some  con- 
testant makes  an  issue  as  to  the  sanity  of  the  testator,  the 
presumption  of  sanity  arises,  and  the  burden  of  proving  the 
testator  of  unsound  mind  is  upon  him  who  asserts  it.    Noth- 
ing further  or  different  was  intended  in  the  Cole  Will  Casey 
or  fairly  to  be  inferred  from  the  language  there  used,  which 
is  as  follows:  "  However,  the  legal  presumption  is  in  favor 
of  sanity,  and,  on  the  issue  of  sanity  or  insanitj^  the  burden 
is  upon  him  who  asserts  insanity  to  prove  it.     Hence,  in  a 
doubtful  case,  unless  there  appears  a  preponderance  of  proof 
of  mental  unsoundness,  the  issue  should  be  found  the  other 
way." 
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By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. The  taxable  costs  in  this  court  will  be  paid  out  of 
the  estate  of  the  testator.  The  rule  of  costs  in  the  circuit 
and  county  courts  is  stated  in  Will  of  Smithy  52  Wis.  543. 

See  note  to  this  case  in  82  N.  W.  Rep.  287.—  Rep. 


Duffy,  Respondent,  vs.  Hioket,  Appellant. 

February  8— March  1, 1887. 

PBAoncE.  ("J  J  Change  of  venue:  Motion  after  reference,  (2)  Bxferenct: 

Correcting  minutes  of  evidence:  New  trial,    (S)  Order  of  proof :  i 

Discretion,    (4 J  Trial  by  referee:  Improper  evidence:  Reversal  of  i 

judgment,    (5,  6 J  Taxation  of  costs:  Bemission  of  excess:  Costs  on 
fanner  trial  ] 


1.  An  application  for  a  change  of  the  place  of  trial  on  the  ground  of 

prejudice  of  the  judge,  made  after  the  cause  has  been  referred  and 
the  referee  has  made  his  report,  is  too  late. 

2.  The  fact  that  a  referee's  minutes  of  the  evidence  have  been  changed 

is  not  a  gi'ound  for  setting  aside  his  report  and  directing  a  new 
trial.    The  remedy  is  by  correction  of  the  minutes. 

8.  The  admission  of  evidence  in  reply,  which  should  have  been  given 
in  opening  the  case,  is  a  matter  in  the  discretion  of  the  trial  court 
and  if  tlie  opposite  party  has  not  been  injured  by  its  admission  out 
of  its  proper  order  the  judgment  will  not  be  reversed  therefor. 

4  The  admission  of  improper  evidence  by  a  referee  is  not  ground  for  a 
reversal  if  there  was  sufficient  evidence  properly  admitted  to  sus- 
tain the  findings. 

5.  An  error  in  the  taxation  of  costs,  by  the  allowance  of  too  large  a 
sum,  is  cured  by  a  remission  of  the  excess  before  the  appeal  is  taken. 

6  Where  costs  have  been  taxed  on  a  former  trial  the  amount  thereof 
may  be  allowed  as  a  single  item  upon  a  final  taxation  in  favor  of 
the  same  party. 

APPEAL  from  the  County  Court  of  Fond  du  Lao  County. 

The  case  is  sutBciently  stated  in  the  opinion. 

De  W,  C.  Priesty  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  F.  F.  Ih^^ 
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attorney,  and  Duffy  &  McCrory^  of  counsel,  and  oral  argu- 
ment by  Mr.  R  F.  Duffy. 

Taylob,  J.    This  action  was  tried  in  the  county  court  of 
Fond  du  Lac  county.    It  was  an  action  upon  an  account  for 
work  and  labor  and  for  goods  sold  and  delivered.     On  the 
part  of  the  defendant  a  counterclaim  was  set  up.    The  case 
was  referred  to  a  referee  to  hear,  try,  and  determine.    No 
question  is  made  upon  the  order  of  reference.    The  referee 
tried  the  case,  and  found  in  favor  of  the  plaintiff,  and  di- 
rected judgment  in  his  favor  for  the  sum  of  $208.52,  and 
costs  of  the  action.    Upon  the  filing  of  the  report  of  the 
referee  the  appellant  filed  an  affidavit  of  prejudice  and 
asked  that  the  cause  be  removed  on  account  of  the  preju- 
dice of  the  county  judge.    This  motion  was  denied,  and  ex- 
ception taken.    Exceptions  were  taken  to  the  report  of  the 
referee,  and  the  county  court  was  asked  to  modify  the  re- 
port in  various  respepts,  and  also  to  set  aside  the  report  and 
re-refer  the  case.     All  exceptions  and  objections  to  the  re- 
port were  overruled  by  the  county  court,  and  the  report  of 
the  referee  was  in  all  things  affirmed  and  judgment  entered 
as  directed  by  the  referee.    Exceptions  were  also  taken  by 
the  appellant  to  the  bill  of  costs  as  taxed  by  the  clerk  and 
affirmed  by  the  court  on  motion  to  set  aside  the  taxation. 
A.fter  judgment  was  entered,  the  defendant  appealed  there- 
from to  this  court. 

It  is  alleged  that  the  court  erred  in  not  granting  the  ap- 
pellant's motion  to  change  the  place  of  trial  on  account  of 
the  prejudice  of  the  judge.  We  think  the  motion  came  too 
late,  after  the  cause  had  been  referred  and  the  referee  had 
made  his  report.  This  court  determined  this  question 
against  the  appellant  in  Gah^na  v.  O'Bleneas^  40  Wis.  469, 
477;  Swinefard  v.  Pameroy,  16  Wis.  653. 

The  learned  counsel  for  the  appellant  claims  that  the 
court  erred  in  refusing  to  set  aside  the  report  and  re-refer 
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the  action,  because  he  alleges  the  minutes  of  tlie  referee  in 
regard  to  certain  evidence  had  been  changed.  Had  it  bem 
satisfactorily  shown  that  the  minutes  had  been  changed,  it 
would  have  been  no  ground  for  setting  aside  the  report  and 
ordering  a  new  trial  The  remedy  in  such  case  wonkt  be 
to  correct  the  minutes  of  the  evidence  in  accordance  with 
the  facts.  We  think,  however,  that  the  appellant  failed  in 
showing  that  the  evidence  as  reported  by  the  referee  was 
not  a  correct  report.  The  preponderance  of  the  evidence 
seems  to  us  to  be  in  favor  of  the  minutes  of  the  referee. 

The  learned  counsel  for  the  appellant  claims  that  the 
court  should  have  modified  the  report  by  finding  that  the 
defendant  be  allowed  $202.35  as  a  counterclaim  against  the 
respondent,  which  was  wholly  disallowed  by  the  referee. 
This  was  a  claim  for  taking  care  of  some  sheep,  a  horse, 
and  two  heifers  of  the  plaintiff  while  the  plaintiff  was  away 
from  his  home  and  fj^rm.  On  the  part  of  the  respondent  it 
was  claimed  that  the  defendant  agreed  to  take  care  of  said 
stock  for  one  half  of  the  wool  of  the  sheep,  and  one  half 
of  the  lambs,  and  that  he  was  to  have  the  use  of  the  cow 
for  keeping  her.  Upon  this  question  the  evidence  was 
somewhat  in  conflict;  but  it  is  sufficient  upon  this  appeal 
that  it  does  not  appear  that  the  clear  preponderance  of  the 
evidence  is  in  favor  of  the  claim  made  by  the  appellant. 

The  appellant  also  claims  that  he  ought  to  have  been 
allowed  $50  for  the  board  of  the  plaintiff  for  five  months, 
and  instead  thereof  the  referee  allowed  the  plaintiff  $60 
and  his  board  for  working  for  the  defendant  during  said 
five  months.  This  question  was  purely  a  question  of  fact 
The  evidence  on  the  part  of  the  plaintiff  showed  that  the 
plaintiff  did  work  for  the  defendant  five  months,  and  that 
his  work  was  reasonably  worth  $10  per  month  and  board. 
On  the  part  of  the  defense  the  evidence  tended  to  show 
that  his  labor  was  worth  nothing,  that  he  did  not  in  fact 
do  any  wotrk  for  defendant,  and  that  defendant  boarded 
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the  plaintiff  for  said  five  months.  This,  also,  is  a  simple 
question  of  fact.  There  is  evidence  sustaining  the  plaint- 
tflTs  olaim  and  the  finding  of  the  referee;  and  the  decision 
of  the  referee  and  court  on  this  question  of  fact  mast 
stand. 

It  is  insisted  that  the  referee  found  that  the  defendant 
had  performed  services  for  the  plaintiff  of  the  value  of 
$202.35,  and  then  disallowed  the  whole  claim  on  the  ground 
that  the  defendant  had  agreed  to  perform  the  services  upon 
a  special  contract  for  a  greatly  less  sum.  We  find  nothing 
in  the  report  of  the  referee  which  justifies  the  claim  that 
he  found  the  value  of  such  services  to  be  $202.35  or  any 
other  sum.  All  that  can  be  justly  said  of  the  report  in 
this  respect  is  that  it  states  that  the  defendant  claimed 
$202.35  for  said  services,  and  that  the  referee  allowed  him 
for  the  same  only  the  value  of  half  the  wool  and  half  the 
lambs  of  some  sheep  belonging  to  the  plaintiff,  which  he 
claimed  was,  by  agreement,  the  compensation  the  defend- 
ant was  to  have  for  such  services. 

It  is  also  urged  as  error  that  the  plaintiff  was  allowed  to 
give  some  evidence  in  reply,  which  it  is  claimed  ought  to 
have  been  given  in  opening  his  case.  There  may  be  some 
doubt  whether  the  evidence  given  in  reply  was  not  strictly 
such ;  but,  if  it  were  otherwise,  it  is  a  matter  in  the  discre- 
tion of  the  trial  court  to  permit  such  evidence  to  be  given 
out  of  the  proper  order,  and,  unless  the  opposite  party  can 
clearly  show  that  he  has  been  injuriously  prejudiced  by  the 
admission  of  such  evidence  out  of  its  proper  order,  it  is  not 
error  for  which  the  judgment  should  be  reversed. 

It  is  also  said  that  evidence  of  statements  made  by  the 
defendant  at  an  attempted  settlement  were  improperly  ad- 
mitted in  evidence  on  the  part  of  the  plaintiff.  We  find 
nothing  in  the  case  upon  which  this  objection  can  be  fairly 
based.  If  improper  evidence  had  been  received  by  the 
referee,  it  would  be  no^gronnd  of  reversal  if  there  was  suffi- 
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cient  evidence  to  sustain  bis  findings  which  was  properly 
admitted  in  the  case.     HolendyTce  v.  Newton^  50  Wis.  635. 

The  objection  to  the  taxation  of  costs  was  perhaps  well 
taken.  This  was  an  action  upon  contract,  and  in  such  cases 
the  prevailing  party  cannot  recover  to  exceed  $25  as  atto^ 
ney's  fees  in  any  case.  See  sec.  2921,  R.  S.  1878.  The  court 
taxed  more  than  $25  as  attorney's  fees,  but  afterwards,  aod 
before  the  appeal  was  taken  in  this  case,  the  plaintiff  re- 
mitted, in  writing  filed  with  the  clerk  of  the  court,  the 
excess  over  $25,  and  gave  notice  of  such  remittance  to  the 
defendant.  The  judgment  ought  not,  therefore,  to  be  re- 
versed because  the  costs  were  originally  taxed  at  too  large 
a  sum.  The  remission  of  the  excess  before  the  appeal  was 
taken  cured  the  error. 

The  objection  that  one  of  the  items  in  the  copy  of  the  bill 
of  costs  served  was  a  gross  sum  which  had  been  taxed  to 
the  plaintiff  on  a  former  trial,  was  not  such  an  error  as 
prejudiced  the  defendant.  It  is  to  be  presumed  that  he  had 
notice  of  the  items  of  that  bill  when  it  was  originally  taxed 
on  the  former  trial,  and  it  was  unnecessary  to  serve  the 
items  again  on  the  final  taxation  on  the  new  trial. 

On  the  whole,  the  case  seems  to  have  been  very  fully  and 
fairly  considered,  both  by  the  referee  and  the  court. 

By  the  Court — The  judgment  of  the  county  court  is  af- 
firmed. 


RiKG,  Appellant,  vs.  Devlin  and  another,  Respondents. 

Fdynxary  8  —  March  J,  1887, 

Officers:  Superintendent  of  county  asylum:  Reward  for  return  of 
escaped  lunatic 

The  overseer  or  superintendent  of  a  poor-hoase  and  county  asylaii* 
cannot  recover  the  reward  offered  for  the  return  of  an  msane  p«r- 
son,  who  has  escaped  from  another  asylum  and  has  been  plaoedf 
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hy  the  authorities  of  a  town  into  which  he  wandered,  in  the  asylum 
of  which  such  overseer  has  charge ;  and  a  promise  to  pay  such  re- 
ward to  him,  and  a  guaranty  of  such  promise,  are  without  consid- 
eration. 

APPEAL  from  the  Circuit  Court  for  Fonddu  Lac  County. 
The  facts  are  sufiBciently  stated  in  the  opinion.' 
For  the  appellant  the  cause  was  submitted  on  the  brief  of 
C.  A  Matteson, 
Alex.  Wilson,  for  the  respondents. 

Obtok,  J.    The  complaint  states  substantially  the  follow- 
ing facts:    In  1881  the  respondent  Edward  Devlin  was 
appointed  by  the  county  judge  of  Iowa  county  guardian 
of  one  Frank  J.  Rowe,  an  insane  person,  resident  of  said 
foanty,  and  sometime  thereafter,  and  previous  to  the  3d 
day  of  December,  1885,  he  placed  said  insane  person  in  the 
Milwaukee  county  insane  asylum  at  Wauwatosa,  for  treat- 
ment and  safe-keeping,  and  at  said  last-mentioned  date 
said  insane  person  escaped  therefrom  and  could  not  be 
found  or  his  whereabouts  ascertained.     On  the  lYth  day 
of  December  thereafter  the  said  Devlin  published  in  the 
Milwaukee  Sentind  an  oflfer  of  a  reward  of  $300  to  any 
person  who  would  return  said  insane  person  to  said  insane 
asylum,  and  gave  a  description  of  his  person.     On  the  12th 
day  of  December,  1885,  an  unknown  demented  person  was 
sent  to  the  Fond  du  Lac  county  poor-house  by  the  authori- 
ti66  of  the  town  of  Metomen,  of  said  county,  and  the  appel- 
lant, the  plaintifif  in  this  suit,  was  at  the  time  the  overseer 
of  said  poor-house  and   county  asylum  of  the  county  of 
Fond  du  Lac,  and  he  wrote  numerous  letters  to  the  authori- 
ties of  insane  institutions  in  diflferent  parts  of  the  state,  de- 
scribing said  insane  person,  with  a  view  of  locating  his 
proper  abode.     On  the  18th  day  of  December,  1885,  R.  M. 
Wigginton,  the  superintendent  of  the  Northern  Hospital  for 
the  Insane,  in  Winnebago  county,  wrote  to  the  plaintiff  in 
Vol.  68  — 25 


Digitized  by  VjOOQ IC 


386  SUPREME  COURT  OF  WISCONSIN, 

Ring  vs.  Devlin  and  another. 

response  to  a  former  oommanicatioD  from  him,  and  enclosed 
a  postal  card,  signed  by  the  defendant  Edward  Devlin^  •on- 
taining  the  offer  of  said  reward  of  $300  for  the  return  of 
said  insane  person  as  aforesaid,  and  an  accurate  description 
of  his  person,  and  on  the  21st  day  of  said  month  the  plaint- 
iff returned  said  insane  person  to  the  said  Wauwatosa  asylum, 
and  the  said  defendant  Devlin  on  the  same  day  promised 
to  pay  the  plaintiff  said  reward,  but  on  a  subsequent  de- 
mand he  has  refused  to  do  so.  On  the  19th  day  of  said  month 
of  December  the  defendant  Louis  A,  Lange  guarantied  the 
payment  of  said  reward  to  the  plaintiff  upon  the  deliveiy 
of  said  insane  person  to  said  Wauwatosa  hospital.  The 
plaintiff  was  put  to  great  trouble  and  expense  in  locating 
and  so  delivering  said  insane  person.  Judgment  for  said 
$300  and  costs  is  demanded.  To  this  complaint  the  circuit 
court  sustained  a  demurrer,  presumably  on  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
and  this  appeal  is  taken  from  said  order. 

The  complaint  is  very  indefinite,  vague,  and  uncertain  as 
to  the  legal  character  of  the  institution,  called  in  the  first 
place  a  *'  poor-house,"  and  in  the  second  place  a  "  poor-house 
and  county  asylum,"  and  as  to  the  name  and  duties,  of  the 
officer  in  charge  of  it,  who  is  called  in  the  first  phice 
^^  overseer  of  the  poor-house,"  and  in  the  second  place  "over- 
seer of  the  poor-house  and  county  asylum,"  and,  in  the  brief 
of  plaintiff's  counsel,  "  superintendent  and  keeper  of  the 
poor-house  and  asylum."  It  cannot  be  known  by  the  com- 
plaint what  particular  official  relations  the  plaintiff  bore  to 
this  insane  person,  or  what  his  special  duties  wore  as  his 
keeper  in  the  institution  under  his  charge.  In  deciding, 
therefore,  upon  the  question  whether  the  complaint  states 
a  cause  of  action,  we  must  do  so  upon  probabilities  and  legal 
presumptions  mainly,  and  in  view  of  the  statutes  which 
govern  a  poor-house  as  such,  and  an  insane  asylum  as  such, 
of  the  county  of  Fond  du  Lac,  and  which  prescribe  the 
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duties  of  the  officer  specially  and  personally  in  charge  of 
either  one  or  the  other.    We  shall  not  cite  the  particular 
statutes  upon  the  subjects,  but  assume  what  their  effect 
most  necessarily  be  in  application  to  the  facts  stated  in  the 
oomplaint.    We  shall  therefore  assume  (1)  that  the  author- 
ities of  the  town  of  Metomen,  of  Fond  du  Lac  county,  had 
lai^ful    authority  to  transfer   this  insane  person  to  the 
county  poor-house  or  asylum;  (2)  that  he  was  thereafter  to 
be  scyTely  kept  and  properly  cared  for  in  said  institution,  un- 
til he  was  discharged  therefrom  or  transferred  to  the  Wau- 
watosa  hospital  by  lawful  authority  and  according  to  law; 
(3)  that  the  plaintiff,  as  the  officer  in  charge  of  said  poor- 
honse  and  said  insane  person  therein,  had  lawful  authority 
to  hold,  keep  safely,  and  detain  said  insane  person  within 
said  institution,  and  discharge  such  dutiei  in  relation  to  him 
therein  as  the  law  prescribes;  (4)  that  this  insane  person 
could  not  be  discharged,  let  out,  or  so  transferred,  except  in 
some  way  and  manner  prescribed  by  law,  of  which  a  record 
is  presumed  to  have  been  duly  kept;  (6)  that  the  plaintiff, 
as   snoh  officer  and  keeper,  must  in  all  cases  act  not  only 
officially  but  most  strictly  according  to  law  in  letting  out, 
discharging,  or  transferring  such  insane  person,  and  be  able 
to  justify  the  same  by  law  and  by  his  record;  (6)  that  the 
plaintiff  had  no  right  as  such  keeper  to  allow  any  private 
person,  without  some  legal  authority  or  direction,  to  let  out, 
release,  discharge,  or  transfer  such  insane  person  from  said 
institution,  or  aid, counsel,  advise,  or  abet  the  same;  (7)  that 
said  plaintiff,  while  so  in  charge  of  said  institution  and  said 
insane  person  therein,  as  overseer  or  keeper  thereof,  had  no 
right  to  enlarge,  release,  discharge,  or  transfer  said  person 
from  the  same  as  a  xaovQ private  person,  or  unofficially;  (8) 
that  said  plaintiff,  either  officially  or  unofficially,  had  no 
right  to  the  custody  of  said  insane  person,  or  to  take  or  carry 
him  from  place  to  place,  or  hold  or  take  care  of  him  outside 
and  beyond  the  lawful  limits  of  said  institution,  without 
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Special  and  lawful  authority  conferred  by  some  statute  or 
judicial  order  or  direction. 

The  learned  counsel  of  the  appellant  claims  the  right  of 
the  plaintiff  to  this  reward  only  because  he  acted  as  a  jm- 
vote  person  and  not  as  an  officer^  and  that  as  an  officer  he 
admits  he  had  no  right  to  perform  these  acts.  He  says  in 
his  brief  that  ^^  neither  is  there  any  common  law  requiring 
superintendents  of  such  institutions  to  arrest  and  return  es- 
oaped  lunatics  and  paupers  to  institutions  over  which  thej 
have  no  authority  or  control."  We  most  fully  agree  with 
the  learned  counsel  in  this,  and  he  might  as  well  have  added 
that  he  had  no  right  to  be  absent  from  his  proper  place  as 
such  keeper,  and  spend  time  the  law  devotes  to  such  public 
uses  and  services,  and  compensates  him  therefor,  in  carry- 
ing such  demented  persons  about  the  state.  The  reasoning 
of  the  learned  counsel  would  lead  to  this:  that  the  plaintiff 
had  no  right  as  an  officer  to  do  these  high-handed  and  un- 
authorized acts ;  but  that  he  could  lay  aside  and  utterly 
neglect  his  official  duties  as  keeper  or  overseer,  leave  the 
institution  in  his  charge  without  a  keeper,  lay  aside  his 
robes  and  insignia  of  office,  or  vacate  his  office  for  a  time 
and  transform  himself  into  a  private  person,  let  out  or  take 
out  of  the  institution  the  lawful  inmates  thereof,  and  carry 
them  about  the  state  for  re  wards  or  for  any  other  purpose.  Let 
us  see  how  this  thing  would  work.  Eichard  Ring,  ^  keeper^ 
overseer^  and  superintendent  of  the  poor-house  and  asylum, 
delivers  over  to  Richard  Ring,  a  private  person,  one  of  the 
inmates  of  the  institution,  lawfully  detained  and  kept  therein, 
and  allows  him  to  take  him  away  and  carry  him  a  long  dis- 
tance and  place  him  in  another  institution  for  a  $300  re- 
ward. Richard,  the  officer^  is  not  influenced  or  corrupted 
by  any  sordid  motive  of  reward,  for  he  ought  not  to  be;  bat 
Richard,  the  private^  is  so  influenced  and  has  the  right  to 
be.  Richard,  the  officer,  receives  a  postal  card  containing 
the  offer  of  a  reward  of  $300  if  he  will  take  out  of  his  iBsti- 
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tation  one  of  the  inmates  and  carry  him  away  and  deliver 
him  to  some  one  else  or  to  some  other  institution.  He  vofik- 
sons  with  his  conscience  and  with  the  law  thus:  "As  an 
<yfficer  I  cannot,  dare  not,  do  this  thing,  but  as  a  private  per- 
son I  can  and  dare ;  therefore  I  will  do  it  as  a  private  per- 
son." As  a  private  person  he  has  not  the  least  right  or 
anthority  to  do  any  such  thing..  Would  it  not  be  kidnap 
inffy  within  sec.  4387,  R.  S.,  for  him  to  do  so?  It  is  very 
clear  by  the  admission  of  the  learned  counsel  himself,  and 
by  the  authorities,  that  he  had  no  such  right  in  either  ca- 
pacity. 

The  learned  counsel  of  the  appellant  further  admits,  and 
such  is  clearly  the  law,  that  "  the  Revised  Statutes  of  Wis- 
consin do  not  require  the  superintendent  of  a  county  poor- 
house  or  asylum  to  arrest  and  return  any  person  escaping  ^ 
from  any  poor-house  or  asylum  in  the  state,  other  than  the 
one  oyer  which  he  has  supervision,  and  then  only  when 
authorized  hy  rules  and  regulatione  adopted  hy  the  hoard 
qf  supervisors  of  the  county  having  Jurisdiction  of  such  su- 
perintendent^^ And  he  further  admits  "  that  an  oflPer  of 
reward  to  a  public  officer  to  do  what  it  is  his  legal  duty  to 
do  without  such  reward,  is  contrary  to  public  policy,  and 
cannot  be  enforced."  Hatch  v,  Mann^  15  Wend.  44;  Pool 
V.  Boston^  6  Cush.  219;  Preston  v.  Bacon,  4  Conn.  471.  If, 
then,  such  officer  has  no  right  to  receive  such  reward  for 
doing  what  it  is  his  duty  to  do,  and  it  would  be  against  pub- 
lic policy  for  him  to  do  so,  so  much  less  has  he  the  right  to 
receive  a  reward,  and  so  much  more  would  it  be  against 
pablic  policy  for  him  to  do  what  it  was  not  only  not  his 
duty  to  do  but  in  violation  of  his  duty  and  the  law  for  him 
to  do  either  as  an  officer  or  as  a  private  person;  and  this 
role  he  also  admits  in  the  above  quotation  and  makes  it 
emphatic.  It  follows  most  conclusively  that  the  plaintiff 
shows  by  his  complaint  that  he  has  no  right  to  recover. 
The  promise  of  the  defendant  Devlin  and  the  guaranty  ot 
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the  defendant  Lange  rest  upon  this  void  and  illegal  consid- 
eration, and  are  clearly  void.  If  the  plaintiff  is  not  entitled 
to  the  reward,  he,  of  course,  is  not  entitled  to  recover  it 
from  any  one.    The  demurrer  was  properly  sustained. 

By  the  Court —  The  order  of  the  circuit  court  is  aflSrmed, 
and  the  cause  is  remanded  for  further  proceedings  acoord- 
ing  to  law.  . 


Qbbman  Ambbioan  Savings  Bank  vs.  Fbitz,  Appellant,  im- 
pleaded with  Blanksnbubo,  Respondent,  and  another. 

February  8  —  March  1, 1887. 

Suretyship:  Payment  of  jttdgment:  Subrogation:  Method  of  enforemg 

contribution, 

1.  One  surety  who  has  paid  a  judgment  rendered  against  the  priodpaT 

debtor  and  all  the  sureties,  may,  for  the  purpose  of  enforcing 
repayment  from  the  principal  or  contribution  from  his  co-sureties, 
be  subrogated  to  aU  the  rights  of  the  judgment  creditor,  especially 
if  he  has  taken  an  assignment  of  the  judgment. 

2.  To  secure  the  benefit  of  the  lien  of  such  judgment  as  against  a  co- 

surety, the  surety  paying  should  ordinarily  reeort  to  an  equitable 
proceeding;  but  when  such  co-surety  has  made  a  motion,  based 
on  such  payment,  that  the  judgment  be  canceled  and  dedared 
satisfied  as  to  aU  the  defendants,  the  court  may  order  the  judg- 
ment to  stand  as  against  him  to  the  extent  of  his  liability  to  con- 
tribute, and  may  award  execution  thereon  against  him  for  that 
amount. 

APPEAL  from  the  Circuit  Court  for  Fonddu  Zoo  County. 

The  following  statement  of  the  case  was  prepared  by  Kr. 
Justice  Cassoday: 

It  appears  from  the  record  that  the  defendant  Servatius 
made  his  two  promissory  notes,  each  payable  to  the  order 
of  the  defendants  Fritz  and  Blcmlcenburg,  both  of  whom 
indorsed  each  of  said  notes  for  the  accommodation  of  said 
Servatius,  one  bearing  date  January  19, 1877,  for  $1,000 
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And  interest,  and  the  other  bearing  date  April  25,  1877,  for 
$1,025.83  and  interest,  and  each  of  which  was,  at  the  time 
of  the  making  thereof,  discounted  by  Servatius  for  his  own 
benefit  at  said  bank,  and  each  of  which  thereupon  became 
the  property  of  the  bank.  February  14,  1878,  the  plaintiff 
bank  recovered  and  docketed  a  judgment  against  all  three 
of  said  defendants  upon  said  notes  for  $2,035.04,.  damages 
and  oosts.  August  24, 1882,  Blankenburg  paid  to  the  bank 
the  whole  amount  of  said  judgment,  and  on  the  same  day 
the  judgment  was  satisfied  of  record  as  to  him.  August  2^, 
1882,  the  plaintiff  assigned  the  judgment  to  Blankenhurg 
by  an  assignment  in  writing  which  was  thereupon  filed 
with  the  clerk  of  the  court  and  a  minute  thereof  made  in 
the  docket  of  the  judgment. 

August  15,  1885,  upon  motion  of  Fritz  for  an  order  can- 
celing the  judgment  against  all  said  defendants  on  the 
ground  that  the  same  had  been  purchased  by,  and  assigned 
to,  said  Blanhenhurg  and  thereby  paid,  based  upon  his  affi- 
davit and  the  affidavit  of  Blamkenburg  and  the  president  of 
the  bank  and  the  record  and  judgment  roll,  the  court  found 
as  facts,  in  addition  to  what  is  above  stated,  that  Fritz  and 
Blankenhurg  were  co-sureties  for  Servatius  on  said  notes; 
that  Blankeiiburg  so  paid  the  amount  of  the  judgment  to 
the  bank  out  of  his  own  means,  and  took  an  assignment  of 
said  judgment  to  himself,  and  still  held  the  same;  and  that 
Bla/rJcenhurg  had  received  no  part  of  the  money  so  paid 
from  Servatius  on  or  out  of  securities  given  by  him  for  the 
debts,  and  held  no  security  for  the  same.    Upon  the  facts  so 
found  it  was  ordered,  in  effect,  that  Blankenhurg  release 
said  Fritz  from  one  half  of  said  judgment  and  of  the  inter- 
est accrued  thereon,  by  due  entry  on  the  docket  in  the  man- 
ner requisite  to  the  satisfaction  of  judgments,  or  by  written 
release  executed  and  filed  in  the  court,  and  for  costs;  that 
the  remaining  half  of  said  judgment  stand  as  against  Fmtz 
unaffected  thereby;   that  the  whole  judgment  stand   as 


Digitized  by  VjOOQIC 


392  SUPREME  COURT  OF  WISCONSIN, 

G^man  American  Savings  Bank  ts.  FtHe,  imp. 

against  Servatius  unaffected  thereby,  and  that  BlanJkeniwy 
have  all  the  same  rights  and  remedies  thereon,  as  against 
him,  as  he  had  before  the  making  of  such  order. 

October  31, 1885,  Fritz  gave  notice  of  motion  to  be  made 
November  10, 1885,  based  upon  his  affidavit  and  an  affida- 
vit of  Charles  E.  Shepard,  and  upon  all  the  files  and  records 
therein,  for  an  order  setting  aside  said  order  of  August  15, 
1885.  Upon  the  hearing  of  that  motion,  affidavits  of  Blanken- 
hirg  and  Servatius  were  read  in  opposition  thereto,  and 
thereupon,  on  November  17,  1885,  it  was  ordered  by  the 
oourt,  in  effect,  that  said  motion  be,  and  the  same   was 
thereby,  denied,  with  costs.    January  16,  1886,  and  in  com- 
pliance with  the  order  of  August  15,  1885,  Blankenlmrg 
satisfied  said  judgment  as  against  Fritz  to  the  extent  of  one 
half  thereof. 

Upon  an  affidavit  of  Blcmkenburg  showing  the  facts,  and 
that  Fritz  had  paid  no  part  of  the  judgment,  and  that  Ser- 
vatius was  insolvent,  and  that  no  execution  had  ever  been 
issued  thereon,  and  that  the  judgment  remained  unsatisfied 
and  due  as  against  Fritz  to  the  extent  of  one  half  thereof 
and  interest,  and  on  May,  15,  1886,  it  was  ordered  by  the 
court,  in  effect,  that  leave  be^  and  the  same  was  thereby, 
granted  for  execution  to  issue  on  the  judgment  against  the 
property  of  said  Fritz  and  in  favor  of  said  Blankenburgy 
for  $1,017.52,  with  interest  thereon  from  February  14, 1878; 
and  in  pursuance  thereof  execution,  reciting  the  facts  stated 
and  orders  made,  was  issued  thereon  for  said  last-named 
amount  May  17,  1886,  and  the  same  was  returned  wholly 
unsatisfied  July  27,  1886.  July  29,  1886,  upoh  verified  pe- 
tition stating  the  facts  and  upon  the  judgment  and  pro- 
ceedings had,  it  was  ordered  by  the  court,  in  effect,  that 
leave  be,  and  the  same  was  thereby,  granted  for  an  aUa$ 
execution  to  issue  on  said  judgment  against  the  property  ct 
Fritz  for  the  same  amount  as  the  other,  in  favor  of  Blank- 
enburgy and  the  same  was  thereupon  issued  and  levied  opoo 
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real  estata  Augirst  20,  1886,  Fntz^  on  an  affidavit  of  his 
attorney  stating  the  issuance  of  said  alias  execution  and 
said  levy,  and  upon  the  judgment  roll  and  all  the  papers  on 
file  and  the  record  in  the  action,  gave  notice  of  motion  to 
be  made  August  30,  1886,  to  set  aside,  vacate,  and  annul 
said  alicLa  execution  and  all  subsequent  proceedings  thereon, 
and  to  satisfy  said  judgment  of  record  as  to  Fritz^  etc. 
Upon' the  hearing  of  that  motion,  an  affidavit  of  Blanken- 
ht^rff  ivas  read  as  to  the  location  and  occupancy  of  said  real 
estate,  and  thereupon,  and  on  September  8,  1836,  as  of 
August  30, 1886,  it  was  ordered  by  the  court,  in  effect,  that 
said  motion  be,  and  the  same  was  thereby,  denied,  with  $10 
costs  to  be  paid  by  FritB  to  said  Bla^kenbv/rg.  From  said 
last-mentioned  order  Fritz  appeals. 

^.  J/".  Blair,  for  the  appellant,  contended,  inter  alia,  that 
the  payment  of  a  joint  judgment  against  two  or  more  by 
one  of  the  judgment  debtors  extinguishes  the  judgment  for 
all  purposes,  and  an  assignment  thereof  is  void.  Harlech 
V.  VanderhiU,  20  N.  Y,  395;  Bank  of  Salina  v.  Abbot,  3 
Denio,  181;  Ontario  Bank  v.  Walker,  1  Hill,  652;  Booth  v. 
F.  i&  M.  Nat.  Baaik,  74  N.  T.  228;  Townsend  v.  Whitney, 
75  id.  425;  EammaM  v.  Wyman,  9  Mass.  138;  17  id.  154; 
Marley  v.  Stevens,  47  How.  Pr.  228 ;  Russell  v.  Uugunin,  2 
III.  562 ;  Tompkins  v.  Fifth  Nal.  Bank,  53  id.  57.  As  be- 
tween themselves,  Fritz  and  Blankenburg  were  joint  con- 
tractors and  joint  judgment  debtors. 

JPT.  C.  Giffin,  for  the  respondent,  cited  Goodyear  v,  Walson, 
14  Barb.  481;  Cmjler  v.  Ensworth,  6  Paige,  32;  Eddy  v. 
Trover  J  id.  521 ;  Mathews  v,  Aikin,  1  K  T.  595 ;  Norton  v. 
Ckxmsj  3  Denio,  130 ;  Staa^  v.  Ellis,  6  Johns.  Ch.  393 ;  Barnes 
V.  Camack,  1  Barb.  392;  Cole  v.  Malcolm,  66  K  T.  366; 
Twomhlyv.  Cassidy,  82  id.  lb%',Sprvnger^sAdm^rsv.  Springer, 
43  Pa.  St.  518;  La  Farge  v.  Herter,  11  Barb.  164;  Morris 
V.  Eoans,  2  B.  Mon.  84;  5  Wait's  Act.  and  Def.  217;  Doug- 
laa  V.  Waddle^  1  Ohio,  413;  Smith  v.  Rumsey,  33  Mich.  183; 
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Kelly  V.  Page,  7  Gray,  213 ;  Mmm  v.  Pierron,  63  Wia.  289; 
Tovmsend  v.  Whitney,  75  K  Y.  429-30. 

Cassoday,  J.    We  have  carefully  examined  the  numerous 
cases  cited  by  the   respective  counsel,  and  many  others. 
The  contrariety  in  the  opinions  of  different  courts  may,  to 
some  extent,  be  reconciled  by  a  strict  regard  to  the  par- 
ticular facts  inducing  each  particular  expression  of  opinioH, 
and  whether  such  utterance  had  reference  to  the  respective 
rights  of  the  parties  or  only  to  the  proper  remedy  for  the 
determination  and  enforcement  of  such  rights.    These  dis- 
tinctions may  be  fairly  illustrated  by  the  case  at  bar.    Se^ 
vatius  was  the  maker  of  both  notes,  and  primarily  liable 
thereon.    Fritz  and  Blankenburg  were  co-payees  and  oo- 
accommodation  indorsers.    Ser vatius  negotiated  the  notes, 
and  had  the  avails  thereof.     Upon  the  making,  indorse- 
ment, and  negotiation  of  the  notes  at  the  bank,  the  three 
defendants  became  jointly  and  severally  bound  by  their 
eatress  contract  to  pay  to  the  bank  the  amount  of  the  prin- 
cipal and  interest  mentioned  in  the  notes,  or  any  judgment 
which  might  be  recovered  thereon.    Though  not  fully  ex- 
pressed in  words,  yet  in  making  the  contract  the  relations 
of  the  defendants  to  each  other  were  such  that  there  arose 
therefrom,  as  between  themselves,  by  implication  of  la^r, 
two  conditional  contracts  or  obligations, —  one  to  the  effect 
that  if  said  co-indorsers  or  either  of  them  paid  said  indebt- 
edness or  any  judgment  thereon  or  any  part  thereof,  then 
Servatius  would  repay  to  him  or  them  the  amount  so  paii 
with  interest;  the  other,  to  the  effect  that,  if  either  of  such 
co-indorsers  paid  thereon  more  than  the  other,  then  such 
other  would  reimburse  him  to  the  extent  of  one  half  of 
such  excess,  and  interest  thereon.    But  such  implied  con- 
tracts or  obligations  were,  necessarily,  to  remain  condi- 
tional until  such  payment  or  payments  should  be  made-^ 
then  to  become  absolutely  binding.    Such  were  the  legal 
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rights  and  liabilities  of  the  defendants  as  between  them- 
selves. 

Upon  the  rendition  and  docketing  of  the  judgment  the 
same  became  a  lien  apon  the  real  estate  of  Fritz  in  ques- 
tion, but  probably  without  the  knowledge  of  the  bank  or 
Blcmkenburg.    Servatius  was  insolvent.     BlanJcenhurg  was 
compelled  to  pay  to  the  bank  the  whole  amount  of  the 
judgment,  which  was  then  satisfied  as  to  him,  and  he  there- 
apon  took  from  the  bank  an  assignment  in  writing  of  the 
judgment,  and  then  filed  the  same  with  the  records  of  the 
case,  and  the  fact  was  then  noted  in  the  docket  of  the  judg- 
ment as  stated.    It  is  now  claimed  that  such  judgment 
thereby  became  fully  paid  and  completely  extinguished  as 
to  each  and  all  of  said  defendants,  and  hence  ceased  to  be 
any  longer  a  lien  upon  said  real  estate.     Of  course,  when 
the  bank  received  from  BlanJcenhurg  the  full  amount  due 
on  the  judgment,  its  interest  therein  was  thereby  necessa- 
rily terminated  and  extinguished.    By  such  payment  the 
^expresaed  provisions  of  said  contracts,  by  which  all  the  de- 
fendants became  bound  to  the  bank  and  upon  which  said 
judgment  was  based,  became  satisfied,  so  far  as  the  bank 
was  concerned.    Numerous  cases  are  cited  by  the  learned 
counsel  for  the  appellant,  holding  that  at  law  such  payment 
operated  as  a  satisfaction  and  discharge  of  the  judgment, 
notwithstanding  such  assignment.     Others  might  be  cited 
to  the  same  eflPect.    This  rule  is,  to  some  extent,  modified 
by  the  statute  declaring,  in  efFect,  that  the  release  of  a  joint 
debtor  ^^  shall  operate  as  a  satisfaction  or  discharge  of  such 
joint  debt  only  to  the  amount  of  the  proportion  which  the 
person  so  released  ought  in  equity,  as  between  himself  and 
the  other  joint  debtor  or  debtors,  to  pay :    .     .     .     provided 
.    ,    .     that,  if  the  person  released  is  onlj'^  a  surety,  his  re- 
lease shall  operate  as  a  payment  of  such  joint  debt  to  the 
extent  of  the  money  actually  paid  by  him  to  procure  his 
release,  and  no  further."    Sec.  4204,  K.  S.    But  such  pay- 
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ment  by  no  means  operated  as  a  satisfaotion  or  disohai^ctf 
either  of  such  implied  contracts  or  obligations.  On  the 
contrary,  it  was  the  very  condition  which  was  to  make,  and 
did  make,  each  of  them  absolutely  binding.  Besides,  it  did 
not  operate  to  satisfy  or  discharge  the  express  promise  of 
Servatius  to  pay  the  amount  of  the  notes  to  the  other  de> 
fendants  as  co-payees.  Upon  the  payment  by  Blcmhenburg^ 
that  express  promise  became  binding  to  him. 

The  only  difficulty  is  in  the  method  of  enforoement.  The 
question  recurs,  How  are  such  absolute  rights  or  obliga- 
tions, thus  secured  to  Blankenburg  by  virtue  of  such  im- 
plied contract  and  payment,  to  be  enforced  against  Fri^ 
and  the  land  in  question!  Did  Blankenburtf  succeed  to  the 
judgment  lien  upon  the  land  held  by  the  bank,  by  virtue  of 
the  assignment,  or  by  way  of  subrogation,  or  not  at  all! 
The  difficulties  in  the  way  of  enforcing  the  same  at  law  by 
execution  issued  directly  upon  the  original  judgment  have 
already  been  pointed  out  and  are  apparent  By  paying  the 
amount  of  the  judgment  and  taking  the  assignment,  BUmh' 
enburg  did  not  and  could  not,  as  againet  FrUzj  acquire  the 
same  right  to  the  full  amount  of  the  judgment  as  had  been 
possessed  by  the  bank,  although  he  may  have  acquired  sooti 
right  as  against  Servatius.  Sea  4205,  R  S.  The  amount 
which  Blaiikenburg  had  the  right  to  recover,  as  againit 
FritZy  could  not  be  ascertained  from  the  judgment  itsell 
Such  right  was  not  determined  by  the  judgment,  for  it  onlj 
accrued  and  became  absolute  by  the  payment  made  more 
than  four  years  after  the  rendition  of  the  judgment  The 
facts  which  secured  to  Blankenhwrg  such  right  as  against 
FritZy  existed  largely  deJiors  the  judgment  These  things 
show  the  necessity  of  an  authoritative  determination  of  the 
respective  rights  and  liabilities  of  soch  co-accommodation 
indorsers  as  between  themselves,  before  any  process  sboold 
issue  to  enforce  them.  This  could  only  be  done,  independ- 
ent of  statute,  by  a  hearing  of  the  respective  parties  in 
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court  and  an  adjudication  of  their  reepeotive  rights  and 
liabilities  therein. 

It  has  been  determined  by  this  court  that  the  right  of  a 
surety  or  such  co-accommodation  indorser  to  be  subrogated 
to  the  remedies  of  the  judgment  creditor,  is  a  matter  cogni- 
zable by  a  court  of  equity.  Mason  v.  Pierron^  63  Wis.  244. 
Mr.  Justice  Lyon  there  said :  "  The  extent  to  which  subro- 
gation may  be  decreed  has  been  a  matter  of  some  conflict 
between  the  courts  of  this  country  and  of  England.  It  was 
formerly  held  in  England,  following  the  Eoman  law,  that  a 
surety  subrogated  to  the  rights  of  a  creditor  had  precisely 
the  same  rights  the  creditor  had,  and  stood  in  his  place ; 
but  in  later  times  the  rule  has  been  restricted  in  that 
country,  and  it  is  there  now  held  that  the  right  of  subroga- 
tion extends  only  to  securities  other  than  the  obligation  or 
instrument  which  is  the  evidence  of  the  debt.  .  .  .  The 
courts  of  this  country,  however,  have  very  generally  ad- 
hered to  the  ancient  rule,  and  hold  that  although  the  lien 
or  obligation  be  extinguished  at  law  by  the  payment  of  the 
debt,  yet,  for  the  benefit  of  the  surety,  it  continues  in  equity 
in  full  force.  This  is  believed  to  be  the  more  just  and  rea- 
sonable rule.'*  In  support  of  this  proposition  numerous 
cases  might  be  cited.  See  Fleming  v.  Beaver^  2  Rawle,  128, 
19  Am.  Dec.  629;  Edgerly  v.  Emerson,  23  K  H.  555; 
Brewer  v.  Franklin  Mills,  42  N.  H.  292;  New  Bedford 
Inst.  V.  Hathaway,  134  Mass.  69,  45  Am.  Rep.  289.  In  the 
Ifew  Hampshire  cases  cited,  an  attachment  of  the  property 
of  the  principal  debtor  was  kept  alive  for  the  benefit  of  the 
surety  who  paid  the  debt  and  took  an  assignment  of  the ' 
cause  and  right  of  action.  As  observed  jn  Mason  v.  Pier- 
ron,  supra,  "  the  American  rule  is  fully  recognized  in  our 
statute,  which  prescribes  the  procedure  by  which  one  of 
several  judgment  debtors,  who  has  paid  more  than  his  just 
share  of  the  judgment,  may  keep  the  judgment  alive  and 
retain  the  lien  thereof  upon  the  land  of  the  other  judg- 
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ment  debtors  for  the  purpose  of  enforcing  contribution  by 
the  latter."  Sees.  8021-3024:,  R.  S.  These  statutes  assume 
the  continuance  of  the  lien  at  law  for  at  least  twenty  days 
after  payment,  without  anything  being  done,  and  then  pro- 
vide a  way  for  preserving  such  a  lien  at  law  by  simply  fil- 
ing an  affidavit.  But  such  remedy  is  accumulative,  and 
does  not  take  away  the  right  which  previously  existed  of 
enforcing  the  same  as  between  the  parties  by  apt  proceed- 
ings in  equity.  Mc Daniel  v.  Lee,  37  Mo.  206.  It  was  there 
said,  in  effect,  that  prior  to  the  statute  in  that  state  a  surety 
who  had  paid  the  debt  had  a  remedy  against  his  co-sureties 
either  by  bill  in  equity  to  enforce  contribution  against  all,  or 
he  might  proceed  against  each  separately  at  law  for  his  pro- 
portionate share  of  the  excess  paid;  and  since  the  statute 
he  also  had  a  summary  remedy  by  motion  for  judgment  for 
such  proportionate  share  of  the  excess. 

It  being  thus  established  that  in  equity  a  defendant  surety, 
on  payment  of  the  original  judgment,  is  subrogated  to  the 
rights  of  the  judgment  creditor,  especially  where,  upou 
making  such  payment,  an  assignment  of  the  judgment  is 
taken  to  keep  alive  the  security  as  here,  it  only  becomes 
necessary  to  consider  whether  the  proper  remedy  has  been 
resorted  to  in  the  case  at  bar.  Ordinarily,  to  secure  the 
benefit  of  such  judgment  lien  against  such  co-surety  or  co- 
accommodation  indorser,  the  one  paying  the  amount  of  the 
judgment  should  proceed  by  bill,  suit,  petition,  or  some  pro- 
ceeding in  equity,  wherein  the  equitable  rights  of  the  re- 
specti ve  parties  may  be  adjudicated  and  enforced.  Cuyler  v. 
Ensworth,  6  Paige,  32 ;  Speiglemyer  v.  Crawford,  6  Paig^ 
254;  Goodyear  v.  Wataon.,  14  Barb.  481;  Townsendv.  IFW- 
ney,  75  N.  Y.  425;  Smith  v.  Humsey,  33  Mich.  183;  If^ 
V.  Nash,  23  Ohio  St.  483;  Furnoldv.  Bank  of  State,  44  Ho. 
336;  Lidderdale's  Ec'rs  v.  Robinson's  Ex'rs,  12  Wheat  694 
But  such  relief  has  been  granted  by  order  of  the  court  upon 
hearing  of  the  parties.     /Springer's  AdmWs  v.  Sprinff^)  ^ 
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Pa.  St.  518.    Thus,  in  McDanid  v.  Zee,  37  Mo.  206,  the 
non-paying  joint  debtors  sought  relief  upon  petition  in  a 
court  of  equity,  and  it  was  held,  in  effect,  that  although  the 
proceedings  were  irregular  yet,  as  the  court  had  thereby 
acquired  jurisdiction  over  the  subject  matter,  it  would  retain 
it  and  do  full  justice  between  the  parties  by  enforcing  con- 
tribution  according  to  their  equitable  rights.     So  here, 
August  15,  1885,  Fritz  invoked  the  equitable  powers  of  the 
court  to  relieve  him  from  the  judgment  by  fully  satisfying 
and  discharging  the  same.    Blanhevhurg  resisted  the  mo- 
tion, and  after  a  full  investigation  and  hearing  the  court 
found  the  facts  as  stated,  and  ordered,  in  effect,  the  judg- 
ment released  as  to  one  half  as  against  Fritz,  but  binding 
against  him  and  in  favor  of  Blankmburg  for  the  payment  of 
the  other  half  by  way  of  contribution.    Not  satisfied  with 
such  order,  which  seems  to  have  been  in  strict  accordance 
with  the  equitable  rights  of  the  parties,  Fritz,  upon  new 
affidavits,  renewed,  substantially,  the  same  application,  and, 
after  full  hearing  upon  the  merits,  that  motion  was  denied, 
November  17,  1885,  as  stated.    No  appeal  was  taken  from 
either  of  those  orders,  and  both,  and  the  affidavits  upon 
which  they  were  respectively  based,  appear  in  the  record. 
The  original  and  alias  executions,  which  were  each  subse- 
quently issued  upon  leave  granted  by  the  court,  recited  the 
orders  as  stated.     The  motion  to  set  aside  the  alias  execu- 
tion and  proceedings  under  it,  was,  in  effect,  to  renew,  open, 
and  reconsider  what  was  thus  twice  before  solemnly  deter- 
mined, and,  as  we  think,  was  properly  denied.  Fritz,  having 
thus  had  a  full  hearing  in  a  proceeding  equitable  in  its  nat- 
ure and  apparently  just,  must  be  regarded  as  concluded. 
By  the  Court, —  The  order  of  the  circuit  court  is  affirmed. 
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MdFjLRLANDy  PlaintifF  in  error,  vs.  Thb  State,  Defendant 

in  error. 

Fdnniary  S-- March  i,  18S7. 

Criminal  law  and  practice:  Former  conviction  procured  by  fraud:  Ftm 
of  former  conviction  not  an  admieeion  of  gu4lt» 

1.  Where  a  person  liable  to  be  charged  oriminaUy,  by  fraud  procmm 

himself  to  be  convicted  of  the  oflfenae,  such  oonyiotion  is  no  bar  to 
another  prosecution,  except,  perhaps,  where  the  full  penalty  of  the 
law  has  been  imposed  and  suffered. 

2.  A  defendant  pleaded  not  guilty,  also  a  former  conviction.     A  trial 

of  the  issue  formed  on  the  latter  plea  resulted  in  a  verdict  that  the 
former  conviction  was  procured  by  fraud  and  collusion  and  was 
no  bar  to  the  prosecution.  Held,  that  a  conviction  coold  not  fol- 
low from  such  verdict,  without  a  trial  upon  the  issue  made  by  the 
plea  of  not  guilty. 

ERROR  to  the  Circuit  Court  for  J[)ane  County. 

The  plaintiff  in  error,  William  A.  McFarlaiidy  was  [MW- 
ecuted  before  a  justice  of  the  peace  at  Deerfield  in  Dane 
county,  for  selling  liquor  without  license.  One  Nelson  ap- 
peared as  his  attorney.  For  some  reason  this  prosecution 
was  discontinued.  On  the  day  it  was  so  terminated,  the 
chairman  of  the  board  of  supervisors  of  the  town  in  which 
the  offense  is  alleged  to  have  been  committed  came  to  Mad- 
ison and  renewed  the  prosecution  in  the  municipal  courts 
by  making  due  complaint  against  McFarland  for  the  same 
offense. 

On  the  same  day,  McFarland  and  Nelson  and  one  Mon- 
son  went  before  one  Allen,  a  justice  of  said  county  at  Cam- 
bridge, and  there  Monson,  at  the  request  of  Nelson,  made 
complaint  against  McFarland  for  the  same  offense.  A 
warrant  was  issued,  and  McFarland  was  arrested  by  a  con- 
stable and  brought  before  the  justice.  He  pleaded  guilty 
to  the  charge  in  the  complaint,  and  the  justice  fined  bim 
$10  and  costs,  which  he  paid  and  was  discharged  from  cos- 
tody. 
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He  was  subsequently  arrested  on  a  warrant  issued  by  the 
municipal  court  upon  the  complaint  of  the  chairman,  was 
arraigned  in  that  court,  plead^  not  guilty,  and  was  tried 
and  convicted  of  the  offense  charged.  He  thereupon  ap- 
pealed to  the  circuit  court.  When  the  cause  was  called  for 
trial  in  that  court,  he  was  permitted  to  plead  his  conviction 
before  Justice  Allen  for  the  same  offense  in  bar  of  the  pros- 
ecution. The  district  attorney,  on  behalf  of  the  state, 
replied  that  such  conviction  was  procured  by  the  fraud  and 
collusion  of  the  accused.  The  issue  thus  made  on  the  spe- 
cial plea  was  tried  before  a  jury,  who  rendered  a  verdict 
thereon  for  the  state  as  follows:  "We,  the  undersigned 
jury,  impaneled  to  try  the  issue  in  this  case  made  upon  the 
complaint,  plea,  and  replication,  find  that  the  former  pros- 
ecution and  conviction  pleaded  in  bar  was  had,  but  that  it 
was  procured  by  fraud  and  collusion  upon  the  part  of  the 
defendant  and  is  no  bar  to  this  prosecution.  We  therefore 
find  the  defendant  guilty."  There  was  no  trial  of  the  issue 
made  by  the  plea  of  not  guilty.  That  plea  was  not  with- 
drawn when  the  special  plea  was  interposed.  The  court 
held  that  judgment  of  conviction  must  go  against  the  ac- 
cused on  the  above  verdict,  on  the  ground  that  the  special 
plea  was  a  conclusive  admission  of  his  guilt.  Thereupon 
motions  in  arrest  of  judgment  and  for  a  new  trial  were 
overruled  by  the  court,  and  the  accused  was  adjudged  to 
pay  a  fine  of  $10  and  costs.  He  has  sued  out  a  writ  of  er- 
ror from  this  court  to  obtain  a  review  and  reversal  of  such 
judgment. 

For  the  plaintiff  in  error  there  was  a  brief  by  HM  <& 
RagerSy  and  oral  argument  by  Mr.  Rogers.  To  the  point 
that  the  court  erred  in  refusing  to  submit  to  the  jury  the 
question  of  defendant's  guilt  on  the  merits,  they  cited 
1  Wharton's  Crim.  Law,  sees.  530a,  568,  572 ;  Comm.  v.  Ood- 
dard^  13  Mass.  455;  Comm.  v.  Robinson^  126  id.  259;  Him 
«.  State^  1  Ohio  St.  16;  Barge  v.  Comm.  3  Pen.  &  W.  262; 
Vol.  68— 26 
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FosUr  V.  Coram.  8  Watts  &  Serg.  77;  SoUiday  v.  Oomm. 
28  Pa.  St.  13;  Nonemaker  v.  State,  34  Ala.  211. 

The  Attorney  General^  for  the  defendant  in  error,  argued, 
inter  alia,  that  at  common  law  a  special  plea  in  bar,  either 
of  ^^  autrefois  convict  ^^  or  ^^  autrefois  acquit,^  was  final  and 
judgment  was  passed  upon  the  determination  of  the  plea. 
This  rule  was  relaxed  in  the  case  of  felonies  but  is  still  held 
in  England  in  case  of  misdemeanors.     King  v.  Taylor,  3  R 
&  C.  502;  King  v.  Gibson,  8  East,  107.     This  rule  seems  to 
have  been  followed  in  several  of  the  states.    StaU  v.  Epps, 
4  Sneed,  552;  Sta^te  v.  Green,  16  Iowa,  240.     And  the  role 
has  been  frequently  applied  upon  a  plea  of  abatement  where 
issue  of  fact  is  joined.     Comm.  v.  Cart*,  114  Mass.  280; 
Gu£ss  V.  State,  6  Ark.  147.    The  rule  seems  to  be  that  the 
defendant  in  a  misdemeanor  can  have  but  one  trial  upon  a 
question  of  fact,  and  that  if  he  pleads  a  false  special  plea, 
final  judgment  goes  against  him.    State  v.  Alien,  1  Ala. 
442.    If  the  distinction  of  the  special  plea  being  overruled 
as  a  matter  of  law  upon  demurrer,  and  the  trial  of  a  false 
plea  as  an  issue  of  fact,  is  kept  in  view,  it  will  serve  to 
reconcile  most  of  the  authorities  otherwise  seeming  to  con- 
flict.   See  Barge  v.  Comm.  3  Pen.  &  W.  262. 

Lyon,  J.  1.  It  is  a  rule  of  the  common  law,  founded  on 
a  plain  principle  of  natural  justice,  that  no  person  shall  he 
twice  put  in  jeopardy  of  punishment  for  the  same  offense. 
This  rule  is  embodied  arid  pei'petuated  in  both  the  federal 
and  state  constitutions.  One  application  of  the  rule  is  that 
a  regular  conviction  or  acquittal  upon  a  prosecution  for  a 
crime,  if  pleaded,  is  a  bar  to  a  second  prosecution  for  the 
same  offense. 

But  if  one  liable  to  be  charged  criminally,  by  fraud  pro- 
cures himself  to  be  acquitted  or  convicted  of  the  offense, 
such  acquittal  or  conviction  is  no  bar  to  another  prose- 
cution therefor.    Whart.  Grim.  PI.  §  451.    Bishop,  in  hi« 
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treatise  on  Criminal  Law,  says:  "If  one  procures  himself 
to  be  prosecuted  for  an  offense  which  he  has  committed, 
thinking  to  get  oflP  with  a  slight  punishment  and  to  bar 
any  future  prosecution  carried  on  in  good  faith,  if  the  pro- 
ceeding is  really  managed  by  himself,  either  directly  or 
through  the  agency  of  another, —  he  is,  while  thus  holding 
his  fate  in  his  own  hands,  in  no  jeopardy.  The  plaintiflf 
state  is  no  party  in  fact,  but  only  such  in  name.  The  judge 
is  imposed  upon,  indeed,  yet  in  point  of  law  adjudicates 
nothing.  .  .  .  The  judgment  is  therefore  a  nullity,  and 
is  no  bar  to  a  real  prosecution."  Vol.  1,  §  1010.  It  is 
probable,  however,  that  if  in  such  collusive  and  fraudulent 
prosecution  the  full  penalty  of  the  law  for  the  offense  has 
been  imposed  and  paid  or  suffered  by  the  accused,  it  would 
be  a  bar  to  a  second  prosecution  for  the  same  offense. 

On  this  subject  the  learned  circuit  judge  instructed  the 
jury  as  follows:  "If  the  defendant  in  this  case  procured 
the  complaint  in  the  case,  which  has  been  pleaded  in  bar, 
to  be  made  by  a  person  acting  in  collusion  with  him,  or 
with  the  attorney  of  the  defendant  with  the  defendant's 
sanction,  and  with  the  expectation  upon  the  part  of  the  de- 
fendant of  deriving  some  benefit  from  it  by  getting  off  bet- 
ter than  by  another  prosecution,  or  thinking  to  avoid  a 
prosecution  which  he  thinks  may  be  more  serious  to  him, 
or  with  a  design  to  avoid  another  prosecution  the  result  of 
which  he  thinks  might  be  more  serious  to  him,  then  it  is  no 
bar."  We  think  this  instruction  is  a  correct  statement  of 
the  law.  The  testimony  amply  supports  the  verdict  of  the 
jury  in  that  behalf.  Thus  far  we  find  no  error  in  the  record. 

2.  The  last  sentence  of  the  verdict  —  "  We  therefore  find 
the  defendant  guilty"  —  is  a  mere  conclusion  of  law  from 
the  finding  that  the  prosecution  and  conviction  before 
Justice  Allen  was  collusive  and  fraudulent.  It  is  not  in  any 
correct  sense  a  verdict  of  guilty  on  the  merits,  and  has  no 
significance  in  the  determination  of  the  case.    It  was  but  a 


Digitized  by  VjOOQIC 


404  SUPREME  COURT  OF  WISCONSIN, 

McFarland  vs.  The  State. 

repetition  of  the  ruling  by  the  court  on  the  trial,  to  the 
effect  that  a  conviction  of  the  oflfense  charged  must  neces- 
sarily result  from  a  verdict  overruling  the  plea  of  autrefm 
convict.  This  brings  us  to  inquire  whether  the  plaintiff  in 
error  was  properly  convicted  of  the  oflfense  charged,  with- 
out a  trial  of  the  issue  of  his  guilt  or  innocence,  when  his 
plea  of  not  guilty  stood  upon  the  record. 

In  England  the  rule  adopted  by  the  circuit  court  seems  to 
prevail  in  prosecutions  for  misdemeanors,  and  it  has  been 
followed  to  a  limited  extent  in  this  country;  but  the  great 
weight  of  American  authority  is  against  it.    We  do  not 
think  the  English  rule  rests  upon  any  sound  principle.  Why 
a  man  should  be  held  to  have  conclusively  admitted  himself 
guilty  of  an  offense  for  which  he  is  being  prosecuted,  merely 
because  he  avers  that  he  has  theretofore  been  prosecuted 
for  the  same  oflfense  and  acquitted  or  convicted  thereof  and 
fails  to  prove  it,  we  cannot  comprehend.    The  verdict 
against  him  on  such  special  plea  is  simply  that  he  was  not 
theretofore  so  acquitted  or  convicted  of  the  oflfense  charged. 
By  what  rule  of  logic  or  legal  presumption  can  it  be  said 
that,  because  he  asserts  an  acquittal  or  conviction  therefor, 
which  the  jury  negatives,  he  conclusively  admits  his  guilt 
of  the  oflfense  charged,  or  must  be  conclusively  presumed 
guilty  thereof?    The  plea  of  guilty  before  Justice  Allen 
may  perhaps  be  proved,  when  the  case  is  tried  on  the 
merits,  as  an  admission  of  the  accused,  to  go  to  the  jury  for 
what  it  is  worth  like  any  other  admission  of  a  party  against 
his  interest;  but  to  allow  the  state  to  repudiate  the  proceed- 
ing before  Justice  Allen,  and  treat  it  as  a  nullity,  and  still 
hold  that  the  guilt  of  the  accused  is  conclusively  established 
by  such  proceeding,  would  be  most  illogical  and  unjust. 

Take  another  view  of  the  question.  The  rules  governing 
the  two  pleas  of  autrefois  acquit  and  autrefois  convict  are 
the  same.  State  v.  Parish^  43  Wis.  395.  Now,  suppose  one 
criminally  charged  pleads  that  he  has  theretofore  been  tried 
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for  the  same  offense  and  acquitted.  The  state  takes  issue 
on  the  plea,  and  the  jury  find  that  he  has  not  been  so  tried 
and  acquittea.  The  utter  injustice,  as  well  as  absurdity,  of 
convicting  the  accused  on  these  proceedings,  without  further 
inquiry  of  the  crime  charged,  is  obvious.  Such  proceedings 
fail  to  estabUsh  a  single  element  of  guilt.  Yet  the  English 
rule  demands  and  upholds  such  convictions.  We  adopt  the 
opposite  rule,  and  hold,  with  most  of  the  courts  of  this 
country,  that  the  court  erred  in  pronouncing  judgment  of 
conviction  without  a  trial  of  the  issue  made  by  the  plea  of 
not  guilty.  On  this  subject,  see  Whart.  Grim.  PL  §§  420, 
421,  486,  and  the  numerous  cases  there  cited. 

By  the  Court, —  The  judgment  of  the  circuit  court  must 
be  reversed ;  but  inasmuch  as  the  issue  on  the  special  plea 
has  been  regularly  determined,  the  cause  will  be  remanded 
for  a  trial  of  the  issue  made  by  the  plea  of  not  guilty,  unless 
different  pleadings  be  interposed  by  leave  of  that  court 
which  will  render  a  trial  unnecessary. 

See  note  to  this  case  in  82  N.  W.  Bep.  226.—  Rep« 


Atkinson,.  Respondent,  vs.  Habran,  Appellant. 

March  1 — March  22,  1887. 

Assault  and  battery:  Pleading:  Justification:  Special  damages. 

1.  Justification  for  an  assault  and  battery  should  be  speciaUy  pleaded. 

2.  In  an  action  for  an  assault  and  battery,  although  special  damages 

are  not  aUeged,  yet,  if  evidence  thereof  was  admitted  without  ob- 
jection it  may  be  considered  by  the  jury,  and  the  complaint  may 
be  considered  aj9  amended  accordingly. 

APPEAL  from  the  Circuit  Court  for  Kewaunee  County. 

The  case  is  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  Hvdd  <&  Wig^nan^ 
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and  oral  argument  by  Mr,  Wigman,  They  contended,  inkr 
alia^  that  the  defendant  was  entitled  to  have  the  defense  of 
his  personal  property  considered  by  the  jury.  2  Addison 
on  Torts,  693;  1  Hilliard  on  Torts,  204-6;  Cooley  on  Torts, 
167;  3  Bl.  Comra.  120;  Ayres  v.  Birtch,  35  Mich.  501;  AU 
V.  Burgheim,  80  111.  92;  Green  v.  Ooddard,  2  Salk.  641; 
Gates  V.  Lounsbury^  20  Johns.  427.  The  righif  ul  owner  of 
personal  property  cannot  retake  it  from  a  wrong-doer  by 
force,  and  the  latter  may  justify  a  battery  in  defense  of  bis 
possession.  Barnes  v.  Martin^  15  Wis.  240;  Huppert  v. 
Morrison^  27  id.  365;  Andre 'o.  Johnson^  6  Blackf.  375. 

For  the  respondent  there  was  a  brief  by  John  C.  <&A.  f. 
Neville^  and  oral  argument  by  Mr.  A,  G.  NeviUe. 

Taylor,  J.  This  is  an  action  to  recover  damages  for  an 
assault  and  battery  alleged  to  have  been  committed  by  the 
appellant  upon  the  respondent.  The  pleadings  Avere  the 
complaint  and  an  answer  simply  denying  the  allegations  of 
the  complaint.  The  action  was  commenced  in  a  justice's 
court.  A  judgment  was  rendered  in  favor  of  the  plaintiff 
in  such  court ;  and  upon  an  appeal  by  the  defendant  to  the 
circuit  court,  upon  a  new  trial  in  that  court,  a  judgment 
was  again  rendered  against  the  defendant  in  favor  of  the 
plaintiff,  and  from  that  judgment  an  appeal  was  taken  by 
the  defendant  to  this  court. 

The  only  errors  assigned  by  the  appellant  are :  "(1)  That 
the  court  erred  in  charging  the  jury  that  no  justification 
was  shown,  or  was  attempted  to  be  shown,  by  the  defend- 
ant, and  that  the  only  question  for  their  determination  was 
the  amount  of  damage  the  plaintitf  had  sustained.  (2)  That 
the  court  erred  in  charging  the  jury  that  the  plaintiff  was 
entitled  to  recover  for  injuries  to  his  clothing  as  an  element 
of  damages." 

As  to  the  first  error  assigned,  the  evidence  conclusively 
shows  that  the  defendant  assaulted  the  plaintiff,  knocked 
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him  down,  and  inflicted  considerable  injur}'-  upon  the  per- 
son of  the  plaintiff.    The  defendant  himself  admits  that  he 
struck  the  plaintiff  before  he  was  assaulted  by  him  in  any 
way.     But  he  claims  he  assaulted  and  struck  plaintiff  m 
order  to  prevent  him  from  taking  from  his  possession  two 
steers  which  defendant  then  owned  and  had  in  his   actual 
possession,  and  for  that  reason  he  was  justified  in  assaulting 
the  plaintiff.     We  think  the  appellant's  evidence  wholly 
fails  to  show  that  at  the  time  he  struck  the  respondent  it 
was  necessary  to  do  so  in  order  to  protect  himself  in  the 
possession  of  said  steers;  and  in  the  second  place,  by  his  an- 
swer he  had  not  set  up  any  justification  for  his  assault  upon 
the  plaintff,  and  was  not,  therefore,  entitled  to  have  such 
justification  presented  to  the  jury  as -a  defense  to  the  action 
of  the  plaintiff. 

The  appellant  insists,  however,  that  if,  under  his  answer, 
he  would  not  have  the  right  to  give  evidence  to  justify  his 
assault  upon  the  plaintiff,  still  the  evidence  which  he  now 
claims  was  a  justification,  or  which  at  least  tended   to 
prove  a  justification,  was  given  on  the  trial  and  received 
without  objection ;  and  that  he  was  entitled,  therefore,  to 
the  same  benefit  of  it  as  though  he  had  set  up  a  justification 
in  his  answer.    Admitting  the  correctness  of  this  claim 
made  on  the  part  of  the  learned  counsel  for  the  appellant, 
we  are  of  the  opinion  that  the  learned  circuit  judge  was 
right  in  holding  that  the  evidence  on  the  part  of  the  de- 
fendant did  not  show  any  justification  for  the  assault.     Nor 
was  it  of  such  a  character  as  to  make  it  incumbent  upon 
the  court  to  submit  the  question  of  justification  to  the  jury. 
Taking  all  the  evidence  in  the  case,  it  shows  a  violent  and 
wholly  unjustifiable  assault  upon  the  plaintiff  by  the  defend- 
ant, without  any  pretense  of  necessity  on  his  part  to  make 
it  in  defense  of  his  property. 

As  to  the  second  alleged  error,  it  is  true  that  in  his  com- 
plaint the  plaintiff  does  not  set  out,  as  an  item  of  damage, 
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that  his  clothes  were  injured  or  destroyed  by  the  assault  of 
the  defendant;  but  the  evidence  was  admitted  without  ob- 
jection, and  it  was  not  error  to  instruct  the  jury  to  take  into 
consideration,  in  fixing  the  amount  of  plaintiffs  damages, 
the  injury  done  to  his  clothing.  The  evidence  was  before 
the  jury  without  objection,  and  the  complaint  may  be  con- 
sidered as  amended  so  as  to  cover  the  claim  for  injury  to 
plaintiflfs  clothing. 

By  the  Court. —  The  judgment  of  the  circuit  court  is 
affirmed. 


Mullen  and  others,  Appellants,  vs.  Rbinig,  Garnishee,  etc., 
Eespondent. 

March  l— March  »$,  18S7. 

New  trial:  Discretion:  Appeal  to  8.  C. :  Bill  of  exc^tioni. 

1.  The  granting  of  a  new  trial  at  the  cost  of  the  defeated  party  is  within 

Uie  discretion  of  the  trial  court,  and  its  order  wiU  not  be  reversed 
unless  there  was  a  manifest  abuse  of  such  discretion,  or  unless  it 
affirmatively  appears  from  the  record  that  the  order  was  based  upon 
a  misapprehension  of  law. 

2.  The  reasons  for  granting  a  new  trial,  as  delivered  in  writing  by  the 

trial  judge,  are  not  a  part  of  the  record  unless  they  are  shown  by 
the  certificate  to  the  bill  of  exceptions  to  have  been  made  a  part 
thereof. 

APPEAL  from  the  Circuit  Court  for  Fonddu  Lac  County. 

The  following  statement  of  the  case  was  prepared  by  Mr. 
Justice  Cassoday: 

It  appears  from  the  record  that,  December  24,  1884,  the 
defendant,  Haberkorn,  made  a  general  assignment  for  the 
benefit  of  his  creditors  to  the  garnishee,  Reinig;  that  De- 
cember 26, 1884:,  the  plaintiffs  commenced  an  action  against 
Haberkorn,  and  at  the  same  time  served  garnishee  summons 
and  affidavit  therein  upon  him  and  the  garnishee,  Rmigj 
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that  January  8,  1885,  the  garnishee  appeared  in  the  action 
by  the  service  of  notice  of  retainer  by  his  attorneys  therein ; 
that  on  the  same  day  the  assignee  by  affidavit  denied  any 
indebtedness  or  liability  to  the  defendant  or  having  in  his 
possession  any  of  his  property,  credits,  or  effects;   that 
January  10,  1885,  the  plaintiffs  gave  notice  of  their  election 
to  take  issue  on  the  answer  of  the  garnishee;  that  Haber- 
kom  put  in  no  appearance  and  made  no  contest;  that  Jan- 
nary  16,  1885,  the  plaintiffs  recovered  judgment  in  the 
principal  action  against  Haberkom  for  $558.28  damages 
and  costs,  and  docketed  the  same ;  that,  on  the  trial  of  the 
garnishee  issues  thus  formed,  the  jury,  under  the  charge  of 
the  court,  found  for  the  plaintiffs,  and  assessed  their  damages 
at  $558.23,  with  interest  at  the  rate  of  seven  per  cent,  per 
annum  from  January  16,  1885 ;  that  thereupon,  and  at  the 
same  term  of  the  court  iat  which  said  trial  was  had  and  said 
verdict  was  rendered,  and  on  motion  of  the  attorneys  for 
the  garnishee  therefor,  made  November  10,  1885,  and  after 
the  hearing  of  counsel  for  the  respective  parties  thereon, 
"and  the  court  being  fully  advised,"  it  was  ordered  by  the 
court,  in  effect,  January  4, 1886,  that  the  motion  for  a  new 
trial  be,  and  the  same  was  thereby,  "  granted,  on  the  pay- 
ment of  ten  dollars  attorney's  fees,  clerk's  fees  of  the  term, 
and  plaintiffs'  costs  and  disbursements  of  the  term,  by  the 
garnishee."    From  that  order  the  plaintiffs  appeaL 
G.  K,  Pier^  for  the  appellants. 
Edw.  8.  Bragg,  for  the  respondent. 

Oassodat,  J.  The  evidence  taken  upon  the  trial  of  the 
issues  in  garnishment,  and  preserved  in  the  bill  of  excep- 
tions and  printed  case,  is  quite  voluminous.  An  elaborate 
argument  was  made  upon  the  merits  at  the  bar,  and  a  like 
argument  is  presented  in  the  printed  brief  of  the  learned 
counsel  for  the  plaintiffs,  to  the  effect  that  the  verdict  was 
fully  justified  by  the  evidence,  and  hence  was  improperly 
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set  aside.    In  relaCion  to  that  it  is  enough  to  say  that  the 
evidence  in  favor  of  the  plaintiffs  is  not  so  conclusive  of 
fraud  as  to  justify  this  court  in  holding  that  the  order  set- 
ting it  aside  and  granting  a  new  trial  was  an  abuse  of  dis- 
cretion.   Besides,  some  error  may  have  intervened,  or  some 
other  satisfactory  reason,  not  apparent  to  us  from  the  rec- 
ord, may  have  induced  the  making  of  the  order.    The  recital 
in  the  order,  of  "the  court  being  fully  advised "  when  it 
made  the  same,  precludes  the  assumption  of  its  being  made 
without  good  reason  merely  because  none  is  apparent  to  us 
from  the  record.    It  is  to  be  remembered  that  the  setting 
aside  of  a  verdict,  and  granting  of  a  new  trial,  at  the  term 
of  its  rendition  and  at  the  cost  of  the  party  beaten,  as  here, 
is  not  only  within  the  discretion  of  the  trial  judge,  but,  as  a 
general  rule,  his  action  will  not  be  reversed  unless  it  clearly 
appears  from  the  record  that  there  has  been  an  abuse  of 
such  discretion.   Eoans  v,  Hicgee,  63  Wis.  31;  MGLimoMV, 
Lancaster^  67  Wis.  297 ;  Seaman  v.  Bumham^  57  Wis.  568, 
and  cases  there  cited.    The  only  exception  to  this  rule  is 
where  it  affirmatively  appears  upon  the  record  that  such 
order  was  based  upon  a  misapprehension  of  the  law.  Fair- 
hanks  V.  IloUidayy  59  Wis.  80,  and  cases  there  cited.    Such 
misapprehension,  when  thus  made  to  appear,  is  an  error  of 
law  which  obviates  the  necessity  of  determining  whether 
there  was  any  such  abuse  of  discretion.    Smith  v.  J)ragefU 
61  Wis.  223.    Counsel  seek  to  bring  this  case  within  such 
exception.    But  neither  the  motion  nor  the  order  states,  or 
purports  to  state,  the  grounds,  or  any  ground,  upon  which 
the  motion  was  based.    A  motion  based  upon  irregularities 
usually  specifies  particularly  the  irregularity  complained 
of.    Sec.  1,  Circuit  Court  Kule  XI.    When  an  order  of  the 
court  or  judge  is  based  upon  any  record,  petition,  affidavit, 
or  other  paper,  read  or  used  upon  the  hearing,  it  is  requireu 
to  be  referred  to  therein.    Sec.  6,  Circuit  Court  Rule  XL 
As  this  order  contains  no  such  reference,  we  must  assume 
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that  it  was  based  upon  the  minutes  of  the  court  and  the 
proceedings,  or  some  proceeding  or  occurrence  upon  or  con- 
nected with  the  trial  or  motion  and  not  of  record. 

Counsel  claim  the  case  to  be  within  the  exception  stated, 
and  this  is  based  upon  what  is  said  to  be  ^^  the  reasons  and 
grounds  for  setting  aside  the  verdict  of  the  jury  as  made  in 
writing  by  the  trial  judge."    But  the  only  certificate  of  the 
trial  judge  making  anything  of  record  in  the  case  is  in  the 
words  and  figures  following:  "And  because  the  said  m- 
dencey  rvZings^  and  charges^  requests^  and  exceptions  hereinbe- 
fore set  forth  and  mentioned,  do  or  do  not  appear  upon  the 
record  of  said  trial  in  said  action,  therefore  the  said  judge 
hath  to  this  bill  of  exceptions,  after  due  notice  to  the  de- 
fendant's attorneys,  set  his  hand  and  seal  and  made  the 
same  hereby  a  part  of  the  record  in  said  cause;  and  doth 
hereby  certify  that  this  bill  of  exceptions,  settled  this  day, 
contains  all  the  evidence  given,  charge  given,  and  requests^ 
Tidings,  objectioTis,  and  exceptions  made  on  the  trial  of  said 
cause,  and  minutes  of  the  court,  and  pleadings  necessary  to 
the  issues  involved.    "Witness  the  official  signature  of  Hon. 
N.  S.  Gilson,  the  trial  and  circuit  judge,  this  22d  day  of 
March,  1886.    K  8.  Gilson,  Judge." 

This  certificate  does  not  purport  to  make  the  "  reasons  " 
or  "grounds"  for  setting  aside  the  verdict  a  part  of  the 
record.     We  have  no  power  to  enlarge  the  scope  of  the 
certificate  or  remake  the  record.     Of  course,  there  are  cer- 
tain papers,  including  the  pleadings  and  order  appealed 
from,  which  are  of  record  without  any  bill  of  exceptions  or 
certificate  of  the  trial  judge.     But  none  of  the  evidence, 
charge,  instructions,  requests,   rulings,   objections,  excep- 
tions, reasons,  statements,  or  proceedings  upon  the  trial  or 
motion  for  a  new  trial,  are  a  part  of  the  record  unless 
made  so  in  the  manner  provided  by  statutes,  rules  of  court, 
OP  practice.    It  follows  that  while  the  ruling  of  the  court 
in  setting  aside  the  verdict  and  granting  a  new  trial  is 
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made  a  part  of  the  record  by  the  certificate  of  the  judge, 
yet  none  of  his  reasons  or  grounds  for  so  doing  are  made 
part  of  the  record,  and  hence  they  are  not  before  us  for 
consideration.  Bunn  v.  VaUey  Lumber  Co.  63  Wis.  630. 
Certainly  such  **  reasons  and  grounds  "  are  no  part  of  the 
evidence,  charge,  requests,  rulings,  objections,  or  exceptions 
made-on  the  trial  of  the  cause,  and  minutes  of  the  court. 
Besides,  the  trial  court  may  have  had  other  reasons  than 
those  mentioned  for  making  the  order  complained  of.  It 
may  be  questionable  whether  an  assignee,  under  an  assign- 
ment void  upon  its  face  or  for  a  fraud  in  which  he  partici- 
pated, would  be  protected  for  expenses  in  defending  the 
same.  But  the  question  is  not  here,  and  we  express  no 
opinion  upon  it.  Since  the  record  does  not  make  it  appear 
affirmatively  that  the  order  was  based  upon  any  misappre- 
hension of  law,  we  cannot  hold  that  there  was  any  error  ot 
law  in  making  it. 
By  the  Court. —  The  order  of  the  circuit  court  is  afBrmed. 


Ohasb,  Bespondent,  vs.  Gault  and  another.  Appellants. 

fdardh  1  —  March  BB,  1887. 

(1)  Contracts:  Usage:  Instructions  to  jury.    (2)  Costs. 

1.  PlaintiiT  sold  machinery  for  the  defendants  on  commission,  but 

Buch  machinery,  not  being  paid  for,  had  to  be  taken  back.  In  an 
action  for  the  commission  on  the  sale,  defendants  claimed  that  the 
contract  as  to  compensation  was  conditional,  and  that  where  the 
machineiy  had  to  be  taken  back  no  commission  was  to  be  paid.  A 
usage  to  that  effect  was  proven,  but  the  evidence  as  to  whether 
the  contract  was  conditional  or  not  was  conflicting.  The  instruc- 
tions (stated  in  the  opinion)  are  held  to  have  fairly  submitted  that 
question  to  the  jury,  and  not  to  have  been  misleading. 

2.  Under  subd.  6,  sec.  2918,  R.  S.,  as  amended  by  ch.  52,  Laws  of  1^^' 

if  the  plaintiff  in  an  action  on  contract  brought  in  the  circoit 
court  recovers  more  than  $100,  he  is  entitled  to  costs,  even  though 
the  action  was  within  the  jurisdiction  of  a  justice  of  the  peace* 
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APPEAL  from  the  County  Court  of  Fond  du  Lao  County. 
Action  to  recover  the  sum  of  $150,  alleged  to  be  due  to 
the  plaintiff  as  his  commission  for  procuring  a  purchaser 
for  certain  machinery.  The  facts  will  sufficiently  appear 
from  the  opinion.  There  was  a  verdict  for  the  plaintiff, 
and  from  the  judgment  entered  thereon  the  defendants 
appealed. 

The  cause  was  submitted  for  the  appellants  on  the  brief  of 
0,  A.  Wella^  attorney,  and  A.  M.  Blair^  of  counsel,  and  for 
the  respondent  on  that  of  Edwa/rd  W,  PJielps. 

For  the  appellants  it  was  contended,  inter  alia,  that  con- 
struing together  subd.  3,  7,  sec.  2918,  R.  S.,  and  subd.  6,  as 
amended  by  xjh.  52,  Laws  of  1881,  the  plaintiff  in  an  action 
on  contract  should  not  be  allowed  costs,  even  though  he 
recovered  $100  or  more^  if  a  justice  of  the  peace  had  juris- 
diction. 

Cole,  C.  J.  This  case  involves  mainly  a  question  of  fact. 
The  plaintiff  sues  to  recover  his  commission  for  finding  a 
purchaser  for  some  machinery  for  a  saw-mill.  It  is  undis- 
puted that  he  found  such  a  purchaser  for  the  defendants ; 
and  he  testified  to  an  unconditional  promise  on  their  part 
to  pay  him  $150  for  his  services.  The  defendants  contend 
that  the  contract  as  to  compensation  was  conditional,  and 
that  he  was  not  to  be  paid  anything  in  case  the  property 
sold  was  not  paid  for  but  had  to  be  taken  back  by  the  vendor, 
w  the  machinery  in  question  was.  Mr.  Brings,  one  of  the 
defendants,  testified  that  he  made  the  contract  with  the 
plaintiff,  and  that  the  agreement  was  that  the  plaintiff  was 
to  be  paid  out  of  the  proceeds  of  the  sale  as  they  were  col- 
lected, and  that  he  read  to  the  plaintiff  the  commission 
clause  in  the  contract  which  the  defendants  had  with  the 
manufacturers,  so  that  he  might  know  how  he  was  to  get 
his  commissions.    According  to  this  clause,  commissions 

were  collectible  when  the  machinery  was  wholly  or  in  part 
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paid  for,  and  in  certain  proportions  as  the  proceeds  of  sales 
were  collected.  And  a  custom  or  usage  of  trade  was  proven, 
to  the  'effect  that  where  an  agent  sells  machinery  on  com- 
mission, and  by  reason  of  default  of  payment  by  the  pur- 
chaser the  manufacturer  was  compelled  to  repossess  himself 
of  the  property,  the  agent  received  no  commission.  The 
evidence  as  to  whether  the  contract  for  the  payment  of 
commissions  was  absolute  or  conditional  was  quite  conflict- 
ing, but  we  think  was  fairly  submitted  to  the  jury. 

Exceptions  were  taken  to  certain  portions  of  the  charge 
of  the  trial  court,  on  the  ground  that  they  were  misleading 
or  were  calculated  to  confuse  the  jury.    The  learned  judge 
said  the  defendants  allege  "a  custom  of  a  machinery  sale 
trade,  to  the  effect  that  commissions  on  sales  shall  only  be 
collectible  after  the  machinery  is  wholly  or  in  part  paid, 
and  in  certain  proportions  as  the  proceeds  of  sales  are  col- 
lected ;  and  if  the  property  sold  is  not  paid  for  and  has  to 
be  taken  back  by  the  party  selling,  that  the  agent  making 
the  sale  shall  not  be  entitled  to  any  commission.'^     Now,  it 
is  said  that  there  was  no  claim  that  there  was  any  usage 
how  the  commission  was  to  be  paid  when  the  machinery 
was  paid  for,  but  that  it  only  applied  when  the  machinery  was 
not  paid  for.    It  was  an  undisputed  fact  that  the  machineiy 
in  this  case  was  wholly  or  in  part  unpaid  for  and  had  to  be 
taken  back  by  the  vendors.     Therefore,  whatever  was  said 
about  the  custom  could  only  refer  to  the  case  whei'e  the 
property  was  taken  back  by  the  vendor,  and  could  not  pos- 
sibly have  misled  the  jury;  for  the  only  question  i^as 
whether  the  contract  as  to  compensation  was  absolute  or 
conditional, —  made  without   a  reference   to  the  custom- 
The  county  judge  said  that  the  usage  itself  had  been  fuUy 
established  by  the  evidence,  and  there  was  a  presumption 
when  the  usage  was  proved  that  the  plaintiflf  made  his  con- 
tract in  relation  to  it,  and  that  the  payment  of  his  conunis- 
sion  for  finding  a  purchaser  for  the  saw-mill  machinery 
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was  to  be  according  to  the  terms  of  such  usage ;  but  this 
presumption  was  not  conclusive,  and  might  be  rebutted  by 
evidence  on  the  part  of  the  plaintiff  that  he  did  not  con- 
tract in  reference  to  such  usage,  but  did  contract  to  receive 
|150  unconditionally,  uncontrolled  by  such  usage.  True, 
the  court  subsequently  directed  the  jury,  in  substance,  that 
the  question  of  custom  was  not  to  be  taken  into  considera- 
tion unless  the  defendants  had  shown,  by  a  fair  preponder- 
ance of  evidence,  that  the  contract  was  made  with  refer- 
ence to  such  custom, —  in  other  words,  had  shown  that  it 
was  not  absolute;  but  we  do  not  think  that  this  could  have 
confused  the  jury  in  any  way. 

At  the  time  the  sale  of  the  machinery  was  completed, 
the  defendant  Briggs  gave  the  plaintiff  an  order  on  the 
manufacturers  for  his  pay.  The  jury  were  told  that  unless 
they  found  that  the  plaintiff  received  this  order  under- 
standingly  in  satisfaction  of  his  commissions,  it  would  not 
bar  a  recovery.  The  plaintiff  explained  the  circumstances 
under  which  he  received  the  order,  and  the  jury  must  have 
found  that  it  was  not  accepted  as  a  conditional  payment  of 
his  claim. 

In  this  case  the  complaint  was  verified,  and  the  amount 
recovered  was  $174.63.  The  plaintifiTs  costs  were  taxed  at 
$15  attorney's  fees,  and  $20.10  for  disbursements.  This 
was  correct  under  sec.  2918,  as  amended  by  ch.  52,  Laws  of 
1881,  and  sec.  2921,  R.  S. 

By  the  Court. — The  judgment  of  the  county  court  is 
affirmed. 
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NioHOLLfi,  Plaintiff  in  error,  vs.  The  State,  Defendant  in 

error. 

March  1  —  March  £g,  1887. 

Criminal  Law  and  Practice,  ("ij  Pleading:  Burglary  in  day  Him. 
(9,  S)  Constructive  bredking,  (^)  Express  car:  ^'BaUrocui  freight 
car,*^  (5)  Proof  of  oumership,  (6)  Failure  of  accused  to  be 
sworn:  Comment  hy prosecutor:  Presumption, 

1.  An  information  charging  the  breaking  and  entering  of  a  freight  car, 

but  not  stating  whether  it  was  in  the  day  time  or  night  time,  is 
held  sufficient  under  sec.  4410,  R.  S.,  as  charging  a  breaking  and 
entering  in  the  day  time. 

2.  Defendant  secreted  himself  in  a  box  which  he  procured  to  be  j^aced 

by  the  agents  of  an  express  company  in  an  express  car.  His  inten- 
tion was  to  rob  the  car.  Held,  that  this  was  a  constructiye  break- 
ing. 

8,  Sec.  4411,  R.  S.,  does  not  supersede  the  common-law  doctrine  of  con- 
structive breaking,  but  merely  enlarges  its  scope  in  some  respects. 

4  An  information  charging  the  breaking  and  entering  of  a  *'  freight 
and  express  car  of  the  American  Express  Company,"  suffldentij 
charges  the  offense  to  have  been  committed  in  a  "railroad  freight 
car,"  within  the  meaning  of  sec.  4410,  R.  S. 

5.  Under  such  an  information,  proof  of  the  exclusive  possession,  occu- 

pancy and  control  of  the  car  by  the  express  company,  is  sufficient 
proof  of  ownership. 

6.  In  the  argument  of  a  criminal  case  the  district  attorney  animad- 

verted to  the  jury  upon  the  fact  that  the  prisoner  had  not  been 
sworn.  Objection  was  made,  and  the  trial  court  ruled:  "It  is 
probably  competent  to  show  that  the  offense  has  not  been  denied." 
The  undisputed  evidence  included  the  prisoner's  voluntary  admis- 
sions of  guilt.  The  record  does  not  show  the  language  used  by^e 
district  attorney,  or  the  occasion  for  it.  Heid,  that  it  must  be  pre- 
sumed that  something  occurred  or  was  said  which  rendered  the 
remark  proper. 

ERROR  to  the  Circuit  Court  for  Jackson  County. 

The  following  statement  of  the  case  was  prepared  by  Mr. 
Justice  Cassoday: 

The  plaintiff  in  error  was  tried  and  convicted  of  the  of- 
fense charged  in  the  second  count  of  the  information,  to  the 
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effect  that  July  25, 1885,  at  the  county  of  Jackson,  in  said 
state,  the  said  NiGhoUa^  the  freight  and  express  car  of  the 
American  Express  Company  there  situate,  then  and  there 
unlawfully,  feloniously,  and  burglariously  did  break  and 
enter,  with  intent  then  and  there  the  goods,  chattels,  and 
property  of  the  said  American  Express  Company,  then 
and  there  in  the  said  freight  and  express  car  being  found, 
then  and  there  feloniously  and  burglariously  to  steal,  take, 
and  carry  away,  against  the  peace  and  dignity  of  the  state 
of  Wisconsin.  Upon  the  verdict  of  guilty  being  returned, 
the  prisoner  moved  the  court  in  arrest  of  judgment  thereon, 
for  the  reason  that  the  information  did  not  charge  the  pris- 
oner with  any  criminal  oflfense  known  to  the  law  in  this 
state;  which  motion  was  denied,  and  the  prisoner  excepted. 
Judgment  was  thereupon  rendered,  and  sentence  imposed 
upon  the  prisoner  to  the  effect  that  he  be  confined  at  hard 
labor  in  the  state  prison  for  the  term  of  three  years.  To 
reverse  that  judgment  the  prisoner  sued  out  this  writ  of 
error. 

S.  W.  Ba/mey  and  John  Turner^  for  the  plaintiff  in  error, 
to  the  point  that  the  trial  court  erred  in  ruling  that  it  was 
competent  for  the  district  attorney  to  animadvert  upon  the 
fact  that  the  accused  was  not  sworn  in  his  own  behalf,  and 
in  intensifying  that  ruling  by  saying:  "  It  is  probably  com- 
petent to  show  that  the  offense  has  not  been  denied,"  cited 
sec.  4071,  E.  S.;  Comm.  v.  NicJt^U^  114  Mass.  285;  Comm. 
V.  MarUm,  110  id.  411;  Comm.  v.  Scott,  123  id.  239;  Orafi- 
doll  V.  People,  2  Lans.  309;  RulojS"  v.  People,  45  N.  Y.  213; 
People  V.  Tyler,  36  Cal.  522;  Calkms  v.  State,  18  Ohio  St. 
366 ;  Zong  v.  State,  56  Ind.  182.  The  accused  pleaded  not 
guilty,  and  yet,  because  he  was  not  sworn,  the  court  tells 
the  jury  that  he  has  not  denied  the  offense. 

The  Attorney  General,  for  the  defendant  in  error,  argued, 
among  other  things,  that  the  proof  as  to  the  ownership  of 
the  car  was  sufficient.  State  v.  Parker,  16  Nev.  79;  EuU/ng 
Vol.  68—27 
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V.  State,  17  Ohio  St.  589;  Markham  v.  State,  25  Qa.  52; 
JBouston  V.  State,  38  id.  185;  2  Bish.  Crim.  Proo.  sec.  1377. 
It  was  not  necessary  to  allege  that  the  offense  was  com- 
mitted in  the  day  time.  Camm.  v.  Het/ndds,  122  Mass.  456; 
Butter  V.  People,  4  Detfio,  68 ;  Bish.  Crim.  Proc.  sec.  133. 
Where  there  are  two  grades  of  an  oflfense,  the  greater  having 
certain  peculiar  ingredients,  the  lesser  negativing  these 
peculiar  features,  the  information  need  not  aver  the  nega- 
tive facts.    State  v.  Kane,  63  Wis.  264. 

Cassodat,  J.    There  is  undisputed  testimony  on  the  part 
of  the  state  to  the  effect  that  Saturday,  July  25, 1885,  the 
plaintiff  in  error  was  stopping  at  a  hotel  in  Black  River  Falb, 
having  his  name  registered  as  W.  H.  Eldredge,  and  a  room 
assigned  him  opposite  thereto.    He  had  then  been  there 
about  three  days.    In  the  afternoon  of  the  day.  named  he 
had  a  box  or  chest  taken  from  the  depot  to  his  room,  weigh- 
ing about  150  pounds.    No  evidence  was  given  as  to  what 
was  in  it.    About  three  o'clock  in  the  afternoon  of  the  same 
day  he  arranged  with  the  local  express  agent  for  the  send- 
ing of  a  box  to  Chicago,  then  at  the  hotel,  and  repre9ented 
by  him  as  weighing  about  225  pounds.    By  his  prearrange- 
ment,  the  box  was  brought  to  the  depot  just  in  time  for  the 
7: 50  p.  M.  Chicago  train,  and  was  shipped  in  the  express  c$f 
thereon  by  the  local  agent,  as  directed.    Soon  after  the 
starting  of  the  train,  there  seems  to  have  been  a  suspicion 
as  to  the  contents  of  the  box.    This  suspicion  was  increased 
as  telegrams  were  received  at  different  stations  from  Black 
River  Falls  respecting  the  box.    Finally,  being  convinced 
by  such  dispatches  that  there  was  a  man  in  the  box,  the 
train-men  telegraphed  forward  to  Elroy  to  secure  the  pJ^ 
ence  of  an  officer  on  the  approach  of  the  train  to  make  the 
arrest.    On  reaching  Elroy,  in  the  night,  this  box  in  ^^^ 
express  car  was  opened,  and  the  plaintiff  in  error  was  fonnd 
therein,  with  a  revolver,  billy,  razor,  knife,  rope,  gimlet  •'*" 
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a  bottel  of  chlorofown.  There  was  also  evidence  tending  to 
show  that  there  were  packages  of  money  in  the  custody  of 
the  express  agent  on  the  car;  that  such  agent  had  an  assist- 
ant as  far  as  Elroy ;  that  from  there  to  Chicago  such  car  was 
usually  in  charge  of  only  one  man ;  that  after  the  arrest, 
and  when  asked  his  object  in  being  thus  shipped  in  the  box, 
the  prisoner  voluntarily  admitted,  in  effect,  that  he  had  con- 
sidered h's  chances  carefully;  that  he  went  into  the  thing 
as  a  matter  of  speculation;  that  he  needed  money,  and 
needed  it  quickly ;  that  he  expected  to  get  fully  $50,000 ;  that 
had  he  passed  out  of  Elroy  he  would  have  got  off  with  the 
money;  that,  in  a  case  of  that  kind,  if  a  human  life  stood  in 
his  way,  it  did  not  amount  to  a  snap  of  the  finger. 

The  motion  in  arrest  of  judgment  was  based  upon  the 
dissimilarity  in  the  language  employed  in  the  second  count 
in  the  information,  under  which  the  plaintiff  in  error  was 
convicted,  and  the  statute  under  which  he  was  prosecuted. 
1.  That  statute  provides,  in  effect,  that  "  any  person  who 
shall  enter  in  the  night  time  without  breakiriffy  or  shall  break 
and  enter  in  the  day  time  any    .    .    .    railroad  freight 
car,  or  passenger  car,  with  intent  to  commit  the  crime  of 
murder,  rape,  robbery,  larceny,  or  other  felony,  shall  be 
punished  by  imprisonment  in  the  state  prison  not  more  than 
three  years,  nor  less  than  one,"  etc.     Sec.  4410,  E.  S.    Un- 
der this  statute,  such  entry  with  such  intent  in  the  night 
timey  even  without  breaking,  is  sufficient  to  constitute  such 
offense.    RoUand  v.  Coram.  82  Pa.  St.  325.     But  the  alle- 
gation is  that  he  "  did  break  and  enter  with  intent,"  etc. 
Had'  the  allegation  been  that  he  "  did  break  and  enter  in  the 
night  time,"  with  such  intent,  then  the  case  would  have  come 
under  the  preceding  section.    That  would  have  been  for  an 
ofifense  of  a  higher  grade,  and  could  onl}^  have  been  com- 
mitted in  th^  night  time.    Manifestly  there  was  no  inten- 
tion of  the  pleader  to  prosecute  under  that  section.    His 
evident  purpose  was  to  charge  the  offense  prescribed  in  the 
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section  quoted.    That  coald  be  done  by  charging  that  i 
was  committed  in  the  night  time  without  breaking.     Bat  if 
it  occurred  in  the  day  time,  then  it  was  necessary  to  charge 
a  breaking  in  order  to  bring  the  case  within  the  section. 
If  it  occurred  at  all  it  necessarily  occurred  either  in  Ae 
night  time  or  in  the  day  time.    To  charge  that  the  oflfense 
was  committed  in  the  day  time  would  only  have  been  an- 
other way  of  charging  negatively  that  it  was  not  com- 
mitted in  the  night  time,  so  as  to  prevent  its  coming  under 
the  preceding  section,  which  prescribed  the  higher  oflfensa 
But  such  negative  allegation  would  have  been  unnecessary. 
State  V,  Eancj  63  Wis.  260.     Since  the  count  in  question 
charges  the  breaking  as  well  as  the  entry,  and  fails  to 
charge  that  it  was  in  the  night  time,  it  does,  in  effect,  charge 
that  he  did  break  and  enter  in  the  day  time.     Comm.  t^. 
Reynolds,  122  Mass.  454;  Butler  v.  PeopUy  4  Denio,  68. 
"For  this^ purpose,"  said  Blackstone,  "anciently  the  day 
was  accounted  to  begin  only  at  sunrising,  and  to  end  im- 
mediately upon  sunset;  but  the  better  opinion  seems  to  be 
that  if  there  be  daylight  or  orepuscidum  enough  begun  or 
left  to  discern  a  man's  face  withal,  it  is  no  burglary.    But 
this  does  not  extend  to  moonlight."    4  Bl.  ComuL  224. 
Under  this  definition,  we  must  conclude  from  the  proof  that 
the  entry  was  in  the  day  time. 

2.  The  question  recurs  whether  the  proofs  show  that  there 
was  a  breaking  in  fact,  within  the  meaning  of  the  statute. 
Certainly  not  in  the  sense  of  picking  a  lock,  or  opening  it 
with  a  key,  or  lifting  a  latch,  or  severing  or  mutilating  the 
door,  or  doing  violence  to  any  portion  of  the  car.  On 
the  contrar}^  the  box  was  placed  in  the  express  car  with  the 
knowledge,  and  even  by  the  assistance,  of  those  in  charge 
of  the  car.  But  it  was  not  a  passenger  car,  and  the  plaint- 
iff in  error  was  in  no  sense  a  passenger.  The  railroad  com- 
pany was  a  common  carrier  of  passengers  as  well  as  freight. 
But  the  express  company  was  exclusively  a  common  carrier 
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of  freight,  that  is  to  say,  goods,  wares  and  merchandise.  As 
sach  carrier,  it  may  have  at  times  transported  animals, 
birds,  etc.,  but  it  may  be  safely  assumed  that  it  never  know- 
ingly undertook  to  transport  men  in  packages  or  boxes  for 
special  delivery.      True,  the  plaintiff  in  error  contracted 
with  the  local  express  agent  for  the  carriage  and  delivery 
of  such  box,  but  neither  he  nor  any  one  connected  with  the 
express  car  or  the  train  had  any  knowledge  or  expectation 
of  a  man  being  concealed  within  it.     On  the  contrary,  they 
each  and  all  had  the  right  to  assume  that  the  box  contained 
nothing  but  inanimate  substance, —  goods,  wares,  or  mer- 
chandise of  some  description.     The  plaintiff  in  error  knew 
that  he  had  no  right  to  enter  the  express  car  at  all  without 
the  consent  of  those  in  charge.    The  evidence  was  sufficient 
to  justify  the  conclusion  that  he  unlawfully  gained  an  en- 
trance without  the  knowledge  or  consent  of  those  in  charge 
of  the  car,  by  false  pretenses,  fraud,  gross  imposition,  and 
circomvention,  with   intent  to  commit  the  crime  of  rob- 
bery or  larceny,  and,  in  doing  so,  if  necessary,  the  crime  of 
murder.     This  would  seem  to  have  been  sufficient  to  tx)n- 
stitute  a  constructive  breaking  at  common  law,  as  defined 
by  Blackstone,  thus:  "  To  come  down  a  chimney  is  held  a 
burglarious  entry ;  for  that  is  as  much  closed  as  the  nature  of 
things  will  permit.    So,  also,  to  knock  at  the  door,  and, 
Bpon  opening  it,  to  rush  in  with  a  felonious  intent;  or,  undef 
pretense  of  taking  lodgings,  to  fall  upon  the  landlord  and 
lobhim;  or  to  procure  a  constable  to  gain  admittance  in 
order  to  search  for  traitors,  and  then  to  bind  the  constable 
and  rob  the  house.    All  these  entries  have  been  adjudged 
burglarious,  though  there  was  no  actual  breaking,  for  the 
law  will  not  suffer  itself  to  be  trifled  with  by  such  evasions, 
especially  under  the  cloak  of  legal  process.    And  so,  if  a 
servant  opens  and  enters  his  master's  chamber  door  with  a 
felonious  design;  or  if  any  other  person,  lodging  in  the 
same  house  or  in*a  public  inn,  opens  and  enters  another^s 
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door  with  such  evil  intent,  it  is  burglary.  Nay,  if  the  senr- 
ant  conspires  with  a  robber  and  lets  him  into  the  house 
by  night,  this  is  burglary  in  both;  for  the  servant  is  doing 
an  unlawful  act,  and  the  opportunity  afforded  him  of  doing 
it  with  greater  ease  rather  aggravates  than  extenuates  the 
guUt."    4  Bl.  Comm.  226,  227. 

So  it  has  frequently  been  held  in  this  country  that^  ^  to 
obtain, admission  to  a  dwelling-house  at  night,  with  the  in- 
tent to  commit  a  felony,  by  means  of  artifice  or  fraud  or 
upon  a  pretense  of  business  or  social  intercourse,  is  a  con- 
structive breaking,  and  will  sustain  an  indictment  charging 
a  burglary  by  breaking  and  entering."    Johnston  v.  Comm, 
86  Pa.  St.  54,  and  82  Pa.  St.  306;  StaU  v.  Wilson,  1  N.  J. 
Law,  439,  1  Am.  Dec.  216;  SUite  v.  McCaUy  4t  Ala.  643,  39 
Am.  Dec.  314;  Bish.  Stat.  Crimes,  §  312,  and  cases  there 
cited.    The  same  was  held  in  Ohio  under  a  statute  against 
** forcible"  breaking  and  entering.    Ducher  v.    StaUj  18 
Ohio,  308.    But  it  is  claimed  that  in  this  state  the  common- 
law  doctrine  of  constructive  breaking  has  no  application  to 
a  case  of  this  kind,  and  in  fact  is  superseded  by  statute,  ex- 
cept in  so  far  as  it  is  re-afflrmed.    Thus:  ^^  Any  unlawful 
dn^ry  (j/*  a  dwelling-house  or  other  building  with  intent  to 
commit  a  felony,  shall  he  deemed  a  breaking  and  entering 
of  such  dwelling-house  or  other  building,  within  the  mean- 
ing of  the  last  four  sections."    Sec.  4411,  R  S.    This  sec- 
tion merely  establishes  a  rule  of  evidence  whereby  the 
scope  of  constructive  breaking  is  enlarged  so  as  to  take  in 
"  any  unlawful  entry  of  a  dwelling-house  or  other  building 
with  intent  to  commit  a  felony.''    See  State  v.  Kane^  63 
Wis.  262.    It  in  no  way  narrows  the  scope  of  constructive 
breaking,  as  understood  at  common  law,  but  merely  en- 
larges it  in  the  particulars  named.    In  all  other  respects 
such  constructive  breaking  signifies  the  same  as  at  common 
law.    It  necessarily  follows  that  as  the  word  "  break,"  used 
in  sec.  4410,  had  obtained  a  fixed  and  definite  meaning  at 
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common  law  when  applied  to  a  dwelling-house  proper  or 
other  baildings  within  the  curtilage,  the  legislature  must  be 
presumed  to  have  used  it  in  the  same  sense  when  therein 
applied  to  other  statutory  breakings.  Ex  parte  Vincent^  26 
Ala.  145,  62  Am.  Dec.  714;  Bish.  Stat.  Crimes,  §§  7,  88; 
Ducher  v.  State^  9upra.  That  is  to  say,  they  must  be  deemed 
to  have  used  the  word  as  understood  at  common  law  in  rela- 
tion to  the  same  or  a  like  subject  matter.  We  must  hold 
the  evidence  sufficient  to  support  the  charge  of  breaking. 

3.  It  is  said  that  the  second  count  does  not  charge  the 
offense  to  have  been  committed  in  any  place  prohibited  by 
law;  ^Hhat  the  freight  and  express  car  of  the  American 
Express  Company  "  mentioned  therein  does  not  describe  a 
''  railroad  freight  car  or  passenger  car,"  mentioned  in  sec. 
4410,  R.  S.     One  of  the  definitions  of  a  car  given  by  Web- 
ster is:  "A  carriage  for  running  on  the  rails  of  a  railway," 
illustrated  by  the  picture  of  a  "  railway  car,"  with  these 
two  words  beneath  it.    Every  "  express  car "  must  be  a 
"freight  car,"  and,  to  make  it  certain,  the  charge  is,  "the 
freight  and  express  car;  "  but  it  does  not  follow  that  every 
"railroad  freight  car"  is  an  "express  car."    Both  courts 
and  juries  may  take  judicial  notice  of  what  everybody 
knows  respecting  the  common  incidents  of  railway  and  ex- 
press carriage.    Downey  v.  Hendrie^  46  Mich.  498 ;  Qv^n 
V,  Ruscoey  8  Adol.  &  E.  386.    Among  these  is  the  fact  that 
an  express  car js  a  railroad  car.    We  think  the  information 
sufficiently  definite  in  this  regard,  especially  after  verdict. 
Queen  v.  StroulgeTy  L.  R.  17  Q.  B.  Div.  327. 

4.  It  is  said  that  there  was  no  proof  that  the  car  men- 
tioned was  the  property  of  the  American  Express  Com- 
pany. But  the  question  was  collateral,  or  at  least  incidental, 
to  the  real  issue  involved,  and  absolute  proof  of  ownership 
was  not  essential.  The  proof  of  the  exclusive  possession, 
occupancy,  and  control  of  the  car  by  the  express  company, 
therefore,  was  sufficient  proof  of  ownership.    Ducher  v. 
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SkUs,  18  Ohio,  816,  316;  Buling  v.  StaU,  17  Ohio  St  583; 
^Me  V.  Parkevy  16  Nev.  79;  Markham  v.  Stat^,  25  Ga.  52. 
Especially  is  this  so  under  our  statute.  Sec.  4621,  R  S. 
Otherwise  it  might  be  at  times  very  difficult,  if  not  impos- 
sible, to  convict,  when  the  offense  was  committed  in  the 
freight  car  of  a  distant  company,  notwithstanding  all  the 
essential  facts  constituting  the  offense  might  be  readily  es- 
tablished. It  is  not  like  an  entire  failure  of  proof  of  title 
of  real  estate,  as  in  Jackson  v,  State^  55  Wis.  589.  The  jar? 
were  not  bound  to  find  beyond  a  reasonable  doubt  the  own- 
ership of  such  car,  or  whether  it  belonged  to  the  express 
company  or  the  railway  company,  and  the  instructions  asked 
to  the  contrary  were  properly  refused. 

6.  During  the  argument  of  the  case  the  district  attorney 
animadverted  to  the  jury  upon  the  fact  that  the  prisoner 
had  not  been  sworn,  to  which  his  counsel  objected ;  where- 
upon the  court  ruled:  "It is  probably  competent  to  show 
that  the  offense  has  not  been  denied."  The  language  of 
the  district  attorney  is  not  preserved  in  the  bill  of  excep- 
tions. It  merely  appears  that  he  animadverted  upon  the 
fact  of  his  not  being  sworn ;  and  the  court  thereupon,  in 
effect,  indicated  that  he  was  at  liberty  to  argue  to  the  jary 
that  the  offense  had  not  been  denied.  It  was  a  fact  neces- 
sarily known  to  the  jury  that  the  prisoner  had  not  been 
sworn.  The  undisputed  evidence  included  the  prisoner's 
voluntary  admissions  of  guilt.  Under  such  circumstances, 
and  in  the  absence  of  just  what  was  said  by  the  district  at- 
torney, and  the  occasion  of  it,  we  must  presume  that  some- 
thing occurred  or  was  said  which  rendered  such  remark 
proper.  Williams  v.  State^  61  Wis.  290;  Hoffmann^). StaU, 
66  Wis.  46;  Hinton  v.  Cream  City  R.  Co.  65  Wis.  331-333; 
GaUingerv,  Lake  Shore  Traffic  Co.  67  Wis.  529. 

Other  exceptions  are  sufficiently  considered  in  what  has 
already  been  said. 

By  the  Court. —  The  judgment  of  the  oircoit  court  is  af- 
firmed. 
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MuTH,  Respondent,  vs.  Feost,  Appellant. 

March  i — March  22,  1887. 
Court  and  jury :  Contributory  negligence, 

1.  In  an  action  for  the  contract  price  for  patting  on  a  tin  roof  (which 

was  blown  off  shortly  after  it  was  put  on),  it  is  held  that  the  evi- 
dence conclusively  shows  that  the  roof  was  not  properly  put  on  and 
fastened,  and  that  it  was  error  to  submit  that  question  to  the  jury. 

2.  One  who  has  placed  his  machinery  in  a  building,  with  knowledge  of 

the  leaky  condition  of  the  roof,  is  guilty  of  contributory  negligence 
which  will  jMrevent  a  recovery  for  the  damage  to  such  machinery 
caused  by  the  leakage. 

APPEAL  from  the  Circuit  Court  for  Sheboygan  County. 

In  1882  the  parties  entered  into  a  contract,  in  and  by 
which  the  plaintiff  agreed  to  place  upon  a  certain  large 
building  which  the  defendant  was  erecting  in  the  city  of 
Sheboygan  for  manufacturing  purposes,  a  tin  roof  with 
standing  seams,  at  a  stipulated  price  per  square ;  the  de- 
fendant to  furnish  the  materials  therefor.  The  roof  was  to 
be  as  good  as  could  be  made  in  that  city,  or,  as  the  court 
construed  the  contract,  "  the  plaintiff  was  to  place  upon  the 
defendant's  factory  a  good,  suitable,  and  fit  roof  for  the 
purposes  for  which  it  was  to  be  constructed  and  the  place 
where  it  was  to  be  used." 

The  defendant  furnished  the  materials  and  the  plaintiff 
put  on  the  roof,  completing  the  work  about  the  middle  of 
Kovember.  On  December  4th  of  the  same  year  a  large  sec- 
tion of  the  roof  was  carried  away  by  the  wind  and  three 
days  later  another  large  section  was  blown  off.  These 
were  high  winds,  but  not  unusually  so  for  the  season.  The 
plaintiff  repaired  the  roof,  completing  his  work  thereon  in 
April;  but  the  roof  leaked  badly  thereafter,  until  the  de- 
fendant replaced  it  with  a  new  one  in  the  following  autumn 
or  winter. 
This  action  is  to  recover  the  contract  price  for  putting  on 
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the  roof,  and  for  the  labor  and  materials  furnished  by  the 
plaintiff  in  making  such  repairs;  also  for  constructing  gut- 
ters, concerning  which  there  seems  to  be  little  or  no  con- 
troversy. The  defendant  answered,  alleging  the  failure  of 
the  plaintiff  to  perform  his  said  contract,  and  also  pleaded 
counterclaims  for  damages  for  the  loss  of  the  materials  fur- 
nished by  him  in  the  first  instance,  and  for  injuries  to  his 
machinery  caused  by  the  leaky  condition  of  the  roof. 

The  testimony  and  rulings  of  the  court  on  the  trial  are 
sufficiently  stated  in  the  opinion.  The  jury  found  for  the 
plaintiff,  and  assessed  his  damages  at  the  full  amount  of  his 
claim.  A  motion  by  defendant  for  a  new  trial  was  denied, 
and  judgment  was  thereupon  entered  for  the  plaintiff  pur- 
suant to  the  verdict,  from  which  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Seaman  cfe  WiSr 
iamsy  and  oral  argument  by  Mr.  Seanvan. 

JFelix  Benfexjy  attorney,  and  A.  C.  PreacoUy  of  counsel, 
for  the  respondent. 

Lyon,  J.  1.  The  testimony  is  conclusive  that  the  safe 
and  proper  mode  of  fastening  down  and  securing  the  tin 
covering  of  a  roof  like  that  in  question  is  to  place  cleats 
upon  it,  as  near  as  possible  to  the  standing  seams,  and  nail 
the  same  to  the  roof-boards.  These  cleats  should  be  two 
inches  wide,  should  be  placed  at  intervals  of  not  more 
than  twelve  to  fourteen  inches,  and  -each  should  be  nailed 
with  two  nails.  There  is  no  appliance  other  than  the  cleats 
to  hold  the  tin  roofing  in  place.  The  testimony  is  also  cou- 
clusive  that  the  tin  put  by  plaintiff  upon  the  defendant's 
roof  was  not  secured  in  that  manner;  but  that  in  some 
places  the  cleats  were  placed  some  twenty-eight  inches 
apart,  and  even  a  greater  distance,  and  that  many  of  them 
were  fastened  with  but  one  nail.  That  these  defects  in  con- 
struction were  elements  of  weakness  and  rendered  the  tin 
roofing  more  liable  to  be  carried  away  in  a  high  wind  than 
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it  would  have  been  were  it  properly  put  on,  is  unquestion- 
able.   It  is  quite  immaterial  that  very  many  of  the  cleats, 
perhaps  a  majority  of  them,  were  placed  the  proper  dis- 
tance from  each  other  and  properly  nailed  to  the  roof- 
boards.     As  the  weakest  link  in  a  chain  is  the  true  measure 
of  the  strength  of  the  chain,  so  the  defective  portions  of 
this  roof  give  the  true  measure  of  the  sufficiency  of  the 
whole  roof.     It  does  not  require  an  expert  to  know  that,  if 
the  tin  is  so  defectively  fastened  to  the  roof  boards  in  any 
place  that  the  wind  can  get  a  purchase  under  it  and  raise  it, 
the  whole  roofing  is  thereby  endangered,  and  may  be  swept 
away,  although  other  portions  of  it  are  properly  constructed. 
Some  attempt  was  made  to  show  that  openings  were  left 
in  the  building  through  which  the  wind  entered  and  lifted 
the  tin.  But  it  is  undisputed  that  the  roof-boards  were  seven- 
eighths  of  an  inch  thick,  planed  on  both  sides,  and  matched 
closely  together.    It  does  not  appear  that  there  were  any 
holes  left  in  it.    Of  course,  there  was  no  chance  for  the 
wind  to  get  any  considerable  purchase  under  the  tin  roof- 
ing through  the  roof-boards,  and  it  is  manifest  that  had  the 
tin  been  properly  laid  it  would  have  suffered  no  injury. 
Moreover,  there  is  a  strong  preponderance, of  evidence  tend- 
ing to  show  that  no  openings  were  left  in  the  building. 

By  assessing  the  plaintiff's  damages  at  the  full  amount  of 
his  claim,  the  jury  must  have  found  that  the  tin  roofing  was 
properly  laid  in  the  first  instance.  Under  the  evidence  con- 
tained in  this  record,  the  question  whether  the  rooting  was 
properly  laid  should  not  have  been  submitted  to  the  jury. 
The  verdict  in  that  behalf  is  not  sustained  by  the  proofs, 
and  for  that  reason  a  new  trial  should  have  been  ordered. 
2.  After  the  roofing  was  blown  off,  the  defendant's  agent 
took  some  part  in  the  attempt  to  repair  the  roof.  It  is 
claimed  that  the  leaky  condition  of  the  roof  after  such  re- 
pairs were  made,  resulted  from  the  acts  of  such  agent,  and 
that  the  plaintiff  is  not  chargeable  therewith.    If  the  roof 
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would  have  been  sufficient  after  it  was  repaired  by  the 
plaintiff  but  for  the  acts  of  such  agent,  the  plaintiff  is  en- 
titled to  recover  the  original  contract  price  therefor,  but  not 
for  the  repairs.  This  is  so  because  he  failed  to  perform  his 
contract  in  the  first  instance  and  because  of  such  default  the 
repairs  were  made  necessary  to  a  full  performance  of  his 
contract.  If  another  trial  should  develop  the  fact  that  the 
roofing  was  properly  laid  by  the  plaintiff  in  the  first  in- 
stance, then  he  should  recover  the  contract  pric^  therefor, 
and,  in  addition  thereto,  the  value  of  his  labor  and  mate- 
rials in  making  the  repairs,  subject  to  deduction  for  anj 
failure  to  make  such  repairs  in  a  proper  and  workmanlike 
manner. 

8.  If  the  roof  was  worthless  because  of  the  default  of 
plaintiff  in  the  performance  of  his  contract,  and  the  materials 
furnished  by  defendant  therefor  became  thereby  of  no  value 
or  less  value,  the  defendant  should  be  allowed  the  amount 
of  his  loss  in  that  behalf.  But  we  do  not  perceive  how  de- 
fendant can  properly  be  allowed  for  damage  to  machinery 
cauf?ed  by  the  leaky  condition  of  the  roof.  The  leakage 
developed  from  the  first,  and  it  was  his  own  folly  if  h« 
placed  machinery  where  it  would  be  injured  thereby. 

By  the  Court — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  will  be  remanded  for  a  new  trial 


OoLLKTTB,  Eespondent,  vs.  Weed  and  another,  Appellants. 

March  f  —  March  jff,  1887. 

CI)  Sale  of  chattels:  Warranty:  Parol  evidence:  Consideration,   (^>^J 
Pleading:  Abatement  of  action  prematurely  brought 

1.  Although  a  bill  of  sale  does  not  contain  a  warranty,  it  may  beBhown 
by  parol  that  there  was  an  oral  warranty  of  quantity ;  and  a  writ- 
ten guaranty  of  quantity  executed  a  day  or  two  later  than  the  bill 
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of  sale,  in  porsnance  of  an  oral  agreement  made  at  the  time  of  the 
sale,  is  based  upon  a  sufficient  consideration  and  is  a  binding  part 
of  the  contract. 

8.  The  fcu^t  that  an  action  is  prematurely  brought  should  be  pleaded  in 
abatenaent. 

t.  Where  all  of  a  lot  of  logs  should  have  been  scaled  before  an  action 
was  brought  for  the  shortage,  and  the  plaintiff  had  caused  all  that 
he  was  able  to  find  to  be  so  scaled,  the  fact  that  a  few  more  were 
discovered  after  the  commencement  of  the  action  should  not  defeat 
the  action,  especially  where  that  fact  was  pleaded  not  by  way  of 
abatement  but  as  a  defense  on  the  merits. 

APPEAL  from  the  Circuit  Court  for  Manitowoo  County. 
The  following  statement  of  the  case  was  prepared  by  Mr. 
Justice  Taylor  as  a  part  of  the  opinion : 

This  action  was  brought  to  recover  for  an  alleged  short- 
age on  a  sale  of  logs  made  by  the  defendants  to  the  plaint- 
iff. The  contract  of  sale  upon  which  the  action  was  founded 
was  in  writing,  and  the  following  are  copies  of  the  bill  of 
sale  and  guaranty  on  which  the  action  is  founded : 

"Know  all  men  by  these  presents,  that»  JL.  Weed  <&  Co,^ 
of  the  village  of  West  Depere,  in  the  county  of  Brown  and 
state  of  Wisconsin,  of  the  first  part,  for  and  in  consideration 
of  the  sum  of  fifteen  ($15,205.50)  thousand  and  two  hundred 
and  five   and  fifty  50-100  lawful  money  of  the  United 
States  to  us  in  hand  paid  by  Henry  Collette^  of  the  village 
of  West  Depere,  in  the  county  of  Brown  and  state  aforesaid, 
of  the  second  part,  the  receipt  whereof  is  hereby  acknowl- 
edged, have  bargained  and  sold,  and  b}'  these  presents  do 
grant  and  convey,  unto  the  said  party  of  the  second  part, 
his  heirs,  executors,  administrators,  and  assigns,  the  follow- 
ing described  goods,  chattels,  and  personal  property,  to  wit, 
one  million  nine  hundred  and  sixty-two  thousand  (1,962,000) 
feet  of  pine  saw-logs,  together  with  two  set  of  booms  of 
twenty-three  sticks  each,  with  coupling  and  cross-chains 
complete,  and  one  set  with  coupling  chains,  which  are  now 
•ying  in  the  Peshtigo  river,  at  the  harbor,  and  one  million 
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above  Peshtigo  village,  in  Marinette  county,  Wisconsin,  and 
marked  with  the  letter  *  V '  stamped  on  the  end  of  logy  and 
for  side  mark  ^,  to  have  and  to  hold  the  same  unto  the  said 
party  of  the  second  part,  his  executors,  administrators,  and 
assigns,  forever;  and  we  do,  for  ourselves,  our  heirs,  execn- 
tors,  and  administrators,  covenant  and  agree  to  and  with 
the  said  party  of  the  second  part,  his  executors,  admiras- 
trators,  and  assigns,  to  warrant  and  defend  the  sale  of  said 
goods,  chattels,  and  personal  property  hereby  made  unto 
the  said  party  of  the  second  part,  his  executors,  adminis- 
trators, and  assigns,  against  all  and  every  person  and  per- 
sons whatsoever. 

"  In  witness  whereof  we  have  hereunto  set  our  hands  and 
seals  this  2d  day  of  December,  A.  D.  1881. 

«  A.  Weed  &  Co.     [Seal.] 

"  Signed,  sealed,  and  delivered  in  the  presence  of  J.  S. 
Scott." 

"  Memorandum  of  agreement  made  and  entered  into  this 
2d  day  of  December,  188:f,  by  and  between  Henry  CoUeite. 
of  one  part,  and  ^.  Weed  &  <7<?.,  of  the  other  part:  Wit- 
nesseth,  that  the  said  A.  Weed  <&  Co,  have  this  day  sold  to 
the  said  CoUMe^  among  other  things,  a  quantity  of  saw-logs 
lying  in  the  Peshtigo  river,  Marinette  county,  WisconsiD, 
estimated  at  1,962,000  feet,  with  side  mark  ^,  and  end  mark 
V,  and  the  said  CoUette  has  agreed  to  pay  therefor  the  sum 
of  $7.75  per  thousand  feet,  and  in  notes  and  cash  has  paid 
them  a  considerable  portion  thereof.  But  it  is  agreed  by 
the  said  parties  that  the  said  Collette  shall  retain  the  sum  of 
$1,205.50  until  all  of  said  logs  have  been  rafted  and  scaled; 
and,  if  it  shall  then  be  found  that  said  logs  shall  hold  oat  in 
quantity  to  the  said  estimate,  the  said  CoUette  shall  pay  said 
A.  Weed  <&  Co.  the  sum  last  aforesaid ;  but,  if  said  logs  shall 
not  hold  out,  then  in  that  case  the  said  Collette  shall  retain 
of  said  sum  at  the  rate  of  $7.75  per  thousand  feet  shortage, 
and  pay  only  the  balance,  if  any.    The  scale  shall  be  ac^ 
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cording  to  the  rule  and  practice  of  the  Peshtigo  Co.  in  the 
purchase  of  logs.  In  case  the  shortage,  if  any,  shall  exceed 
in  amount  the  sum  of  $1,205.50,  as  aforesaid,  then  in  that 
case  the  said  CoUette  shall  have  a  claim  against  A.  Weed  <& 
Oo.  for  such  excess. 

"  J.  H.  Scott.  H.  Collette. 

"M.  HuBBAKD.  •  A.  Weed  &  Co." 

Upon  the  trial  the  evidence  showed  that  the  guaranty 
contract  was  not  reduced  to  writing  and  signed  by  the 
parties  until  a  day  or  two  after  the  bill  of  sale  was  executed 
and  delivered.  It  is  upon  this  fact  that  the  learned  counsel 
for  the  defendants  rely  to  defeat  the  plaintiflTs  recovering 
for  the  alleged  shortage.  This  is  the  main  point  made  by 
the  defendants.  They  also  insist  that,  if  the  plaintiff  was 
entitled  to  recover  at  all  for  the  shortage,  he  should  have 
recovered  only  for  the  value  of  375,921  feet. 

The  case  was  referred  to  a  referee  to  hear,  try,  and  de- 
termine. The  referee  found  the  following,  among  other 
facts : 

"  Fourth.  That  as  part  of  the  same  transaction  with  said 
contract  of  sale,  and  in  consideration  thereof,  the  plaintiff 
and  the  defendants  entered  into  a  written  agreement 
wherein  and  whereby  the  defendants  guarantied  that  the 
said  logs  contained  the  number  of  feet  above  stated,  which 
written  agreement  is  on  file  herein,  and  is  marked  Exhibit  2. 

"  Fifth.  That  the  terms  and  conditions  of  said  written 
contract  of  guaranty  were  agreed  upon  by  and  between 
the  parties  thereto  at  the  time  of  the  making  of  said  con- 
tract of  sale,  and  in  consideration  thereof,  although  the 
same  was  not  executed  at  said  time,  but  within  a  few  days 
thereafter." 

"  Eighth.  That  the  logs  mentioned  in  said  bill  of  sale  and 

contract  did  not  amount  to  1,962,000  feet,  but  to  1,166,620 

feet,  and  no  more,  as  duly  determined  by  a  scale  of  the 

'  same  thereafter  made  as  contemplated  by  said  agreement. 
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^^  Ninth.  That  plaintiff  has  received  said  1,166,620  feet  of 
logs  by  virtue  of  said  contract  of  sale  as  follows: 

[\)  During  the  year  1882,  scale   at  mill   according   to 

method  prescribed  in  contract 968,006 

(2)  146  logs  lost  in  transit  after  delivery  to  tug-boat  em- 
ployed by  plaintiff  to  tow  same  to  his  miU,  esti- 
mated         24,338 

(8)  Taken  from  river  in  1883,  Peshtigo  Co.'s  scale 124,121 

(4)  Taken  from  river  in  1884,  Peshtigo  Ck).'s  scale 10, 100 

(5)  Logs  still  in  river,  estimated 20,000 

Total  quantity  received 1,166,620  feet. 

"  Tenth,  That  the  diflference  between  the  quantity  of  logs 
guarantied  to  be  conveyed  by  said  bill  of  sale  and  the  ac- 
companying agreement,  and  the  quantity  actually  so  con- 
veyed, is  795,380  ft. 

"  Eleventh.  That  the  value  of  said  shortage,  at  $7.75  per 
thousand,  is  $6,164.19." 

These  findings  were  duly  excepted  to  by  the  defendants. 
The  exceptions  were  overruled  by  the  circuit  judge  at  the 
hearing  upon  the  report  of  the  referee,  and  judgment  was 
directed  to  be  entered  in  favor  of  the  plaintiff  for  the 
amount  found  due  to  him  by  the  referee.  The  defendants 
duly  excepted  to  the  order  of  the  circuit  court  affirming 
the  report  of  the  referee  and  directing  judgment  in  accord- 
ance therewith. 

The  defendants  appealed  from  the  judgment 

For  the  appellants  the  cause  was  submitted  on  the  brief 
of  Weisbrod^  Harshaw  <&  Levitt 

For  the  respondent  there  was  a  brief  by  Vroman  &  SaU^ 
and  oral  argument  by  Mr.  Vroman.  They  contended,  inter 
aliay  that  the  defense  of  premature  action  is  in  abatement 
and  not  in  bar.  Archibald  v.  ArgaUy  53  111.  307;  Pol^^ 
V.  Gardiner^  77  id.  143;  Ca/rter  v.  Turner,  2  Head,  52;  Clem- 
ents V.  Swain,  2  N.  H.  475.  The  defendants  not  having  in- 
terposed this  defense  by  way  of  special  plea  in  abatement 
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waived  it.  Scmfbrd  v.  McCreedy^  28  Wis.  106;  Smith  v, 
Peckham,  39  id.  418;  Johnston  v,  Wilson,  2  K  H.  202; 
Butcher  v.  Butcher ,  39  Wis.  660 ;  Plath  v.  Braunsdorf,  40 
id.  107;  Johannes  v,  Toxmgs,  48  id.  101.  The  quantity  of 
logs  not  scaled  as  per  agreement  when  the  action  was  com- 
menced is  too  insignificant  to  abate  the  action,  even  if  a 
plea  in  abatement  had  been  interposed.  2  Parsons  on 
Cont.  656;  Cahotv,  Winsdr,  1  Allen,  646;  Chambers  v,  Jaynes^ 
4  Pa.  St.  39;  Rees  v.  Smith,  1  Ohio,  52. 

Taylor,  J.    It  is  claimed  by  the  learned  counsel  for  the 
appellants  that  on  the  day  of  the  date  of  the  bill  of  sale 
the  contract  of  sale  between  the  plaintiff  and  the  appel- 
lants was  completed,  and  that  upon  such  sale  there  was  no 
guaranty  as  to  the  quantity  of  logs  sold ;  that  they  were 
sold  as  an  entire  lot,  after  the  respondent  had  examined  for 
himself;  and  that  he  took  the  risk  as  to  the  quantity  in  the 
lot  of  logs  purchased.     On  the  other  hand,  the  respondent 
claims  that  he  bought  the  logs  without  any  knowledge  as 
to  the  quantity  in  the  lot;  that  he  depended  wholly  upon 
the  appellants'  representations  as  to  quantity,  and  upon  an 
agreement  on  their  part  to  guaranty  the  quantity  by  a 
written  contract  thereafter  to  be  executed  by  them,  and 
that,  a  few  days  after  the  delivery  of  the  bill  of  sale,  the 
appellants  executed  the  written  guaranty  in  pursuance  of 
such  agreement  made  at  the  time  of  sale. 

That  the  written  guaranty  was  executed  by  the  appel- 
lants a  few  days  after  the  bill  of  sale  was  executed,  is  not 
denied  by  the  appellants,  but  they  seek  to  avoid  its  eflfect 
by  an  allegation  that  there  was  no  consideration  to  uphold 
^'  It  is  said  the  case  comes  within  the  decisions  of  this 
coart  in  Cmga/r  v.  Chamberlain,  14  Wis.  258,  264,  and  More- 
*<>«««  V,  Comstock,  42  Wis.  62^,  629,  where  it  is  held  "  that 
it  is  a  general  rule  that  a  warranty  must  be  made  at  the 
Vol.68— 28 
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time  of  the  sale  and  be  one  of  the  terms  of  the  contract,  and 
that  if  it  is  made  after  the  sale  is  complete  or  the  contract 
performed,  it  will  not  be  binding  for  want  of  a  considera- 
tion. Chit.  Cont.  397.  But  this  is  true  only  when  there  is 
no  other  consideration  than  the  sale  to  support  it."  The 
difficulty  of  applying  this  rule  to  the  case  at  bar  is  that  the 
court  and  referee  both  find  from  the  evidence  that  it  was  a 
part  of  the  contract  of  sale  that  the  vendors  should  and  did 
guaranty  the  quantity  of  logs  sold,  and  that  the  written 
guaranty  was  simply  carrying  out  the  terms  of  the  sale,  and 
BO  the  purchase  of  the  logs  by  the  respondent  was  a  suflS- 
cient  consideration  for  the  guaranty;  that  the  guaranty 
was  in  fact  a  part  of  the  terms  of  the  original  contract,  and 
that  the  writing  simply  expressed  what  before  existed  in 
parol. 

It  is  said  that  the  findings  of  the  referee  upon  this  point 
are  not  sustained  by  the  evidence.  We  think  otherwise.  It 
appears  to  us  that  the  great  weight  of  the  evidence  is  in 
favor  of  the  findings.     The  appellants  having  signed  the 
guaranty  in  writing  shortly  after  the  delivery  of  the  bill  of 
sale,  in  which  they  impliedly  admit  that  the  sale  was  made 
upon  the  terms  mentioned  in  said  written  guaranty,  shows 
a  sufficient  consideration  for  the  making  of  such  guaranty) 
and  is  almost  conclusive  evidence  that  they  had  agreed  to 
give  such  guaranty  at  the  time  the  bill  of  sale  was  deliv- 
ered.   The  finding  of  the  referee  is  amply  supported  by  the 
evidence  on  this  question.     That  it  is  permissible  to  show^ 
by  parol  evidence  that  the  vendor  warranted  the  quantity 
of  logs  sold,  notwithstanding  the  giving  of  the  written  bill 
of  sale  in  which  there  is  no  such  warranty  made,  is  well 
supported  by  authority.     Such  evidence  does  not  vary  or 
contradict  the  terms  of  the  bill  of  sale.     See  2  Benj.  Sales, 
§  943,  note  14  (Am.  notes  by  Charles  Corbin);  BoMy^' 
Scales,  27  Wis.  626;  Merriam  v.  Fldd,  24  Wis.  640;  Go^ 
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sidy  V.  BeffodeUj  38  N".  T.  Super.  Ct.  180;  Bennett  v.  Tregent^ 
84  U.  C.  C.  P.  565;  Schuyler  v.  Buss,  2  Caines,  202;  Boor- 
man  V.  JenkmSj  12  Wend.  566;  Hargous  v.  Stone,  5  N.  Y. 
73.     If  there  had  been  no  contract  between  the  parties  ex- 
cept the  original  written  contract  of  sale,  it  is  not  clear  that 
the  plaintiff  might  not  have  recovered  in  this  action  upon 
an  implied  warranty  that  the  quantity  of  logs  sold  was  in 
fact  the  amount  stated  in  such  bill  of  sale.     See  Tarhell  v. 
Bowman,  103  Mass.  343;  Pichman  v.  Trinity  Church,  123 
Mass.  1 ;    Mendenhall  v,  Steckel,  47  Md.  453 ;  Marhury  v. 
Stonestreet,  1  Md.  152;  Bill  v.  Buckley,  17  Ves.  401;  Steb- 
hins  V.  Eddy,  4  Mason,  417.     But  as  the  evidence  clearly 
tends  to  prove,  and  the  court  has  found,  that  there  was  an 
express  verbal  contract  to  warrant  the  quantity,  and  such 
contract  was  in  fact  reduced  to  writing  in  pursuance  of  such 
verbal  contract,  it  is  unnecessary  to  determine  what  the 
rights  of  the  parties  would  have  been  under  the  bill  of  sale 
standing  alone. 

Upon  the  question  as  to  the  quantity  of  logs  for  which 
the  plaintiff  was  entitled  to  recover  under  the  agreement  to 
make  good  the  shortage,  there  was  some  conflict  of  evi- 
dence, but  on  the  whole  evidence  the  finding  of  the  referee 
upon  that  question  is  fully  sustained,  and  there  is  no  suflS- 
cient  reason  for  setting  aside  such  finding. 

It  is  also  urged  that  the  action  was  prematurely  brought; 
that  all  the  logs  had  not  been  scaled  before  the  action  was 
commenced.  This  was  not  set  up  by  the  answer,  and  is 
probably  not  available  to  the  appellants.  We  think  the 
evidence  shows  that  the  plaintiff  had  caused  all  the  logs  he 
was  able  to  find  to  be  scaled  before  he  commenced  his 
action,  and  the  fact  that  a  few  were  discovered  afterwards 
should  not  defeat  his  action,  especially  as  that  defense  was 
not  interposed  by  way  of  abatement  to  the  action,  but  as  a 
defense  on  the  merits.  The  court,  in  fixing  the  amount  of 
the  shortage,  has  allowed  the  appellants  the  quantity  dis- 
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covered  since  the  action  was  commenced,  so  that  they  are 
not  injured  by  the  fact  that  they  were  not  discovered  and 
scaled  before  the  action  was  commenced. 

By  the  Court. —  The  judgment  of  the  circuit  court  is 
affirmed. 


Washbubn,  Appellant,  vs.  Dosoh  and  another,  Eespondents. 

March  S  —  March  SB,  1887. 

fl)  Pleading:  Counterclaim:  Defense,     (t)  Contracts:  Eestraint  of 
trade.    (S)  Statute  of  frauds. 

1.  Where  matter  properly  pleadable  as  a  defense — but  not  pleadable 
as  a  counterclaim  because  not  constituting  a  cause  of  action  in 
favor  of  both  defendants  —  has  been  pleaded  as  a  counterclaim, 
and  a  verdict  has  been  rendered  thereon  for  damages  in  favor  of 
the  defendants,  the  error  may  be  cured  by  the  trial  court  strilciiig 
out  such  damages  from  the  verdict  and  rendering  jadgment 
merely  dismissing  the  complaint  with  costs. 

3.  An  agreement,  made  upon  the  sale  of  a  stock  of  goods,  good-will, 
etc.,  that  the  vendor  will  not  engage  in  the  same  business  in  that 
viUage  for  a  period  of  five  years,  is  valid,  being  only  a  partial  or 
limited  restraint  upon  trade. 

8.  A  contract  fully  executed  by  one  party  at  the  time  of  the  making 
thereof,  is  not  within  the  statute  of  frauds,  although  by  its  terms  it 
is  not  to  be  performed  by  the  other  party  within  one  year. 

APPEAL  from  the  Circuit  Court  for  Richland  County. 

The  following  statement  of  the  case  was  prepared  by 
Mr.  Justice  Cassoday  : 

The  complaint  is  upon  a  promissory  note  executed  by  the 
defendants,  Bosch  and  Nolle.,  jointly,  February  12,  1883, 
payable  to  the  plaintiflf,  for  $528  and  interest.  The  answer 
of  the  defendants  alleged,  in  eflfect,  that  the  note  was 
signed  by  Noble  merely  as  surety  for  Dosch^  to  the  knowl- 
edge of  the  plaintiflf;  that  the  note  was  given  by  JDoschii 
the  time  named  in  part  payment  of  the  purchase  price 
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of  a  stock  of  dry  goods,  groceries,  furniture,  and  fixtures, 
invoiced  at  $6,380.80,  then  owned  by  the  plaintiff  and  in 
his  store  building  in  the  village  of  Excelsior,  and  in  which 
be  had  for  years  carried  on  a  successful  and  lucrative  busi- 
ness as  a  dry-goods  and  grocery  merchant;  that,  upon  said 
purchase  then  made,  the  said  Bosch  agreed  to  pay  to  the 
said  plaintiff  for  said  dry  goods,  groceries,  furniture,  and 
fixtures,  together  with  the  good-will  of  said  business,  and 
upon  the  agreement  of  the  plaintiff  that  he  would  refrain 
from  doing  any  such  business  in  said  village  or  vicinity  for 
the  period  of  five  years  (for  which  period  Dosch  then  leased 
said  store  of  the  plaintiff  at  $366  per  year),  the  said  sum  of 
$6,380.80,  and  thereupon  said  Bosch  entered  into  and  took 
possession  of  said  property  and  continued  said  business; 
that,  in  violation  of  said  agreement,  the  plaintiff  re-estab- 
lished the  same  kind  of  business,  and  continued  to  sell  in 
said  village  the  same  class  of  dry  goods  and  groceries  at 
retail,  to  the  damage  of  Bosch  in  the  sum  of  $2,000;  and, 
for  a  second  counterclaim,  that  the  plaintiff  was  indebted 
to  Bosch  for  or  on  account  of  railroad  ties  in  the  sum  of 
$100 ;  that  Bosch  had  fully  performed  said  agreement  on 
his  part,  and  that  the  plaintiff  had  failed  to  perform.     The 
answer  demanded  the  dismissal  of  the  complaint  \yith  costs, 
and  that  the  amount  of  the  plaintiff's  claim  be  set  off 
against  the  claim  of  Bosch^  and  for  judgihent.    To  each  of 
the  counterclaims  the  plaintiff  replied  by  general  denial. 

At  the  close  of  the  trial,  the  jury  returned  answers  to 
four  several  questions  submitted  to  them,  to  the  effect  (1) 
that  the  value  of  the  100  railroad  ties,  for  which  demand 
was  made  in  the  second  counterclaim,  was  $27.50;  (2)  that 
such  railroad  ties  were  not  paid  or  settled  for  at  the  time 
of  settlement  between  the  plaintiff  and,  Bosch  in  April, 
1884;  (3)  that  the  plaintiff  agreed  with  Boschy  when  he 
sold  him  his  stock  of  goods  in  February,  1883,  that,  in 
consideration  of  Bosch  buying   the  stock,  he  would  not 
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enter  into  the  dry-goods  and  grocery  trade  in  Excelsior  for 
a  period  of  five  years;  (4)  that  the  damages  which  directly 
resulted  to  Dosch  from  the  plaintiff  again  going  into  the 
dry-goods  and  grocery  trade  in  Excelsior  were  $550.  The 
jury  at  the  same  time  returned  a  general  verdict  as  follows; 
"  We,  the  jury,  impaneled  and  sworn  to  try  the  above-en- 
titled action,  find  for  the  defendants  ($16.57)  sixteen  dollars 
and  57-100;"  which  last  words  and  figures,  to  wit,  ""($16.37) 
sixteen  dollars  and  57-100,"  the  court  directed  to  be  stricken 
from  the  verdict,  and  the  same  were  stricken  therefrom. 
The  plaintiff  moved  the  court  upon  the  minutes  to  set  aside 
said  verdict  and  findings,  and  for  a  new  trial,  which  was 
denied.  Thereupon  judgment  was  rendered  upon  said  ver- 
dict and  findings,  dismissing  the  complaint  upon  the  merits 
and  for  costs.  From  the  judgment  so  rendered  the  plaint- 
iff appeals. 

John  D.  WUsouy  for  the  appellant. 

For  the  respondents  there  was  a  brief  by  Brooks  <t 
Dutcher^  and  oral  argument  by  Mr.  Brooks. 

Cassodat,  J.  The  plaintiff  objected  to  any  evidence  in 
support  of  the  first  counterclaim,  on  the  ground  that  the 
matter  therein  alleged  was  not  properly  pleadable  as  a 
counterclaim.  The  reason  for  the  objection  is  that  such 
counterclaim  did  not  exist  in  favor  of  both  defendants  and 
against  the  plaintiff,  so  that  a  several  judgment  might  have 
been  had  thereon  in  the  action,  as  required  by  sec.  2656, 
E.  S.  But  it  was  for  a  cause  of  action  arising  out  of  the 
contract  or  transaction  set  forth  in  the  complaint  as  the 
foundation  of  the  plaintiff's  claim,  or,  at  least,  it  was  con- 
nected with  the  subject  of  the  action.  In  this  respect  it 
satisfied  subd.  1  of  that  section.  Assuming  that  it  did  not 
strictly  satisfy  all  the  requirements  of  a  counterclaim,  still 
it  was  properly  pleadable  by  both  defendants  as  "  a  state- 
ment of  new  matter  constituting  a  defense."    Subd.  2,  sec. 
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2655,  R.  S.  As  such  mere  defense  no  reply  was  necessary, 
as  it  was  to  be  deemed  controverted  without.  Sec.  26(57, 
R.  S.  AJthough  it  was  pleaded  as  a  counterclaim  and  re- 
plied to  as  such,  yet  the  amendment  of  the  verdict  by  the 
court  striking  out  the  excess  found  in  favor  of  the  defend- 
ants and  giving  judgment  dismissing  the  complaint  and  for 
costs  only,  resulted  in  limiting  the  effect  of  the  answer  to 
a  mere  defense.  The  amendment  was  favorable  to  the 
plaintiff,  and  affected  none  of  his  substantial  rights,  and 
was  properly  deemed  immaterial  and  amendable  by  the 
court.     Sees.  2669,  2670,  2829,  R.  S. 

The  ^ood-will  of  an  established  and  successful  business  is 
undoubtedly  of  much  value  to  the  possessor  of  such  busi- 
ness, and  may  be  sold  with  it.      Wallingford  v.  JBurr^  17 
Neb.  137,  and  cases  there  cited.     But  while  such  sale  will 
entitle  the  purchaser  to  a  certain  limited  protection,  it  will 
not  of  itself  alone  be  suflBcient  to  preclude  the  seller  from 
engaging  in  a  separate  and  independent  business  of  the 
same  kind  in  the  same  village  or  city.    Pearson  v,  Pearson^ 
L.  R.  27  Ch.  Div.  145,  overruling  Labouohere  v.  Dawson^  L. 
R.  13  Eq.  322,  in  so  far  as  it  held  that  such  seller  so  engaged 
must  not  solicit  the  customers  of  the  old  business  to  give 
their  custom  to  himself.     See,  also,  Cottrell  v.  Babcock  P. 
P.  M,  Co,  54  Conn.  122;  Bergamini  v.  Bastian,  48  Am. 
Rep.  216.     In  order  to  preclude  the  seller  from  engaging  in 
such  separate  and  independent  business,  there  must  be  an 
agreement  to  that  effect  based  upon  a  good  and  valuable 
consideration  and  not  contrary  to  law  or  public  policy. 

The  evidence  seems  to  be  sufficient  to  support  the  finding 
that,  as  a  part  of  the  contract  of  sale,  the  plaintiff  agreed 
with  Dosoh  not  to  again  engage  in  the  dry-goods  and  gro- 
cery trade  in  the  village  for  a  period  of  five  years.  The  evi- 
dence is  undisputed  that  he  broke  such  agreement,  if  he 
ever  made  it.  Manifestly,  the  purchase  was  made  with  the 
expectation  of  both  parties  that  Dosch  would  continue  the 
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same  business  for  the  period  of  at  least  five  years,  in  the 
same  village  and  in  the  same  boilding;  for  he  not  only  pur- 
chased the  goods,  furniture,  and  fixtures  therein,  but  took 
from  the  plaintiflf  a  contemporaneous  lease  of  .the  building 
for  the  period  named.     There  was  evidence  tending  to  prove 
that,  as  an  inducement  to  Dosch  to  make  the  sale,  the  plaint- 
iflf spoke  of  the  good-will  of  the  business  and  placed  a  high 
estimate  upon  its  value.     That  value  consisted  largely  in 
the  probability  of  the  plaintiflTs  former  customers  thereafter 
giving  their  trade  to  Dosch  at  the  same  store.     Of  course, 
that  probability  would   be  very  much  strengthened,  and 
such  value  correspondingly  increased,  by  including  in  the 
contract  of  sale  a  binding  agreement  upon  the  part  of  the 
plaintiflf  to  abstain  thereafter  from  engaging  in  the  same 
business  in  the  same  village.     In  the  language  of  Beett,  1L 
R.,  "  such  a  contract  added  an  indelible  feature  to  the  busi- 
ness, and  increased  the*  value  of  the  good-will."    Jacoby  v, 
Whitmoi^e,  49  Law  T.  (N.  S.)  337,  28  Alb.  L.  J.  510.    This 
being  so,  such  an  agreement  would  necessarily  be  a  very 
substantial  inducement  to  the  purchaser  to  make  such  pur- 
chase, and  to  pay  or  agree  to  pay  the  price  named.    These 
things  being  so,  we  think  the  jury  were  warranted  in  find- 
ing that  the  plaintiflf  made  such  agreement  m  consideration 
of  the  purchase. 

That  agreement  was  in  no  sense  an  absolute  restraint  upon 
trade.  The  plaintiflf  was  still  at  liberty  to  engage  in  anj 
and  every  other  kind  of  business  in  the  same  village.  He 
was,  moreover,  still  at  liberty  to  engage  in  the  same  busi- 
ness in  any  other  village  or  city  in  this  or  any  other  state. 
The  agreement,  therefore,  was  only  for  a  partial  or  liniited 
restraint  upon  the  plaintiflf  as  a  tradesman,  and  not  upon 
trade  generally.  Kellogg  v.  Larkin^  3  Pin.  141,  56  A©. 
Dec.  172.  Such  restraining  of  one  person  from  doing  * 
particular  class  of  business  in  a  particular  place,  left  the 
field  of  competition  free  and  open  to  everybody  else,    ft 


Digitized  by  VjOOQIC 


JANUAKY  TERM,  1S87.  441 

Waahbom  ts.  Doech  and  another. 

merely  took  from  one  individual  the  right  to  resnme  the 
beneficial  use  of  what  he  had  himself  already  disposed  of 
fcMT  value  to  another.    The  enforcement  of  such  an  agree- 
ment is  not  contrary  to  public  policy.     Dwight  v.  Hamxiton^ 
113  Mass.  175;  BurriU  v.  Daggett^  77  Me.  545;  Fairbank  v. 
Leary^  40  Wis.  637.     Such  restriction. did  not  extend  beyond 
what  was  necessary  for  the  protection  of  Vosch  in  the  en- 
joyment of  the  trade,  business,  and  good-will  which  he  so 
purchased  from  the  plaintiff,  and,  under  the  authorities,  it 
was  reasonable,  and  hence  permissible.     Dunlop  v,  Gregory^ 
10  N.  Y.  241;  Doutelle  v.  Smith,  116  Mass.  111.     "The  re- 
striction which  it  imposes,"  said  Gray,  C.  J.,  in  the  case  last 
cited,  "  is   confined  to  a  particular  place,  and  is  but  co- 
extensive with  the  interests  purchased."    We  must  hold  that 
the  contract  was  based  upon  a  good  consideration,  and  not 
void  as  being  against  public  policy. 

Was  the  agreement  void  because  it  rested  in  parol  and 
by  its  terras  wais  not  to  be  performed  within  one  year  from 
the  making  thereof?    Subd.  1,  sec.  2307,  K.  S.     Upon  this 
question  courts  are  divided.     Several  years  ago,  and  after 
mature  deliberation,  this  court  concluded  to  follow  the  rule 
sanctioned  in  England  and  several  of  our  sister  states,  in- 
stead of  the  one  adopted  in  New  York  and  some  of  the 
New  England  states.     MoGleUan  v.  Sanford,  26  Wis.  609. 
The  cases  are  there  classified.     See,  aho,  Jilson  v.  Gilherty 
26  Wis.  637;  Treat  v.  Hilea,  ante,  p.  344.     The  rule  thus 
sanctioned  by  this  court  is  to  the  eifect  that,  although  the 
agreement  by  its  terms  is  not  to  be  performed  by  one  of 
the  parties  thereto  within  one  year  from  the  making  thereof, 
yet,  if  it  is  based  upon  a  good  and  valuable  consideration 
^^ceived  by  such  party  and  executed  by  the  other  party  at 
or  before  the  time  of  the  making  of  such  contract,  then  the 
case  is  thereby  taken  out  of  the  statute,  and  may  be  en- 
forced.   To  use  the  language  of  Dixon,  C.  J.,  in  the  lead- 
ing case  cited,  the  statute  *'  applies  only  to  contracts  not  to 
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be  performed  on  either  side  within  the  year."  The  rule 
thus  sanctioned  by  this  court  was  recently  applied  in  Iowa 
to  a  case  where  the  agreement  was  to  refrain  from  doing  a 
particular  kind  of  business  in  a  particular  place.  Smalley 
V.  G-reene^  52  Iowa,  24:1.  It  follows  that  the  contract  was 
binding  upon  the  plaintiflF. 

We  find  no  error  in  the  rulings  of  the  court  upon  matters 
of  evidence,  nor  in  giving  instructions  to  the  jury.  The 
exceptions  in  these  regards  are  sufficiently  covered  by  what 
has  already  been  said. 

By  the  Court, —  The  judgment  of  the  circuit  court  is  af- 
firmed. 

See  notes  to  this  case  in  82  N.  W.  Rep.  651,  553.—  Rbp, 


FiEST  National  Bank  of  Dubuque,  Appellant,  vs.  Bakib, 
Garnishee,  etc.,  Eespondent. 

March  S  —  March  2£,  1887. 

Voluntary  Assignment.  (IJ  Preference  of  claims  for  wages,  etc:  Be- 
peal  by  implication,  (2 J  Partnership:  Exemptions,  (S,  k)  Frofid: 
Evidence:  Acts  of  assignor:  Preference  of  debt  to  assignee,  (S) 
Place  of  assignment:  Domicile, 

1,  Ch.  48,  Laws  of  1885,  which  directs  an  assignee  to  pay  first  the 

claims  of  servants,  etc.,  for  personal  service  performed  within  three 
months  prior  to  the  assignment,  does  not  repeal  by  implication  ch. 
849,  Laws  of  1883,  wliich  authorizes  preferences  in  the  assignment 
for  wages  earned  within  six  months  prior  thereto. 

2.  An  assignment  by  partners  purported  to  convey  to  the  assignee  an 

the  partnership  property  **  not  exempt  to  them  by  the  laws  of  the 
state,"  and  a  schedule  contained  a  claim  by  each  partner  of  obtain 
property  as  being  exempt.  All  of  the  property,  however,  was  de- 
livered to  the  assignee  and  remained  in  his  possession,  and  the  aa- 
signers  never  in  fact  claimed  any  property  as  exempt.  Bddt  that 
the  exemption  clause  did  not  invalidate  the  assignment 
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3.  The  fact  that  after  the  execution  of  an  assignment  the  assignor,  in 

pursuance  of  a  prior  contract,  gave  to  one  of  his  creditors  an  order 
ui)on  one  of  his  debtors,  which  was  paid,  did  not  invalidate  the 
assignment. ' 

4.  The  fact  that,  before  the  assignee  knew  that  an  assignment  was  con- 

templated, the  assignor  turned  over  to  him  notes  of  the  value  of 
$215,  in  discharge  of  a  debt  of  $90  due  him,  and  upon  his  agree- 
ment to  pay  $100  to  an  employee  of  the  assignor,  there  being  noth- 
ing to  show  that  the  transaction  was  not  in  good  faith,  is  held  not 
to  ix^ .  alidate  the  assignment  subsequently  made. 

5.  One  partner  had  never  resided  in  this  state.    The  other  partner  had 

resided  in  Crawford  county  (where  the  firm  had  its  only  place  of 
business)  for  six  or  seven  years  prior  to  the  assignment.  Some 
months  prior  to  the  assignment  the  wife  of  the  latter  partner  left 
the  state  because  of  sickness,  and  her  husband  thereupon  broke  up 
housekeeping  and  sold  some  of  his  furniture,  but  remained  in 
Crawford  county  attending  to  the  business  until  about  the  time  of 
the  assignment.  Held,  that  the  assignment  was  properly  made  in 
Crawford  county. 

APPEAL  from  the  Circuit  Court  for  Craivford  County. 

The  action  was  commenced  against  J.  L.  Nowlin  and 
W.  H.  Eobison,  who  constituted  the  firm  of  J.  L.  Nowlin  & 
Co.;  and  CI  W,  Baker  was  summoned  as  garnishee.  The 
garnishee  answered,  denying  all  liability  as  such,  and  justi- 
fying his  possession  of  certain  property  of  defendants  under 
and  by  virtue  of  an  assignment  thereof  to  him  for  the  ben- 
efit of  their  creditors.  The  answer  of  the  garnishee  further 
alleged  that  certain  railroad  ties  in  his  possession,  of  the 
value  of  $400,  were  exempt  from  execution  as  the  stock  in 
trade  of  the  said  defendants.  Issue  was  taken  upon  the 
answer  of  the  garnishee,  and  upon  the  trial  the  court  held 
the  assignment  valid  and  directed  the  jury  to  find  a  verdict 
in  favor  of  the  garnishee.  From  the  judgment  entered 
npon  such  verdict  the  plaintiff  appealed.  Other  facts  are 
stated  in  the  opinion. 
0. 8,  Fuller^  for  the  appellant. 

John  D.  Wilson^  for  the  respondent,  argued,  among  other 
things,  that  the  exemption  clause  was  inoperative  because 
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the  firm  as  such  had  no  exemptions,  and,  the  assignors 
never  having  claimed  the  property,  the  assignment  was  not 
invalidated  thereby.  GoU  v.  Huhhell,  61  Wis.  293;  Ftrsi 
Nat  Bank  v.  Ilackett^  id.  335;  Bates  v.  Simmons^  62  id.  69; 
McNair  v,  Rewey,  id.  167;  Zielke  v,  Morgan^  50  id.  560. 
The  acts  of  the  assignora  subsequent  to  the  assignment 
could  not  invalidate  it.  Emerson  v.  SenteVy  118  U.  S.  3: 
Harnrnel  v,  Schuster,  65  Wis.  669. 

Cole,  C.  J.  The  garnishee  claims  the  property  m  con- 
troversy as  assignee  under  an  assignment  made  by  J.  L 
Novvlin  &  Co.,  bearing  date  August  3,  1885.  It  is  insisted 
that  this  assignment  is  void  for  various  reasons. 

First,  it  is  said  it  purports  to  give  preferences  to  the  claims 
of  employees  for  wages  earned  within  six  months  prior  to 
the  assignment,  which  is  not  permitted  since  the  enactment 
of  ch.  48,  Laws  of  1885.     Ch.  349,  Laws  of  1883,  expressly 
authorizes  preferences  for  the  wages  of  laborers  and  em- 
ployees earned  within  six  months  prior  to  the  making  of 
such  assignment ;  but  it  is  said  this  provision  was  modified, 
or  by  implication  repealed,  by  the  subsequent  statute.  There 
ip  no  necessary  conflict  between  the  two  statutes,  and  the/ 
may  well  stand  together.    The  law  of  1883  allows  prefer- 
ences for  the  wages  of  laborers  for  six  months  to  begi>en 
in  the  assignment  itself;  while  the  law  of  1885  requires  the 
assignee  to  first  pay  the  claims  of  all  servants,  clerks,  and 
laborers  for  personal  services  performed  within  three  months 
prior  to  the  assignment,  whether  these  claims  are  preferred 
in  the  assignment  or  not.     In  other  words,  this  law  gives » 
general  preference  to  this  class  of  claims  over  all  other 
debts  owing  by  the  assignor  except  those  which  are  ex- 
pressly mentioned.     The  latter  statute  does  not  profess  to 
repeal  the  former,  and  if  it  does  so  it  is  by  implication. 
But  considering  the  scope  and  object  of  the  two  statutes 
there  is  no  necessary  conflict  in  their  provisions. 
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Another  objection  is  that  the  exemption  clause  in  the  as- 
signment renders  it  void.    The  assignment  was  made  by 
the  members  of  the  firm  of  all  the  partnership  property  and 
effects  of  every  kind  for  the  benefit  of  creditors.     In  the 
preamble  it  is  stated  that  all  the  property'  is  assigned  "  not 
exempt  to  them  by  the  laws  of  the  state  of  Wisconsin,  a 
schedule  whereof  is  annexed  of  such  exempt  property."    In 
the  assignment  proper  there  is  no  reference  to  any  schedule 
whatever;  but  in  the  schedule  containing  a  list  of  debts  due 
laborers  and  employees  is  what  purports  to  be  a  claim  made 
and  signed  by  each  partner  of  a  quantity  of  railroad  ties  as 
exempt  as  stock  in  trade  out  of  the  property  assigned.    But 
it  is  an  undisputed  fact  that  all  the  ties  mentioned  in  this 
claim  as  being  exempt  were  deUvered  to  the  assignee,  and 
none  of  them  have  ever  been  in  the  possession  of  either  of 
the  members  of  the  firm,  nor  is  there  any  evidence  that  any 
of  this  property  is  claimed  by  them  as  exempt.     Of  course, 
an  exemption  in  favor  of  a  copartnership  would  be  wholly 
inoperative  (Russell  v.  Lennon^   39  Wis.   570;  First  If  at 
BcmJe  V,  Hackett^  61  Wis.  335),  and  there  is  no  pretense  that 
the  partners  ever  attempted  to  sever  and  set  aside  any  ties 
as  exempt,  or  even  to  claim  them,  but  all  the  ties  were  deliv- 
ered to  the  assignee  and  were  held  by  him  with  the  other  as- 
signed property  until  they  were  taken  from  his  possession  by 
the  sheriff  on  the  attachments.     So,  upon  the  facts,  we  think 
the  exemption  clause  did  not  invalidate  the  assignment. 

There  were  a  number  of  facts  and  circumstances  disclosed 
on  the  trial  which  it  is  claimed  showed  that  the  assignment 
was  fraudulent  as  to  creditors.  The  circuit  court  in  effect 
held  that  the  evidence  was  not  sufficient  to  justify  the  jury 
itt  finding  that  the  assignment  was  fraudulent,  and  directed 
a  verdict  for  the  defendant.  It  is  insisted  that  the  court 
^nred  in  this  ruling,  and  that  there  were  several  transactions 
which  tended  to  prove  an  illegal  and  fraudulent  preference 
of  creditors  which  should  invalidate  the  assignment,  and 
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that  the  oase  should  have  been  submitted  to  the  jury.  The 
learned  circuit  judge  gave  an  opinion  which  is  so  clear  and 
satisfactory  upon  this  branch  of  the  case  that  we  cannot  do 
better  than  make  some  excerpts  from  it  as  expressing  oar 
views  upon  the  objections  taken  to  the  assignment.  The 
circuit  judge  says: 

"  The  fraud  which  is  suggested  rests  upon  a  few  circum- 
stances.    First,  it  is  said,  and  there  is  proof,  that  Nowlin, 
on  the  25th  day  of  June  last,  received  $1,000  from  Mr. 
Linderman  at  the  Bank  of  Yiroqua,  and  tbat  upon  July  28th 
he  received  $1,305.63  from  the  Bank  of  Viroqua,  and  it  ia 
suggested  that  some  of  this  money  was  retained  by  him  at 
the  time  the  assignment  was  made,  in  fraud  of  the  creditors 
of  the  firm  of  Nowlin  &  Co.     The  proof  shows  that  out  of 
the  $1,000  received  June  25th  he  paid  between  $800  and  $900 
to  the  miller  for  flour  that  the  firm  had  bought,  and  paid  it 
about  the  time  the  $1,000  was  received,  and  that  the  balance 
of  the  money  was  applied  in  payment  of  the  debts  of  the  firm 
before  the  assignment.     Mr.  Nowlin  has  testified  to  certain 
specified  amounts  paid  out  by  him  from  the  $1,305.63  re- 
ceived, amounting,  all  told,  to  $781.    He  says  that  his  mem- 
orandum of  payments  out  of  that  fund, —  which  he  has  not 
with  him  because  he  had  no  notice  that  this  subject  was  to 
be  inquired  into, —  would  show  that  all  of  that  money,  with 
the  exception  of  $7  or  $8  he  himself  retained,  and  $75  paid 
to  his  wife,  was  paid  out  in  discharge  of  the  indebtedness  of 
the  firm.    There  is  no  proof  to  controvert  this  statement  by 
him.    It  would  seem,  therefore,  that  these  two  sums  of 
money  received  by  him  from  the  Bank  of  Viroqua  are  satis- 
factorily accounted  for.     But  even  if,  at  the  time  of  the  as- 
signment, he  had  in  his  pocket  or  under  his  control  several 
hundred  dollars  of  this  fund,  I  do  not  think  that  that  would 
invalidate  this  assignment.     The  legal  title  to  such  money 
would  vest  in  the  assignee,  and  he  would  be  entitled  to  all 
the  processes  of  the  law  applicable  thereto  to  obtain  it 
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"  Again,  it  is  said  the  assignment  is  invalid  because  after 

August  3d,  when  the  papers  were  executed,  Mr.  Nowlin 

gave  an  order  upon  Ayer,  of  Chicago,  for  $169.32  to  Mr. 

Vaughan,  of  Wauzeka,  which  money  Mr.  Vaughan  obtained 

on  such  order.    The  proof  shows  that  Nowlin  &  Co.,  as 

early  as  January  last,  had  a  contraxjt  with  Ayer,  who  is  an 

extensive  tie  buyer,  to  sell  ties  at  a  fixed  sum, —  ties  of  a 

good  quality  at  forty-two  cents;  that  Mr.  Nowlin,  before 

4bis  assignment  was  made,  had  said  to  Mr.  Vaughan  that  if 

he  would  put  the  ties  that  he  had  there  at  Wauzeka  in  such 

contract,  he  should  receive  for  them  the  money  that  Ayer 

would  pay  him;  that,  before  the  assignment  was  made,  the 

inspector  of  Ayer  inspected  the  ties  and  they  then  became 

the  property  of  Ayer;  that  Ayer  then  became  indebted  to 

Nowlin  &  Co.  for  the  price  of  said  ties  at  forty-two  cents 

each;  that,  after  the  assignment  was  executed,  Mr.  Nowlin 

signed  an  order,  in  the  name  of  the  firm  of  Nowlin  &  Co., 

upon  Ayer,  and  gave  it  to  Mr.  Vaughan,  and  that  Mr. 

Vaughan  received  the  $169.32.     This  proceeding  seems  to 

have  been  in  good  faith,  but  it  may  have  been  illegal.     If 

it  was,  it  does  not  invalidate  the  assignment  that  before 

that  time  had  been  made,  although  the  payment  to  Mr. 

Vaughan  of  that  sum  of  money  due  to  Nowlin  &  Co.  may 

make  him  responsible  to  the  assignee  for  the  sum,  and  it 

may  be  the  duty  of  the  assignee  to  demand  and  recover  it 

of  him. 

"  Another  reason  why  it  is  said  this  assignment  is  invalid 
is  that  Nowlin  &  Co.  owned  a  span  of  ponies,  and  that  Mr. 
Nowlin  drove  these  ponies  out  of  the  state  before  the  as- 
signment. Mr.  Nowlin  says  that  these  ponies  were  in  fact 
sold  to  his  daughter  some  time  last  winter,  but  were  re- 
tained by  him  until  a  short  time  before  the  assignment,  when 
he  took  them  over  to  Iowa,  and  delivered  them  to  her.  If 
his  testimony  is  true, —  and  there  is  nothing  to  contradict  it, 
and  he  certainly  seemed  a  fair  witness, —  there  is  not  a  scin- 
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tiUa  of  fraud  aboat  this;  but  if  it  were  not  true,  and  the 
ponies  actually  belonged  to  Nowlin  &  Co.  at  the  time  ther 
were  taken  out  of  the  state,  that  would  not  invalidate  tiiis 
assignment.  These  ponies  are  not  exempted  from  the  opera- 
tion  of  the  assigment,  and  the  assignment  vested  the  title  to 
them,  as  well  as  to  all  the  other  property  of  the  company,  in 
the  assignee;  and  the  assignee  himself,  or  any  creditor  if  the 
assignee  himself  fails  to  do  it,  may  bring  an  action  to  recover 
the  possession  of  those  ponies.  • 

"  Again,  it  is  said  that  there  is  a  note  of  King  of  $97  that 
is  not  in  the  inventory.  There  is  no  direct  proof  before 
this  court  that  any  note  of  King's  existed  at  the  time  this 
assignment  was  made.  It  is  suggested  that  there  is  a 
memorandum  somewhere  in  the  books  and  papers  that  shows 
that  there  was  such  a  note  in  July.  The  note  is  said  to  be 
for  $97.  The  assignee  says  that  he  knows  nothing  about  it 
It  is  too  well  established  for  dispute  that  the  omission  of  an 
item  like  this  from  the  inventory  will  not  invahdate  the 
assignment. 

"'  Again,  it  is  said  that  this  assignment  is  invalid  because 
four  notes  were  turned  over  to  the  assignee,  prior  to  the 
time  of  the  assignment,  in  discharge  of  a  debt  due  by  the 
firm  to  him,  of  the  amount  of  $90,  and  upon  an  agreement 
that  he  would  pay  $100  to  an  employee  of  the  firm  named 
Lewis;  to  whom  was  due,  all  told,  something  over  $160. 
The  proof  shows  that  before  the  assignment,  and  before 
Mr,  Baker  knew  that  an  assignment  was  contemplated,  Hr. 
Nowlin  asked  him  to  advance  to  Lewis,  whom  the  finn 
owed,  $100,  and  that  if  he  would  do  so  he  would  turn  over 
to  him  four  notes,  then  specified,  of  the  value  together  of 
$215,  in  payment  of  his  claim  against  the  firm  of  $90,  and 
for  the  $100  to  be  paid  to  Lewis;  that  Lewis  came  in,  and 
assented  to  the  arrangement,  and  agreed  to  take  Bakfi' 
for  $100;  that  the  notes  were  not  delivered  to  Mr.  Baker 
at  the  time  the  agreement  was  made,  but  were  delivered  io 
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him  by  Mr.  Nowlin  in  the  city  of  Prairie  du  Ohien  upon 
the  day  the  assignment  was  made.  The  proof  shows  that 
Mr.  Baker  has  paid  to  Mr.  Lewis  the  $100.  There  is  noth 
ing  in  the  testimony  to  indicate  that  the  purpose  of  this 
transaction,  upon  the  part  of  Mr.  Nowlin,  was  to  cheat  or 
defraud  creditors,  or  to  give  an  unlaw^  preference  to  Mr. 
Baker^  and  there  is  no  proof  that  this  proceeding  was  not 
wholly  in  good  faith  upon  the  part  of  Mr.  Baker.  It  can- 
not be  said  that  this  transaction  invalidates  the  assignment. 
The  only  possible  effect  that  the  proceeding  can  have  ad- 
verse  to  either  Nowlin  or  Bake/i*  is  this:  If  Mr.  Baker  re- 
ceived these  notes,  knowing,  or  having  good  reason  to 
believe,  that  Nowlin  &  Co.  were  insolvent,  he  would  get  no 
title  to  them,  and  can  be  compelled  by  this  court,  in  the 
settlement  of  his  account,  to  account  for  these  notes  and  to 
take  his  percentage  as  a  creditor  if  his  claim  be  properly 
proved.  In  that  event  he  would  of  course  be  subrogated 
to  the  rights  of  Lewis,  who,  as  an  employee,  was  entitled 
to  the  payment  of  the  full  sum  due  him  for  wages,  and  the 
proof  shows  that  the  amount  he  was  to  receive  was  $30  per 
month  and  his  rent;  and  the  sum  total  due  him  at  the  time 
Baker  agreed  to  pay  him  was  only  about  $160. 

"  The  only  other  claim  made  why  this  assignment  is  in- 
valid for  matter  extraneous  is  this:  That' Nowlin  &  Co. 
were  not  residents  of  the  state  of  Wisconsin.  It  is  undis- 
puted that  Eobison  never  resided  in  this  state,  but  has  for 
many  years  resided  in  the  city  of  Dubuque.  The  proof 
shows  that,  for  six  or  seven  years  before  the  assignment, 
Mr.  Nowlin  was  a  resident  of  this  county  of  Crawford, 
and  for  about  four  years  of  that  time  a  resident  of  Soldiers' 
Grove.  It  is  true,  there  is  testimony  to  show  that  his  wife 
left  Soldiers'  Grove  about  April  or  May  last,  and  went  to 
Viroqua,  where  she  remained  a  month,  and  subsequently 
went  to  Dubuque  to  be  with  her  daughter  who  resided 
there.  The  proof  showa  that  the  family  of  Mr.  Nowlin 
Vol.68— 29 
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ar«  grown  and  all  married,  and  that  it  was  he  and  his  mh 
only  who  resided  at  Soldiers'  Grove;  that  his  wife  became 
sick,  and  because  of  her  sickness  went  away  from  Soldien* 
Grove,  and  has  remained  sick  ever  since,  and  for  that  rear 
son  he  broke  up  housekeeping  there  and  sold  off  some  of 
his  furniture,  but  he  remained,  up  to  about  the  time  of  this 
assignment,  at  and  about  Soldiers'  Grove,  attending  to  his 
business  interests  as  he  had  done  for  several  years  previoos. 
There  is  no  question  that  the  firm  of  Nowlin  &  Go.  did 
business  in  Crawford  county;  that  Soldiers'  Grove  was  their 
place  of  business;  that  they  had  no  place  of  business  OHt- 
side  of  this  state;  and  that, as  a  firm,  Nowlin  &  Oo.  existed 
in  the  county  of  Crawford  and  nowhere  else.  I  have  no 
question  that  the  residence  of  this  firm  was  such  that  they 
oould  make  an  assignment  of  their  property  in  the  state 
of  Wisconsin  and  nowhere  else.  No  one  of  these  partico- 
lar  matters,  suggested  as  being  sufficient  to  invalidate  the 
assignment,  is  sufficient  to  invalidate  it,  and  all  taken  to- 
gether do  not  invalidate  the  assignment." 

These  remarks  fully  dispose  of  all  the  objections  takei 
to  the  validity  of  the  assignment.  Upon  the  evidence, 
therefore,  we  think  it  was  not  error  to  withdraw  the  qnes- 
tion  as  to  its  validity  from  the  consideration  of  the  jwy; 
for  a  verdict  t&at  the  assignment  was  invalid  and  fraodo- 
lent  as  to  creditors  would  have  been  wholly  unwarronted. 

By  the  CaurL — The  judgment  of  the  circoit  court  is  at 
firmed. 
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Pbtebson,  Appellant,  vs.  Baksb,  Garnishee,  etc.,  Respondent. 
McarehS'- March  ff,  1887. 
First  Nat  Bank  v.  Baker,  ante,  p.  443,  followed. 

APPEAL  from  the  Circuit  Court  for  Ormqford  County. 
For  the  appellant  there  was  a  brief  by  Brooks  ds  Butcher^ 
and  oral  argument  by  Mr.  Brooks. 
John  D.  WilaoTiy  for  the  respondent. 

Cole,  C.  J.  This  case  involves  the  same  questions  of  law 
and  fact  as  those  presented  in  First  Nat.  Bcmk  v.  Baker^ 
ante,  p.  442,  and  must  be  ruled  the  same  way. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed. 


£sBP,  Respondent,  vs.  Quallman,  imp.,  Appellant. 

March  S— March  ff,  1887. 
AnauU  and  battery:  Self-defenae:  Court  and  jury:  Evidence. 

1.  In  an  acticni  of  assault  and  battery  the  evidence  tended  to  show  that 

when  the  defendant  asked  the  plaintiff  why  the  latter  had  slan- 
dered him  the  plaintiff  immediately  thrust  his  hand  into  his  pocket 
and  was  about  to  draw  it  out  again  when  the  defendant  knocked 
him  down;  and  that  the  defendant  had  been  warned  that  the 
plaintiff  had  threatened  to  inflict  personal  injury  upon  him  and  was 
a  dangerous  man  and  in  the  habit  of  shooting  people.  Held,  that-the 
qaestion  whether  the  defendant  was  justified  in  striking  the  plaint- 
iff to  prevent  the  latter  from  attacking  him,  should  have  been  sub- 
mitted to  the  jury. 

2.  Evidence  of  the  quarrelsome  and  violent  disposition  of  the  plaint- 

iff was  admissible  in  such  a  case. 

'    APPEAL  from  the  Circuit  Court  for  Oravrford  County. 
This  action  was  brought  to  recover  damages  for  an  assault 
and  battery  alleged  to  have  been  committed  by  the  defend- 
ant upon  the  person  of  the  fdaintiff. 
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The  parties  are  neighbors,  but  not  friends.  On  a  certain 
Sunday  afternoon  they  met  in  a  public  highway.  Several 
other  persons  were  present.  The  testimony  tends  to  show 
that  the  defendant  accosted  the  plaintiflf  by  asking  iiim, 
"  What  is  the  reason  you  are  slandering  me  around  all  the 
time?"  that  immediately  the  plaintiflf  put  his  hand  in  his 
pocket,  and  was  about  taking  it  out  again  when  the  defend- 
ant struck  him  on  the  head  with  a  cane  twice,  knocking 
him  down.  He  got  up  and,  as  the  defendant  testifies,  at- 
tacked  the  latter,  whereupon  they  fought  with  their  fists 
until  plaintiflf  was  vanquished  and  retreated.  The  defend- 
ant also  testifies  that  he  had  just  then  heard  that  the  plaint- 
iflf had  told  their  neighbors  to  watch  him;  that  previoosly 
he  had  been  told  that,  at  diflferent  times,  the  plaintiff  had 
threatened  to  inflict  personal  violence  upon  him,  and  that 
plaintiflf  was  in  the  habit  of  shooting  people,  and  was  a 
dangerous  man ;  and  when  he  put  his  hand  in  his  pocket, 
the  movement  indicated  to  his  (the  defendant's)  mind  an 
intention  to  draw  a  revolver. 

The  court  excluded  other  testimony  oflfered  by  the  de- 
fendant to  show  that  the  plaintiflf  was  of  a  quarrelsome  dis- 
position and  in  the  habit  of  using  dangerous  weapons.  The 
jury  were  instructed  that  the  defendant  had  shown  no  legal 
justification  for  the  assault,  and  hence  the  defendant  was 
liable  to  respond  in  damages  therefor,  and  the  case  was  sub- 
mitted to  the  jury  only  for  an  assessment  of  damages.  The 
damages  were  assessed  at  $175.  A  motion  for  a  new  trial 
was  denied,  and  judgment  was  entered  for  the  plaintiff 
pursuant  to  the  verdict.  The  defendant  appeals  from  the 
judgment. 

The  cause  was  submitted  for  the  appellant  on  the  brier 
of  C.  S.  FuUer,  and  for  the  respondent  on  that  of  WdftUr 
i&  Miller. 

To  the  point  that  an  assault  with  a  knife  or  revolver,  suf- 
ficient to  justify  the  use  of  violence  in  defense,  must  be  by 
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an  actual  exhibition  of  the  weapon,  and,  if  a  gun  or  pistol, 
by  a  presentation  thereof  at  the  party  assaulted,  courtsel  for 
the  respondent  cited  Tarver  v.  StcUe^  43  Ala.  354;  Higgin- 
hotham  V.  State^  23  Tex.  574;  State  v.  Epperson^  27  Mo.  255; 
State  V.  Ohurchj  63  N.  C.  15;  Lawaon  v.  State^  30  Ala.  14; 
Warrm  v.  State,  33  Tex.  514;  Woodruff  v.  Woodruff,  22 
Ga.  237. 

Lyon,  J.  It  was  not  unlawful  for  the  defendant  to  ad- 
dress the  plaintiff  as  he  did  when  they  met  on  the  highway, 
and  if  the  plaintiff  by  his  former  threats  of  personal  vio- 
lence (if  he  made  any),  and  by  putting  his  hand  in  his 
pocket  as  testified  to  by  the  defendant  (if  he  did  so),  gave 
the  defendant  reason  to  believe  that  he  was  about  to  draw 
a  revolver  or  other  weapon  upon  him,  it  was  an  assault,  and 
the  defendant  had  the  right  to  act  upon  appearances  and 
at  once  repel  or  prevent  the  supposed  contemplated  attack. 
See  1  Whart.  Crim.  Law,  §§  603-606.  We  think  the  testi- 
mony sufficient  to  send  to  the  jury  the  question  whether 
the  acts  of  the  plaintiff  were  suflScient  to  give  the  defendant 
reason  to  believe  that  he  was  in  imminent  danger  of  being  at- 
tacked by  the  plaintiff  when  he  knocked  the  latter  down. 
That  is  to  say,  we  think  the  testimony  tends  to  prove  a 
state  of  facts  from  which  the  jury  might  properly  find  the 
defendant  was  legally  justified  in  striking  the  blows  to  pre- 
vent the  plaintiff  from  attacking  him.  Hence  the  instruc- 
tion that  the  defendant  was  absolutely  liable  in  the  action 
was  erroneous.  The  instruction  should  have  been  that  if 
the  defendant  had  no  reasonable  grounds  to  fear  an  im- 
mediate attack  by  the  plaintiff,  or,  having  such  grounds,  if 
he  used  more  force  than  was  necessary  to  prevent  such  at- 
tack, the  plaintiff  could  recover;  otherwise  not. 

We  are  also  inclined  to  think  that  on  the  authority  of 
State  V.  Nett,  50  Wis.  524,  proof  of  the  quarrelsome  and 
violent  disposition  of  the  plaintiff  should  have  been  received. 
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as  elements  in  the  oorreot  solution  of  the  questions  abo?e 
suggested. 

By  tJie  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed^ and  the  cause  will  be  remanded  for  a  new  trial 


TTiLLABD,  Appellant,  vs.  Bosshabd,  EesponoenL 

March  S— March  SS,  1887. 

Statute  of  frauds:  Promise  to  pay  d£i>t  of  another, 

i 
An  oral  promise  by  an  employer  to  a  creditor  of  his  employee  to  pay 

the  debt  at  the  end  of  sixty  days  if  the  employee  oontimied  to 
work  for  him  during  that  time, —  the  contract  ai  employment 
being  for  a  longer  time  than  sixty  days,  and  the  creditor  not  re- 
leasing his  claim  against  the  employee  or  extending  the  time  for 
its  payment, —  is  within  the  statute  of  frauds  and  void. 

APPEAL  from  the  Circuit  Court  for  Za  Crosse  County. 

The  case  is  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  I^ruzt  dk  Brind- 
ley^  and  oral  argument  by  Mr.  Fruit.  To  the  point  that 
the  defendant  merely  undertook  to  pay  his  own  dd)t  in  a 
particular  way,  and  that  it  was  a  promise  founded  upon  a 
new  and  sufl3cient  consideration  moving  to  the  promisor 
from  the  debtor  at  the  time  the  promise  was  made,  tiiey 
cited  Putney  v.  Farnham^  27  Wis.  187;  HoUe  v.  BaiUy,  58 
id.  434;  Calkins  v.  Cluindler,  36  Mich.  320;  Bates  v.Bin^ 
nelly,  57  Mich.  561 ;  Farley  v.  Cleveland,  4  Cow.  432  y  Toung 
V.  French,  35  Wis.  Ill;  Stoudt  v.  Eine,  45  Pa.  St.  30;  Cly- 
mer  v.  De  Young,  54  id.  118;  Justice  v.  Tollman,  86  ii 
147;  Browne  on  Stat,  of  Frauds,  sec.  187. 

For  the  respondent  there  was  a  brief  by  Prentiss,  E^^ 
(6  Miller,  and  oral  argument  by  C.  L.  Rood. 
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Tatix>b,  J.    On  May,  4, 1885,  one  Fisber  was  indebted  to 
tbe  appellant,  WiUardy  in  the  snm  of  about  $33.    At  that 
time  Fisher  was  in  the  employ  of  the  respondent,  Bosahard^ 
who  was  a  farmer,  under  a  contract  to  work  for  said  Bo%^ 
hard  during  the  whole  season  and  receive  his  pay  in  the 
fall.     The  appellant  was  anxious  to  collect  his  claim  against 
Fisher,  and  on  that  day  saw  BoasJiard  and  asked  him  if  he 
would  pay  the  debt  of  Fisher.    Boaahard  replied  that  he 
did  not  owe  Fisher  anything,  and  could  not  pay  the  claim; 
that  there  was  not  that  amount  due  Fisher  then.     WiUcurd 
wished  to  know  when  there  would  be  enough  due.    Bosa- 
hard  replied  that  if  Fisher  worked  sixty  days  longer  there 
would  be  enough  coming  to  him,  and  that  if  Fisher  ocm* 
tinned  to  work  for  him  sixty  days  longer,  and  he  (Fisher) 
was  willing,  he  would  then  pay  WiUa/rd  his  claim  against 
Fisher.     Fisher  was  consulted,  and  he  consented  to  such 
arrangement.     WiUard  then  asked  Boaahard  to  sign  a  due- 
bill  for  the  amouDt,  but  Boaahard  refused  to  sign  it,  saying 
his  word  was  as  good  as  his  note.  Fisher  continued  to  work 
for  Boaahard  the  sixty  days,  after  which  WiUard  demanded 
his  pay  from  Boaahard^  who  refused  to  pay,  alleging  as  a 
reason  that  h,e  did  not  owe  Fisher  that  amount,  as  Fisber  in 
the  meantime  had  drawn  his  pay  for  other  purposes.    It  is 
also  claimed  by  WiUard  that  there  was  evidence  tending  to 
show  that  he  sold  his  claim  against  Fisher  to  Boaahard  for 
the  sum  of  $30,  to  be  paid  in  sixty  days  from  the  4th  day  of 
Hay,  1885,  on  the  condition  that  Fisher  remained  in  his 
employ  for  that  length  of  time. 
^       On  the  trial  the  appellant  was  nonsuited  on  the  ground 
that  tbe  contract  proved  was  void  under  the  statute  of 
frauds;  that  it  was  a  promise  to  pay  the  debt  of  another  and, 
not  being  in  writing  and  not  founded  on  any  new  consid- 
eration, was  void. 

We  think  ihQ  learned  circuit  judge  was  clearly  right  in 
holding  the  contract  as  proved  void  under  the  statute. 
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There  is  no  new  consideration  for  the  defendant's  promise. 
The  evidence  does  not  show  that  the  plaintiff  surrendered 
any  right  to  enforce  his  claim  against  Fisher  in  considera- 
tion of  the  promise  of  Boashard  to  pay  the  same  at  the  end 
of  sixty  days  if  Fisher  remained  so  long  in  his  employ. 
For  anything  which  passed  between  the  parties,  Willard 
could  have  maintained  an  action  against  Fisher  at  any  time 
during  the  sixty  days  to  recover  his  debt  of  him.  It  is 
clear  there  was  no  release  of  his  claim  against  Fisher  on  the 
conditional  promise  of  Bosshard  to  pay  it.  Had  Fisher  left 
the  employ  of  Bosshard  before  the  expiration  of  the  sixty 
days,  it  is  very  clear  that  WiUard^s  claim  against  Fisher 
would  not  have  been  extinguished.  It  was  to  be  extin- 
guished conditionally,  and  the  condition  was  clearly  not 
only  that  he  should  work  the  sixty  days  for  Bosshard^  but 
that  Bosshard  shovXd.  then  pay  the  claim  to  Willard.  There 
is  nothing  in  the  contra<5t  as  proved  that  would  justify  a 
jury  in  finding  that  if  Fisher  worked  the  sixty  days  his 
debt  to  Willo/rd  should  be  satisfied  and  paid. 

If  the  debt  of  Fisher  had  been  satisfied  by  the  contract 
with  Bosshard,  it  may  be  admitted  that  the  contract  would 
bind  Bosshardy  though  not  in  writing.  In  such  case  the 
release  of  his  claim  against  Fisher  at  the  request  of  Bo9^ 
hardy  on  his  promise  to  pay  his  (Fisher's)  debt,  would  be  a 
new  and  sufficient  consideration  to  uphold  his  promise  to 
pay  the  debt.  The  injury  resulting  to  the  promisee  by  his 
release  of  the  debt  due  from  Fisher  to  him  would  support 
the  promise  of  Bosshard  to  pay  the  debt.  It  is  evident 
there  was  no  such  release  of  the  debt  due  from  Fisher  at 
the  time  this  new  contract  was  made.  The  fact  that  the 
plaintiff  says  he  was  willing  to  receive  $30  for  his  claim  of 
$33,  and  that  Bosshard  should  have  the  benefit  of  his  entire 
demand  against  Fisher,  is  conclusive  that  there  was  no  in- 
tention to  satisfy  and  discharge  the  debt  due  from  Fisher. 

There  being  no  release  of  the  debt  due  from  Fisher,  ^^ 
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there  any  other  consideration  for  th6  defendant's  promise? 
'We  are  unable  to  find  any  upon  the  evidence  in  the  case. 
As  said  above,  there  was  no  agreement  even  to  give  Fisher 
sixty  days  further  credit  on  account  of  this  promise.  Nor 
livas  there  any  new  consideration  moving  from  the  debtor, 
Fisher,  to  the  defendant,  to  uphold  the  promise.  Fisher  did 
not  promise  to  work  the  sixty  days  if  he  would  promise  to 
jMiy  his  debt  due  to  Willard.  He  had  already  promised  to 
^vork  that  long  and  longer  upon  a  contract  previously  made 
with  Bosshard.  Boaahard  got  no  benefit  from  this  new 
promise,  as  he  was  not  bound  by  his  original  contract  to 
pay  Fisher  within  the  sixty  days.  He  got,  therefore,  by 
the  contract,  no  extension  of  time  for  the  payment  of  his 
debt  to  Fisher.  On  all  the  evidence  it  was  a  mere  naked 
promise  to  pay  the  debt  of  Fisher  to  WUlard  at  the  end  of 
sixty  days  if  Fisher  remained  in  his  cfmploy  under  his  con- 
tract theretofore  made  with  Bosshard^  and  by  the  terms  of 
which  he  was  bound  to  remain  in  his  employ  that  time  and 
longer.  In  the  meantime  the  debt  against  Fisher  remains 
unsatisfied,  and  no  extension  of  time  for  the  payment  thereof 
is  given  by  plaintiff  to  Fisher. 

The  evidence  fails  entirely  to  show  a  valid  promise  to  pay 
the  debt  of  Fisher.  The  facts  are  not  as  strong  in  favor  of 
the  plaintiff  as  they  were  in  the  case  of  Clapp  v.  Webb,  52 
Wis.  638.  The  facts  do  not  bring  this  case  within  the  rule 
laid  down  in  Hoile  v.  BaMey^  58  Wis.  434 ;  KoUocJc  v.  Parcher^ 
52  "Wis.  399,  400,  and  other  cases  cited  in  these  decisions. 
In  the  case  at  bar  there  was  no  debt  due  from  the  defendant 
to  Fisher  at  the  time  he,  with  Fisher's  assent,  agreed  to  pay 
the  plaintiff's  claim,  nor  can  it  be  said  that  the  work  he  did, 
after  the  promise  was  made  by  Bosahard  to  Willard^  was 
done  in  consideration  of  such  promise.  The  work  was  done 
under  the  original  contract  between  Bossha/rd  and  Fisher, 
which  was  in  force  when  the  promise  was  made,  and  con- 
tinued in  force  thereafter.    The  debt  which  he  owed  Fisher 
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did  not  accrae  to  him  upon  an  original  agreement  to  work 
for  Boaehard  sixty  days  if  he  would  pay  Willard  $33  he 
(Fisher)  owed  him,  and  does  not,  therefore,  come  within  the 
case  of  JSbile  v.  Bailey ^  supra^  and  others  cited  in  that  case. 

It  is  hardly  necessary  to  say  that  there  is  not  sufficient 
evidence  to  sustain  the  claim  now  made  that  there  was  evi- 
dence in  the  case  to  show  a  sale  of  plaintifTs  account  against 
Fisher  to  Bosahardj  to  be  paid  for  at  the  end  of  sixty  days 
if  Fisher  remained  that  length  of  time  in  his  employ;  and 
no  such  claim  is  made  in  the  complaint. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Ausrm,  Respondent,  ys.  Mob,  Appellant. 

March  4-- March  SS,  1887. 

In$trticiion8  to  Jury:  Duty  of  court  and  ofcounad:  Contracts:  Board 
furnished  to  tnotherHn-law. 

Where  the  court  has  correctly  charged  ttie  jury  upon  aU  the  main 
questions  involved,  the  faUure  to  gl^e  additional  or  more  specific 
instructions,  which,  were  not  requested  by  counsel,  is  not  error. 
So  hddf  where  the  question  raised  by  the  pleadings  was  whetbw 
there  had  been  an  express  contract  by  a  mother-in-law  to  pay  her 
son-in-law,  with  whom  she  lived,  for  her  board,  and  the  court  had 
charged  the  jury  that  she  would  not  be  liable  to  pay  for  such  board 
in  the  absence  of  an  agreement,  but  had  failed  to  instruct  the  joiy 
that  they  should  consider  aU  the  circumstances  for  the  purpose  of 
determining  whether  or  not  an  agreement  should  be  implied  or  in- 
ferred therefrom. 

APPEAL  from  the  Circuit  Court  forZa  Crosse  County. 
The  case  is  sufficiently  stated  in  the  opinion. 
C.  Z,  Hood,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  I^ruit  &  Bri^' 
Uyy  and  oral  argument  by  Mr.  Fruit 
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Obton,  J.    The  cause  of  aotion  insisted  upon  is  a  note  for 
$700  giveil  by  the  appellant  to  the  respondent,  November 
1,  1880,  due  at  any  time.    The  answer  states,  in  substance, 
that  the  plaintiff  is  the  mother  of  the  defendant's  wife,  and 
in  1871  came  to  live  with  them  in  their  family,  and  was 
maintained  and  taken  care  of  by  them  until  the  year  1880, 
when  the  said  defendant  procured  for  her  a  pension  from 
the  United  States  of  eight  dollars  per  month,  and  back  pay 
of  about  $1,600,  and  paid  the  expenses  of  procuring  the 
same,  and  the  plaintiff  thereupon  paid  the  defendant  $700 
of  said  money  in  consideration  of  her  past  support  and 
maintenance,  and  in  full  settlement  thereof,  and  for  the 
balance  of  said  money  the  defendant  gave  the  plaintiff  said 
note,  and  that  it  was  then  agreed  between  them  that  said 
plaintiff  should  in  the  future  pay  to  the  defendant  a  reason- 
able sram  for  her  board,  lodging,  for  being  cared  for  in  sick- 
ness, and  for  such  necessaries  as  she  might  require;  and  he 
continued  to  perform  his  agreement  in  these  respects  from 
that  time  until  about  two  weeks  before  the  commencement 
of  this  suit,  and  that  her  board  so  furnished  was  reasonably 
worth  three  dollars  per  week,  which  in  the  aggregate  was, 
up  to  the  time  last  mentioned,  the  sum  of  $696,  and  that 
the  defendant  in  the  mean  time  paid  the  plaintiff,  and  for 
her,  about  the  sum  of  $140  in  money,  and  these  sums  are 
claimed  as  offsets  to  said  note. 

The  evidence  shows  that  the  plaintiff  was  quite  aged  and 
indigent  when  she  went  to  live  with  the  defendant,  and  she 
left  his  family  about  the  time  last  stated.  The  plaintiff  and 
defendant  were  the  only  witnesses,  as  appears  from  the 
printed  case.  The  defendant  testified  that  he  was  to  have 
half  of  the  pension  money,  if  he  got  it  for  the  plaintiff,  for 
his  getting  it  and  for  furnishing  her  a  home  as  he  had,  or 
for  what  he  had  done  for  her,  and  that  she  wanted  to  con- 
tinue at  his  house  as  she  had  been,  and  wanted  him  to  build 
an  addition  to  his  house  that  she  might  have  a  room  up- 
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stairs  and  a  fire  and  light,  and  that  he  built  the  addition, 
furnished  her  with  a  separate  room,  with  fire  and  light, 
and  had  the  wood  carried  up  in  cold  weather,  and  made 
the  fire  for  her  morning  and  evening,  and  that  this  note 
was  to  be  paid  by  his  furnishing  her  a  home,  and  it  was 
agreed  that  it  should  be  so  paid,  and  that  she  did  no  manual 
labor  around  the  house  ordinarily,  and  the  way  he  kept  her 
after  this  house  was  built  was  worth  five  dollars  per  week. 
The  plaintiflf  testified  that  it  was  $800  the  defendant  kept, 
over  and  above  the  expenses  of  getting  the  pension,  and 
that  there  was  no  talk  about  his  having  it  for  what  he  had 
done  for  her;  that  she  told  him  if  he  could  get  the  pension 
he  might  have  half  of  it;  that  she  worked  enough  to  pay 
her  board ;  her  health  was  pretty  good  for  an  old  person,  and 
she  did  not  need  much  medical  attendance;  that  she  never 
agreed  to  let  the  defendant  have  the  $800  for  her  board, 
and  did  not  agree  to  pay  him  $3  for  her  board  in  future 
when  she  took  the  note  in  suit.  There  was  evidence  of  the 
defendant  having  furnished  the  plaintiff  some  money  and 
paid  some  bills,  for  which  it  is  understood  the  jury  gave  the 
defendant  credit  in  finding  a  verdict  for  the  plaintiff  for 
$807.43  on  the  note  and  interest. 

The  circuit  court  instructed  the  jury  as  follows:  "In 
the  relation  these  parties  stand  to  each  other,  and  in  the 
situation  in  which  they  have  been  living  together,  Uie 
plaintiff  would  not  be  entitled  to  pay  the  defendant  for  her 
board  unless  there  was '  an  agreement  that  she  should  pay 
it,"  etc.  "  The  defendant  claims  that  there  was  an  agree- 
ment on  the  part  of  the  plaintiff  that  she  should  pay  him 
what  was  reasonable  for  her  board,  after  the  time  she  ob- 
tained her  pension, —  substantially  after  the  date  of  this 
note,  as  I  understand  it, —  and  she  denies  that  there  was 
any  such  agreement.  Now,  as  I  said  before,  unless  there 
was  an  agreement  that  she  should  pay  she  would  not  be 
liable  to  pay  it."    The  learned  counsel  of  the  appellant 
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excepted  to  this  part  of  the  charge,  as  follows:  "  I  except 
to  the  remarks  of  the  court  to  the  effect  that  the  plaintiff 
would  not  be  entitled  to  pay  for  her  board  unless  there 
was  an  agreement,  when  she  lived  with  her  son-in-law." 
There  was  a  motion  made  to  set  aside  the  verdict  because  it 
was  against  evidence,  and  the  motion  was  overruled,  and 
the  defendant  excepted.  In  respect  to  this  last  exception, 
the  learned  counsel  of  the  appellant  have  not  asked  in  their 
brief  for  a  reversal  of  the  judgment  because  the  verdict  was 
against  the  evidence.  They  were  probably  aware  that 
there  was  no  certificate  of  the  judge  to  the  bill  of  excep- 
tions that  it  contains  all  the  evidence  given  on  the  trial. 
This  exception  will  therefore  be  disregarded,  and  the  above 
exception  to  the  charge  of  the  court  to  the  jury  will  alone 
be  considered. 

The  above  statement  of  the  pleadings  and  of  some  of  the 
evidence  has  been  made  in  order  to  show  fully  the  reasons 
for  the  decision  that  we  feel  compelled  to  make.  The  learned 
counsel  who  argued  the  case  does  not  dispute  the  legal 
proposition  that  services  rendered  between  members  of  the 
same  family  raise  no  presumption  of  fact  that  they  are  to 
be  paid  for,  or  the  proposition  that  the  plaintiff's  living  and 
receiving  her  support  and  maintenance  in  the  family  of  the 
defendant,  from  the  time  she  came  there  until  she  received 
her  pension,  raised  no  presumption  of  fact  that  either  she 
should  be  paid  for  the  services  she  might  render  the  de- 
fendant under  such  circumstances  or  that  she  would  or 
should  pay  the  defendant  for  such  support  and  maintenance, 
or  that  he  should  be  entitled  to  charge  her  for  the  same. 
To  go  further,  I  do  not  understand  that  the  learned  counsel 
questions  the  legal  principle  that,  considering  the  relation- 
ship between  the  plaintiff  and  defendant,  as  mother-in-law 
and  son-in-law,  during  the  whole  time  she  was  an  inmate  in 
his  family  he  was  not  entitled  to  any  compensation  or  re- 
muneration for  her  board,  support,  and  maintenance  therein^ 
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unless  it  was  agreed  between  them  that  he  shoold  be  paid 
by  her  for  such  support,  and  that  the  liability  in  saoh  a  case 
depends  wholly  upon  contract;  but  his  contention  is:  for4^ 
that  there  was  evidence  of  such  an  express  contract,  at  least 
from  the  time  the  plaintiff^  received  her  pension;  and,  tee- 
ondh/y  that  the  jury  should  have  considered  the  changed 
conditions  and  circumstances  of  the  parties  from  that  time, 
and  that  she  exacted  and  received  accommodations,  com- 
forts, and  attentions  from  that  time  consistent  and  commen- 
surate with  her  ability  to  pay  for  them  as  any  other  boarder, 
and  found  from  these  facts  and  circumstances  a  contract  on 
her  part  to  pay  for  them,  or  an  understanding  between  them 
that  she  would  thereafter  pay  and  that  he  would  receive 
payment  for  her  board.    His  complaint  is  that  the  court  in- 
structed the  jury,  in  the  above  part  of  the  charge,  that 
"  she  would  not  be  entitled  to  pay  for  her  board,  unless 
there  was  an  agreement,  when  she  lived  with  her  son-in- 
law,^'  or  "  unless  there  was  an  agreement  that  she  should 
pay  it,"  as  in  the  charge.    The  learned  counsel  very  ably 
and  plausibly  contends  that  the  jury  must  have  understood 
from  this  instruction  that  there  must  have  been  a  special  or 
an  express  contract  to  this  effect  established  by  positive 
evidence,  and  that  they  had  no  right  to  infer  that  there  was 
such  a  contract  or  understanding  from  the  above  facts  and 
circumstances,  and  that  this  instruction  shut  out  from  the 
jury  all  consideration  of  such  facts  and  circumstances  from 
which  a  contract  might  have  been  properly  inferred  or  im- 
plied; and,  further,  that  the  court  erred  in  not  giving  an 
instruction  to  the  jury  that  they  should  consider  these  facts 
and  circumstances  with  that  view  and  for  such  purpose. 

The  argument  of  the  learned  counsel  is  strong,  logical^ 
and  convincing  that  these  facts  and  circumstances  ought  to 
have  been  considered  by  the  jury  in  determining  whether 
there  was  such  a  contract  as  the  law  makes  necessary  in 
such  a  case.    But  we  can  go  no  further  with  the  teamed 
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counsel.    There  was  a  duty,  in  such  case,  resting  apon  the 
connsel  as  well  as  upon  the  court.    The  court  had  given  the 
jary  a  proper  instruction  that  there  must,  in  such  a  case,  be 
a  contract.    All  agree  that  such  is  the  law.    He  did  not  go 
farther,  and  call  the  attention  of  the  jury  to  any  facts  or 
circumstances  by  which   they  might  determine  whether 
there  was  a  contract,  but  simply  told  them  that  the  defend- 
ant had  testified  that  there  was,  and  the  plaintiff  had  testi- 
fied that  there  was  not,  such  a  contract.    It  must  not  be 
for^tten  that,  upon  this  question  of  the  contract  liability 
to  pay  the  defendant  for  her  board  and  support  after  such 
change  in  her  financial  circumstances  in  1880, —  and  it  is 
conceded  that  such  liability  must  rest  upon  contract, —  the 
answer  of  the  defendant  tenders  but  one  issue,  and  that  is 
that  it  was  expressly  agreed  between  the  parties  at  that 
time  that  the  defendant  should  be  paid  a  reasonable  sum 
for  her  board,  etc.,  in  the  future.  It  is  true,  the  answer  sets 
oat  sach  change  in  her  support  and  treatment  at  that  time, 
but  it  does  not  allege  or  intimate  that  a  contract  should  be 
inferred  or  implied  therefrom,  but  alleges,  in  connection 
therewith,  that  such  express  contract  was  made.    And,  fur- 
thermore, the  defendant  in  his  testimony  states  two  express 
contracts, — one  as  above,  and  the  other  that  this  note 
should  be  paid  by  the  defendant  furnishing  her  with  a  home 
and  support  in  such  manner  for  the  future.  The  answer  sets 
up  this  contract  for  board,  and  pleads  a  setoff  therefor  of 
three  dollars  per  week.  These  contracts  are  specifically  de- 
nied by  the  plaintiff  in  her  testimony.    There  was  nothing, 
therefore,  in  the  pleadings  or  evidence  to  apprise  the  court  or 
the  opposite  counsel  that  the  learned  counsel  of  the  defend- 
ant relied  upon  these  facts  and  circumstances  to  establish  a 
contract  by  inference  or  implication,  and  the  charge  of  the 
court  squarely  and  fully  met  the  case  so  made  by  the  plead- 
ings and  evidence;  and  the  jury  were  instructed  that,  to 
allow  the  defendant's  claim,  tiiey  must  find  such  contract 
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SO  alleged  was  actually  made,  and  went  no  further.  This 
instruction  was  correct  and  sufScient.  Here  there  was  a 
duty  clearly  imposed  upon  the  defendant  if  he  wished  the 
court  to  go  further  and  instruct  the  jury  that  they  might 
consider  such  facts  and  circumstances  with  a  view  of  ascer- 
taining therefrom  that  such  a  contract  was  nutde.  His 
counsel  should  have  specially  requested  the  court  to  so 
instruct  the  jury,  or  called  the  attention  of  the  court  then 
and  there  to  such  now  alleged  omission.  If,  after  such  a 
request,  the  court  had  refused  to  do  so,  it  would  quite  prob- 
ably have  been  an  error  fatal  to  the  verdict.  As  a  general 
rule,  such  a  contract  is  inferred  from  facts  and  circum- 
stances, and  much  of  tener  than  established  by  positive  evi- 
dence.    Emeraon  v.  Durandy  6i  Wis.  111. 

I  have  spent  more  time  upon  this  case,  because  it  more 
clearly  than  most  cases  squarely  and  directly  presents  this 
question  of  the  relative  duty  of  the  court  and  the  counsel 
as  to  an  omission  to  instruct  the  jury  upon  some  matter, 
very  material  perhaps,  but  not  obviously  within  the  plead- 
ings or  the  evidence.  Such  omissions  are  frequently  alleged 
as  error  in  this  court,  and  the  true  rule  should  not  be  over- 
looked. When  the  court  has  instructed  the  jury  upon  all 
the  main  questions  involved,  and  correctly,  then,  if  counsel 
desire  additional  or  more  specific  instructions,  they  must 
request  them  to  be  given  or  the  omission  cannot  be  alleged 
as  error.  Brower  v.  Merrill,  3  Pin.  46 ;  Lachner  v.  Salommy 
9  Wis.  129;  PiUing  v.  Otisy  13  Wis.  495;  Enox  v.  Webster, 
18  Wis.  406;  Karher  v.  NeUia,  22  Wis.  215;  Wekenberg  t?. 
Appleton,  26  Wis.  56;  Eoebke  v.  Andrews^  26  Wis.  311;  and 
many  cases  since  decided.  In  this  case,  therefore,  the  omis- 
sion complained  of  was  not  the  error  of  the  court 

jffy  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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PioKBBT,  Appellant,  vs.  Mabston  and  another,  Bespondents. 

March  4 — March  £g,  1887, 

Agency:  Sale  of  chattels:  Warranty. 

An  agent  employed  to  sell  has  no  implied  power  to  warrant  unless  the 
sale  is  one  which  is  usually  attended  with  warranty. 

APPEAL  from  the  Circuit  Court  for  Za  Crosse  County. 

The  following  statement  of  the  case  was  prepared  by  Mr. 
Justice  Cassodat: 

The  complaint  in  this  action  was,  in  effect,  upon  an  ac- 
count for  goods,  wares,  and  merchandise  sold  and  delivered 
by  the  plaintiff,  of  Boston,  to  the  defendants  at  La  Crosse, 
at  their  request,  September  23,  1884,  on  a  credit  of  sixty 
days,  at  the  agreed  price  of  $78.26,  and  which  were  reason- 
ably worth  that  sum;  that  no  part  of  it  had  been  paid,  but 
was  due,  with  interest,  from  November  23,  1884,  for  which 
judgment  with  costs  was  demanded.  The  answer  was  to 
the  eflfect  that  about  September  1, 1884,  the  defendants  con- 
tracted with  the  plaintiff  to  send  them  a  quantity  of  cod- 
fish, which  he  guarantied  should  stand  shipment  and  arrive 
in  La  Crosse  in  good,  sound,  merchantable  condition ;  that 
when  the  fish  shipped  arrived  in  La  Crosse  they  were  spoiled 
and  wholly  worthless;  that  the  defendants, supposing  them 
good,  paid  thereon  $20  freight,  and  that  their  storage  and 
care  thereof  was  worth  $10,  and  hence  counterclaimed  $30. 
The  plaintiff,  replying,  denied  the  counterclaim.  From  the 
judgment  in  favor  of  the  plaintiff  and  against  the  defend- 
ants in  the  justice's  court,  the  latter  appealed  to  the  circuit 
court;  and,  upon  the  retrial  therein,  the  jury  found  for  the 
defendants  and  assessed  against  the  plaintiff  the  freight 
paid  to  the  amount  of  $10.  From  the  judgment  entered 
thereon  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Bleeknum^  Tour- 
Vol,  68— 80 
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teUoUe  (b  BloomingddU^  and  oral  argument  by  Mr.  BUdc- 
man.  To  the  point  that  the  agent  had  no  implied  authoritj 
to  warrant  unless  that  was  the  usage  of  trade  as  to  the  par- 
ticular class  of  goods  in  question,  they  cited  Story  on 
Agency,  sees.  60,  87,  96, 106,  225-6 ;  Addison  on  Cent  sec. 
631;  Benjamin  on  Sales,  sec.  624;  1  Pais,  on  Cont.  60,61; 
Aila8  Mining  Co.  v.  Johnston^  23  Mich.  36;  Komemannt 
Monaghan,2i  id.  36;  McKindly  v.  Dunham^  55  Wis.  515; 
KomorowsJci  v.  Krumdicky  56  id.  23;  Walls  v.  Bailey^  49 
N.  Y.  464;  F.  <&  M.  Nat.  Bank  of  Buffalo  v.  Sprague,  52 
id.  605;  Lawry  v.  RusseU^  8  Pick.  360;  Herring  v.  Ska^^ 
62  Ala.  180;  S.  C.  34  Am.  Rep.  4;  Cockey  v.  Perrins,  41 K. 
J.  Law,  322;  8.  C.  32  Am.  Rep.  210;  Upton  v.  Suffolk  Co. 
Mills,  11  Cush.  586;  Jones  v.  Warner ,  11  Conn.  40;  Oooit- 
now  V.  Tyler,  7  Mass.  36. 

G.  L.  Hood,  for  the  respondents. 

Cabsodat,  J.  The  evidence  is  undisputed  that  the  fish 
were  in  good  condition  when  shipped  to  the  defendants 
from  Boston,  and  worthless  when  they  reached  the  defend- 
ants at  La  Crosse.  The  defendants  made  the  contract  of 
purchase  at  La  Crosse  with  the  plaintiflPs  traveling  sales 
man,  who  resided  at  Chicago.  There  was  evidence  tending 
to  prove  that  the  fish  shipped  were  not  the  fish  ordered; 
and  also  that  by  the  terms  of  the  contract  the  fish  ordered 
were  guarantied  by  the  traveling  salesman  to  reach  the  de- 
fendants in  La  Crosse  in  good  merchantable  condition. 
The  evidence  on  the  part  of  the  plaintiff  was  to  the  effect 
that  the  traveling  salesman  had  no  authority  to  make  sncb 
guaranty,  nor  any  assurance  as  to  the  condition  in  which 
the  fish  should  be  on  reaching  La  Crosse;  and  that  he 90 
informed  the  defendants  about  a  month  prior  to  the  taking 
of  the  order  in  question.  The  issue  made  does  not  arise 
between  the  jJrincipal  and  agent,  but  between  the  principal 
and  the  defendants  who  made  the  contract  of  purchase 
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with  the  agent.  The  agency  and  the  right  to  contract  for 
the  sale  are  admitted.  But  the  authority  to  make  the 
^aranty  or  warranty  is  denied.  Beyond  question,  an  agent 
may  bind  his  principal  if  he  does  not  exceed  the  power 
-with  which  he  is  ostensibly  invested,  notwithstanding  he 
has  secret  instructions  from  his  principal  to  the  contrary. 
I^tOnam  v.  French^  53  Vt.  402;  BenUeyv.  Doggett,  51  Wis. 
224;  Bouck  v.  EnoSy  61  Wis.  664.  Assuming  that  the 
traveling  salesman  had  no  actual  authority  to  make  such 
guaranty  or  warranty  of  the  fish,  then  it  became  important 
to  determine  whether  his  authority  to  sell  or  contract  for 
the  sale  clothed  him  with  an  implied  authority  to  make 
such  guaranty  or  warranty.  "  The  general  rule  is,  as  to  all 
contracts,  including  sales,"  said  a  late  learned  author,  "  that 
the  agent  is  authorized  to  do  whatever  is  usual  to  carry  out 
the  object  of  his  agency,  and  it  is  a  question  for  the  jury 
to  determine  what  is  usual.  If,  in  the  sale  of  the  goods 
confided  to  him,  it  is  usxcal  in  the  market  to  give  a  war- 
ranty, the  agent  may  give  that  warranty  in  order  to  effect  a 
sale/'  2  Benj.  Sales  (4th  Am.  ed.),  §  946,  p.  824.  The  text 
is  supported  by  the  citation  of  numerous  authorities.  See 
Bayliffe  v.  Butterworthy  1  Exch.  425;  CrraA)es  v.  Legg^  2 
Hurl.  &  K  210;  Dingle  v.  Hare,  97  Eng.  C.  L.  146;  UpUm 
V.  Suffolk  Co.  Mills,  11  Cush.  586, 59  Am.  Dec.  163;  Herring 
V.  Skaggs,  62  Ala.  180,  34  Am.  Kep.  4;  Smith  v.  Tracy ^  36 
N.  Y.  82;  Ahem  v.  Ooodspeed,  72  N.  Y.  108. 

Thus,  in  Dingle  v.  Hare,  supra,  Erle,  C.  J.,  observed: 
**The  strong  presumption  is  that  when  a  principal  author- 
izes an  agent  to  sell  goods  for  him  he  authorizes  him  to  give 
all  such  warranties  as  are  usxially  given  in  the  particular 
trade  or  business ; "  and  Byles,  J.,  added :  "  An  agent  to 
sell  bas  a  general  authority  to  do  all  that  is  usual  and  nec- 
essary in  the  course  of  such  employment."  So  in  Smith  v. 
Tracy,  supra,  Porteb,  J.,  speaking  for  the  court,  said :  "  The 
rule  applicable  to  such  a  case  is  stated  with  discrimination  and 
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accuracy  in  our  leading  text-book  (Parsons)  on  the  law  of 
contracts:  'An  agent  employed  to  sell,  without  express 
power  to  warrant,  cannot  give  a  warranty  which  shall  bind 
the  principal,  unless  the  sale  is  one  which  is  t^^woZ^y  attended 
with  warranty.' " 

Here  the  plaintiff  offered  to  prove,  by  different  witnesses 
having  the  requisite  knowledge,  the  general  custom  of  the 
trade  as  known  and  universally  followed  by  dealers  in  fish, 
as  to  their  being  warranted  or  guarantied  against  spoiling 
or  turning  red  in  transit;  but  it  was  excluded  and,  as  we 
think,  erroneously,  under  the  rules  of  law  above  stated.  It 
would  seem,  however,  that  to  be  binding  upon  the  defend- 
ants, such  custom  should  be  known  to  them  or  exist  in  their 
section  of  the  country.  Thus,  in  Graves  v.  Legg^  supra,  it 
was  said  by  Cockburn,  C.  J. :  "  The  only  question  is  whether, 
when  a  merchant  residing  in  London  contracts  with  a  Liver- 
pool merchant  in  Liverpool,  he  is  bound  by  the  usage  of 
trade  at  Liverpool.  We  think  that  as  he  employed  an  agent 
at  Liverpool  to  make  a  contract  there,  it  must  be  taken  to 
have  been  made  with  all  the  incidents  of  a  contract  entered 
into  at  Liverpool,  and  one  is  that  notice  to  the  buyer's  agent 
is  notice  to  the  principal." 

By  the  Court, —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 

See  note  to  this  case  in  82  N.  W.  Rep.  650.—  Bbp. 
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FioK,  Eespondent,  vs.  Thb  Chicago  &  Northwestben  Rail- 
way Company,  Appellant. 

March  4— Marches,  1887, 

RaUroada:  Master  and  servant:  Liability  for  torts:  Scope  of  emploj^ 
ment:  Special  verdict, 

1.  A  ticket  agent  left  another  employee  in  charge  of  the  ticket  office, 

who  failed  to  return  the  proper  change  upon  the  sale  of  a  ticket 
and,  upon  heing  asked  therefor  hy  the  purchaser,  assaulted  and 
struck  the  latter.  JSTeZd,  that  the  railroad  company  was  liable  for 
such  acts  of  its  employee. 

2.  "Where  the  facts  found  by  a  special  verdict  conclusively  showed  that 

wrongful  acts  of  an  employee  were  done  in  the  course  of  his  em- 
ployment, a  further  finding  that  such  acts  were  not  done  in  the 
course  of  his  employment  is  treated  as  a  mere  erroneous  con- 
clusion of  law. 

APPEAL  from  the  Circuit  Court  for  Monroe  County. 

Action  to  recover  damages  for  injuries  occasioned  by  an 
assault  upon  the  plaintiff  by  one  of  the  defendant's  em- 
ploj'ees.  The  complaint  alleges  that  the  plaintiff  applied  at 
the  station  at  Wilton  for  a  ticket  to  Norwalk,  and  handed  to. 
the  person  in  the  ticket  office  fifty  cents  to  take  therefrom 
the  price  of  the  ticket,  which  was  twenty  cents;  that  sucl^ 
person  handed  to  him  the  proper  ticket,  but  only  returned 
ten  cents  in  change;  that  the  plaintiff  having  called  atten- 
tion to  the  mistake,  the  said  agent  or  employee  refused  to 
return  the  balance,  came  out  of  the  ticket  office  in  an  angry 
manner, and  passed  to  the  platform;  that  the  plaintiff  again 
requested  such  agent  to  return  the  change,  and  that  there- 
upon the  agent  assaulted  and  struck  him. 

The  answer  alleged  that  the  plaintiff  with  two  or  three 
companions,  all  grossly  drunk,  entered  the  station  at  "Wil- 
ton and  commenced  an  assault  upon  one  E.  W.  Davis,  who 
was  then  and  there  engaged  in  the  business  of  mail  carrier 
from  the  postoffice  at  Wilton  to  the  trains  of  the  defendant, 
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and  that  the  said  Davis  resisted  as  he  lawfallj  might 
Otherwise  the  answer  denies  the  allegations  of  the  oom- 
plaint. 

The  jury  returned  a  special  verdict.  The  facts  found 
therein  will  sufficiently  appear  from  the  opinion.  The 
jury  also  assessed  the  plaintiff's  damages  at  $200.  Both 
parties  moved  for  judgment  on  the  special  verdict  The 
motion  of  the  plaintiff  was  granted,  and  from  the  judgment 
entered  accordingly  the  defendant  appealed. 

For  the  appellant  the  cause  was  submitted  on  the  brief 
of  Jenkins,  WinUer,  Fish  dk  Smith.  They  contended  that 
the  wrongful  act  of  the  employee  being  outside  the  scope  of 
his  employment  and  wilful,  the  company  was  not  liable 
2  Rorer  on  Eailroads,  1192;  Craker  v.  C.  <&  N.  W.  B.  Co. 
36  Wis.  669 ;  Johnson  v.  a,  R.  1.  cfe  P.  £.  Co,  58  Iowa,  348; 
L.  M.  R.  Co.  V.  Wetmore,  19  Ohio  St  110;  Batton  v.& 
db  N.  A.  R.  Co.  22  Cent  L.  J.  467. 

For  the  respondent  there  was  a  brief  by  Bleekf/tan, 
TourteUotte  <&  Blooiningdale,  and  oral  argument  by  Mr. 
Bleekman.  They  argued,  among  other  things,  that  the 
principal  is  liable  for  the  wilful  or  malicious  misconduct  of 
an  agent  in  the  course  of  his  employment,  as  well  as  for  in- 
juries resulting  from  his  negligence.  1  "Wait's  Act  and 
Def.  282;  2  id.  75-6;  4  id.  410-11;  Eorer  on  Kaitoads, 
826;  Wood  v.  Detroit  City  R.  Co.  23  Am.  Law  Keg.  243, 
note;  Ramsden  v.  B.  cfe  A.  R.  Co.  104  Mass.  117;  Ooddard 
V.  O.  T.  R.  Co.  57  Me.  202;  S.  C.  2  Am.  Rep.  39;  Marim. 
V.  a,  R.  1.  cfe  P.  R.  Co.  59  Iowa,  428;  Bryant  v.  Rich,  106 
Mass.  180;  Hanson  v.  E.  cfe  N.  A.  R.  Co.  62  Me.  84;  S.  C. 
16  Am.  Rep.  404;  Craker  v.  C  cfe  N.  W.  R.  Cfe.  36  Wis. 
657;  Stewart  v.  B.  cfe  C  R.  Co.  90  K  Y.  588;  Sherleyv.  Bilr 
lings,  8  Bush,  147;  S.  C.  8  Am.  Rep.  451.  The  master  is 
likewise  liable  for  the  acts  of  a  person  whom  his  servant 
employs  to  assist  in  the  performance  of  work.  Alihorf 
V.  Wolfe,  22  N.  T.  355 ;  Railroad  Co.  v.  OaUagher,  23  Am. 
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LaTV  Eeg.  593,  note.  Common  carriers  are  not  only 
liable  for  the  torts  and  wilfal  misconduct  of  their  agents, 
but  on  account  of  the  contract  relations  existing  between 
the  parties,  they  owe  to  a  passenger  the  further  duty  of 
protecting  him  from  injury,  and  the  law  requires  them  to 
exercise  the  highest  degree  of  care  that  human  judgment 
and  foresight  are  capable  of,  to  make  the  passenger's 
journey  safe.  P.,  FL  W.  cfe  G.  R,  Co,  v.  Hinds,  53  Pa.  St. 
512;  JP.  i&  a  a.  Co.  V.  Pillow,  76  id.  510;  Flint  v.  N.  & 
iT.  T.  Transp.  Co.  34  Conn.  554;  Wood  on  M.  &  S.  sec. 
321,  p.  645,  note  3. 

CoLB,  0.  J.  The  plaintiff  had  purchased  a  ticket  at  the 
ticket  office  at  Wilton  for  his  transportation  to  Norwalk, 
so  the  relation  of  carrier  and  passenger  existed  at  the  time 
of  the  assault.  It  is  needless  to  say  that  the  company  and 
its  agents  owed  him  fair  and  proper  treatment  while  this  re- 
lation existed.  The  jury  found  that  one  Fred  E.  Davis  was 
the  station  agent  at  Wilton  when  the  ticket  was  purchased; 
that  Edward  W.  Davis  was  employed  at  Wilton  to  carry 
the  mail  from  the  trains  to  the  post  office,  and  was  em- 
ployed in  no  other  capacity;  that  at  the  time  in  question 
the  plaintiff  purchased  of  Edward  W.  Davis,  temporarily  in 
the  ticket  office  at  Wilton  by  permission  of  Fred  E.  Davis, 
a  ticket  to  Norwalk,  the  price  of  which  was  twenty  cents, 
and  tendered  him  fifty  cents  in  payment  thereof;  that  Ed- 
ward W.  Davis  returned  to  the  plaintiff  too  small  an  amount 
of  change,  and  informed  him  that  they  had  no  change  and 
would  either  send  it  to  him  or  hand  it  to  him  when  he  came 
again ;  that  Edward  W.  Davis  committed  the  first  assault 
upon  the  plaintiff  at  this  time ;  and  that  the  plaintiff  was 
intoxicated. 

Upon  these  simple  facts  the  conduct  of  the  employee,  Ed- 
ward W.  Davis,  in  assaulting  the  plaintiff  would'  appear  to 
be  wholly  indefensible  and  without  any  legal  excuse.    The 
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plaintiff  had  given  him  money  to  pay  for  his  ticket,  and  he 
was  entitled  to  have  his  correct  change  returned.  It  was 
natural  that  he  should  ask  for  it  and  persist  in  demanding 
it.  The  agent  had  no  possible  right  or  justification  for  as- 
.  saulting  him  because  he  did  insist  upon  the  correct  amount 
of  change  being  returned.  Of  course,  the  defendant  owed 
the  plaintiff  the  duty  of  treating  him  respectfully  and 
properly.  Certainly  it  was  bound  to  protect  him  against 
the  violent  acts  or  misconduct  of  its  agents.  There  woold 
probably  be  no  controversy  as  to  the  correctness  of  this 
view  of  the  law,  or  as  to  the  liability  of  the  defendant  for 
the  wilful  act  of  a  servant  while  acting  in  the  course  of 
his  employment. 

It  is  said  that  Edward  W.  Davis  was  not  the  station  agent 
at  Wilton,  but  was  merely  employed  to  carry  the  mails  from 
the  trains  to  the  post  office,  and  was  employed  in  no  other 
capacity.  But  he  was  in  the  ticket  office,  sold  the  plaintiff 
a  ticket,  and  received  pay  therefor.  It  is  alleged  in  the 
complaint  that  the  plaintiff  went  to  the  station  for  the  pur- 
pose of  taking  passage  on  the  train  due  in  a  few  minutes. 
and  purchased  a  ticket  of  an  employee  in  charge  of  the 
office.  Now,  while  it  may  be  true  that  Edward  W.  Davis 
was  not  the  regular  ticket  agent,  yet  under  the  circum- 
stances he  must  be  regarded  as  authorized  to  issue  the 
ticket.  The  special  verdict  finds  that  at  this  time  the 
"  fracas  "  occurred,  or  the  unlawful  assault  was  committed. 
Now,  to  say  that  Edward  W.  Davis  was  a  servant  of  the 
defendant  in  selling  the  ticket  and  receiving  pay  for  it,  but 
while  in  the  act  of  refusing  to  return  the  proper  change  and 
in  making  the  assault  was  acting  outside  the  cdurse  of  bis 
employment,  is  refining  too  much  upon  the  transaction.  It 
is  not  as  though  the  fracas  had  occurred  at  a  subsequent 
time  and  place  disconnected  with  the  act  of  selling  the  ticket 
and  making  change.  Of  course,  the  rule  is  familiar  that 
the  master  is  liable  for  the  torts  of  his  servant  only  ^'hen 
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they  are  committed  in  the  course  of  his  employment,  and 
Dre  do  not  intend  to  disregard  that  rule  here.  It  is  often 
diflScult  to  determine  what  acts  should  be  deemed  within 
the  course  of  the  employment ;  but  it  seems  to  us,  upon  the 
facts,  that  the  assault  made  upon  the  plaintiff  is  one  for 
w^hich  the  defendant  is  liable.  It  would  be  unjust  to  hold 
that  the  defendant,  which  was  bound  to  use  all  due  dili- 
g&nce  to  carry  the  plaintiff  safely  to  his  destination,  was  not 
bound  to  protect  him  against  the  violent  act  of  its  servant 
under  the  circumstances  of  the  case.  True,  the  jury,  in  an- 
swer to  the  fourteenth  question,  find  that  the  striking  of 
the  plaintiff  by  Edward  W.  Davis  was  not  done  by  him  in 
the  course  of  his  employment.  But  this,  in  view  of  the 
other  findings,  amounts  only  to  a  conclusion  of  law,  and  is 
not  controlling  as  to  the  fact.  It  is  like  the  question  pre* 
sented  in  Hogan  v,  (7.,  M.  <&  St  P,  H.  Go.  59  Wis.  139,  where 
it  was  held  that,  if  the  special  findings  by  the  jury  and  the 
averments  of  the  complaint  conclusively  show  that  the  de- 
fendant was  free  from  any  negligence  causing  the  injury 
complained  of,  a  finding  in  the  verdict  that  the  defendant 
was  guilty  of  such  negligence  will  be  treated  merely  as  an 
erroneous  conclusion  of  law,  and  will  have  no  weight  in  de- 
termining what  judgment,  should  be  entered.  So  here, 
where  the  other  findings  show  that  Edward  W.  Davis  was 
acting  in  the  course  of  his  employment  when  he  committed 
the  unlawful  act  complained  of,  the  fourteenth  finding  must 
be  treated  as  an  erroneous  conclusion  of  law,  which  can 
have  no  weight  in  determining  what  judgment  shall  be 
entered. 

By  the  Court. —  The  judgment  of  the  circuit  court  is 
afl&rmed. 

See  note  to  this  case  in  82  N.  W.  Rep.  637.— Rep. 
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Washburn,  by  guardian  ad  litems  Appellant,  vs.  The  CmoAflo 
AND  NoBTHWESTEEN  Eailway  Oompany,  Bespondent 

March  4^ March  it,  1887. 
Negligence:  Hightvays:  Pleading, 

1.  In  an  action  for  negligence  in  constructing  a  railway  across  a  high- 
way, an  allegation  that  the  railway  company  "  tore  up,  changed, 
destroyed,  and  excavated  said  highway,"  does  not  show  that  the 
loctis  in  quo  was  no  longer  a  public  highway,  but  amoimts  only  to 
an  allegation  that  the  use  of  said  highway  by  the  public  was  inter- 
rupted or  destroyed. 

8.  Where  the  only  averment  directly  affecting  the  question  of  negli- 
gence is  that  a  person  did  an  act  negligently,  or  the  opposite,  such 
averment  is  one  of  fact. 

8.  A  complaint  showing  that  the  plaintiff,  a  boy  five  years  old,  was  in- 
jured by  falling  into  a  dangerous  excavation  where  a  railroad  crossed 
a  highway,  and  alleging  that  neither  he  nor  either  of  his  parants 
was  guilty  of  any  negligence,  but  not  showing  whether  the  phunt- 
iff  was  attended  by  any  person  at  the  time  of  the  injury,  or  the 
circumstances  under  which  he  fell  into  the  excavation,  is  held  not 
to  show  that  the  plaintiff  or  either  of  his  parents  was  guilty  of  neg- 
ligence, but  the  reverse. 

APPEAL  from  the  Circuit  Court  for  Mmvroe  County. 

The  action  was  brought  in  1885  to  recover  damages  for 
personal  injuries  received  by  the  plaintiff  because  of  the  al- 
leged negligence  of  the  defendant.  This  appeal  is  from  an 
order  sustaining  a  general  demurrer  to  the  complaint. 

The  complaint  alleges  that  the  plaintiflf,  Lawrence  FiwA- 
hurny  is  a  minor  seventeen  years  of  age;  that  George  W. 
"Washburn  was  duly  appointed  his  guardian  to  prosecute 
this  action ;  that  at  the  times  mentioned  therein  the  defend- 
ant company  was  a  corporation,  and  constructed  and  oper- 
ated a  railroad  through  the  counties  of  La  Crosse  and 
Monroe,  and  through  the  village  of  Onalaska  in  the  former 
county,  and  that  it  constructed  its  railroad  across  a  certain 
public  highway  or  street  in  common  use  running  though 
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said  village  westerly  down  to  the  Black  river,  which  at  the 
point  of  crossing  slopes  abruptly  towards  said  river.  The 
complaint  then  alleges  as  follows: 

"That  the  defendant,  in  constructing  its  s^id  railroad 
across  said  highway  or  street  as  aforesaid,  tore  up,  changed, 
destroyed,  and  excavated  said  highway  or  street,  and 
erected  and  constructed,  as  a  part  of  its  said  railroad  and 
under  and  as  a  support  for  its  railroad  track  to  rest  on  at 
said  point,  a  perpendicular  structure  or  frame  work  of  tim- 
ber extending  about  sixteen  feet  in  depth  below  the  level 
of  such  track  and  below  the  natural  surface  of  said  high- 
way or  street  at  said  point,  and  of  the  width  of  said  rail- 
road track,  and  about  fifteen  feet  in  length  across  the 
traveled  portion  of  said  highway  or  street,  with  thick, 
heavy  planks  at  the  bottom  thereof,  and  with  no  covering 
over  the  same  other  than  the  track  rails  and  railroad  ties 
necessary  for  laying  its  track  rails  on,  between  which  said 
ties  were  large  open  spaces,  and  that,  when  such  structure 
or  frame  work  was  so  constructed  and  said  railroad  ties  and 
said  track  rails  laid  thereon,  it  left  the  easterly  side  of  said 
track  on  a  level  with  the  surface  of  said  highway  or  street, 
while  on  the  westerly  side  of  said  track  was  a  perpendicu- 
lar descent  of  about  sixteen  feet,  and  underneath  said  track 
was  left  an  open  space,  cavity,  or  excavation  of  said  depth 
of  about  sixteen  feet,  with  thick,  heavy  planks  at  the  bot- 
tom, and  extending  said  distance  of  fifteen  feet  in  length 
across  the  traveled  part  of  said  highway  or  street  as  above 
described,  and  of  the  width  of  said  railroad  track;  that 
there  were  dwelling-houses  occupied  by  people  within  a 
few  feet  of  said  open  space,  cavity,  or  excavation  when  said 
structure  or  frame  work  was  erected,  constructed,  and  com- 
pleted. 

"  That  in  so  constructing  said  structure  or  frame  work, 
with  said  ties  and  railroad  track  rails  thereon,  said  defend- 
ant tore  up  and  destroyed  said  highway  or  street,  and  care- 
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lessly,  negligently,  and  wantonly  failed  to  restore  said 
highway  or  street  to  its  condition  of  usefulness  before  it 
was  so  torn  up  and  destroyed,  and  carelessly,  negligently, 
and  wantonly  constructed  said  structure  or  frame  work, 
with  said  ties  and  railroad  track  rails  thereon  as  aforesaid, 
across  said  highway  or  street,  without  due  and  proper  care 
necessary  to  render  the  crossing  thereof  as  little  dangerous 
as  possible  to  the  public  in  the  use  of  said  highway  or  street, 
or  to  avoid  accidents  at  that  place,  and  carelessly,  negli- 
gently, and  wantonly  left  said  structure  or  frame  work, 
with  said  ties  and  track  rails  thereon  as  hereinbefore  de- 
scribed, for  many  years  thereafter,  and  especially  at  the 
times  and  dates  hereinafter  mentioned,  in  a  perilous,  unpro- 
tected, and  dangerous  condition,  without  any  covering  of 
any  kind  over  said  open  space,  cavity,  or  excavation,  except 
said  ties  with  large  spaces  between  them  with  track  rails 
thereon,  and  carelessly,  negligently,  and  wantonly  failed 
and  neglected  to  in  any  way  protect  or  guard  the  same  or 
its  said  railroad  in  said  viUage  of  Onalaska,  so  as  to  prevent 
accidents  and  injuries  at  said  place." 

It  is  then  alleged  that  in  May,  1872,  the  highway  or  street 
and  railroad  crossing  being  in  the  condition  above  stated, 
the  plaintifif,  who  was  then  but  five  years  of  age,  "  without 
any  knowledge  of  the  condition  of  said  highway  or  street, 
or  of  said  open  space,  cavity,  or  excavation,  without  any 
carelessness  or  negligence  on  his  part  or  on  tlie  part  of  bis 
said  parents  or  either  of  them,  passed  onto  and  along  said 
highway  or  street  on  the  easterly  or  upper  side  of  said  open 
space,  cavity,  or  excavation,  and  walked  towards  and  into 
and  fell  through  said  open  space,  cavity,  or  excavation,  with 
great  force  and  violence  onto  said  planks  at  the  bottom 
thereof,  and  fractured  his  skull,  and  injured  his  heart,  longs, 
and  other  internal  organs,  and  caused  him  great,  serious, 
and  permanent  injuries  in  his  head,  body,  and  back." 

The  complaint  concludes  with  a  further  statement  of 


Digitized  by  VjOOQIC 


JANUAET  TEEM,  1887.  477 

Washburn,  by  guardian  ad  litem,  vs.  The  Chicago  &  Northwestern  R.  Co. 

such  injuries,  and  a  demand  of  judgment  for  $20,000,  and 
costs. 

For  the  appellants  there  was  a  brief  by  Bleekman^  Tout- 
tdlotte  cfe  JBloomingdaUy  and  oral  argument  by  Mr.  Bleeh- 
man:  The  statute  is  explicit  in  requiring  railway  companies 
to  restore  highways  which  they  intersect  to  their  former 
condition  of  usefulness.    E.  S.  1858,  ch.  79,  sec.  11;  Laws 
of  1872,  ch.  119;  E.  S.  1878,  sec.  1836;  Eorer  on  Eailroads, 
545  et  seq.;  Duffy  v.  G.  &  N,  W.  R,  Co.  32  Wis.  269;  Rob- 
erts V.  G.  &  N.  W.  R.  Go.  35  id.  679.   The  defendant  is  also 
liable  on  common-law  principles.  Shearm.  &  Eedf.  on  Neg. 
sees.  359,  360;  4  Wait's  Act.  &  Def.  736;  Seymer  v.  Lake^ 
66  Wis.   651.    The  owner  of  dangerous  machinery  who 
leaves  it  in  an  open  place,  though  on  his  own  land,  is  bound 
to  use  reasonable  care  to  protect  young  children,  attracted 
to  play  with  it,  from  the  danger  to  which  they  are  thus  ex- 
posed.    Keffe  V.  M,  cfe  St.  P.  R.  Go.  21  Minn.  207;  Rail- 
road  Go.  v.  Stout,  17  Wall.  667;  Powers  v.  Harlow,  53  Mich. 
507.    As  to  the  degree  of  care  which  children  of  tender 
years  are  required  to  exercise,  see  Eorer  on  Eailroads,  1028 
etseq.;  Id.  1068,  note;  Railroad  Go.  v.  Stout,  17  Wall.  657; 
Railroad  Go.  v.  Gladmoii,  15  id.  401 ;  Gollins  v,  S.  B.  R.  Go. 
142  Mass.  301;  Towidey  v.  G.,  M.  cfe  St.  P.  R.  Go.  53  Wis. 
626;  E.  S.  City  R.   Go.  v.  Bohn,  27  Mich.  504;  Thurher  v. 
H.  B.,  M.  <&  F.  R.  Go.  60  N.  Y.  326;  McGovem  v.  N.  Y. 
C.  ds  H.  R.  R.  Go.  67  id.  417.    The  mere  fact  of  plaintiff 
being  in  the  highway  at  all,  unexplained  by  other  circum- 
stances, is  not  prima  facie  evidence  of  negligence  on  the 
part  of  his  parents,  but  the  question  is  one  for  the  jury. 
Lynch  V.  Smith,  104  Mass.  52;  Mulligan  v.  Gurtiss,  100  id. 
512;  Bransom^s  AdrrHr  v.  Labrot,  50  Am.  Eep.  193;  East 
Saginaw  Gity  R.  Go.  v.  Bohn,  27  Mich.  504;  CGonn&r  v. 
B.  A  L.  R.  Go.  135  Mass.  352;  GoUins  v.  S.  B.  R.  Go.  142 
Mass.  301;  P.,  B.  dk  W.  R.  Co.  v.  Layer,  112  Pa.  St.  414; 
Jloppe  V.  G.y  M.  <b  St.  P.  R.  Go.  61  Wis.  357;  Parish  v. 
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Eden,  62  id.  272;  D<M  v.  Mil.  CUy  R.  Co.  id.  652;  Emi  ti. 
Penn.  R.  Co.  3  Am.  Rep.  628;  Strong  v.  Stevens  Point,  6S 
Wis.  255;  Schmidt  v,  M.  (bSt.  P.  R.  Co.  23  id.  186;  Johmn, 
V.  C  c&  N.  W.  R.  Co.  49  id.  529;  Townley  v.  C,  M.dSL 
P.  R.  Co.  53  id.  626;  Rorer  on  Railroads,  1072  et  seq.;  Mur- 
phy V.  Orry  96  N.  Y.  14;  Mangam  v.  Brooklyn  R.  Co.  M 
id.  455;  Ihl  v.  F.  S.  Street  R.  Co.  47  id.  317;  McGarry  «. 
Loomia,  63  id.  104;  Cosgrove  v.  Ogden,  49  id.  255.     Thefa^ct 
which  a  party  is  to  prove  should  be  pleaded,  and  not  the 
evidence  in  support  of  the  fact.    Under  this  rule  the  allega- 
tion that  neither  the  plaintiff  nor  his  parents  were  negligent 
is  the  proper  form  of  pleading.     Bliss  on  Code  Plead,  sees. 
208,  210,  211;  Titts  v.  Waldeck,  51  Wis.  567;  Behmv.  Ar- 
mour, 58  id.  1;  PoUer  v.  C  &  N.  W.  R.  Co.  20  id.  533; 
RandaU  v.  JST.  W.  Tel.  Co.  54  id.  140;  Hoth  v.  Peters,  55  id. 
405;  Clark  v.  C,  M.  <&  St.  P.  R.  Co.  28  Minn.  69;  Grinde 
V.  M.  ilk  St.  P.  R.  Co.  42  Iowa,  377;  Ekrnan  v.  Minn.  SL  R 
Co.  34  Minn.  24. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Jenkins,  Winkler,  Fish  cfe  Smith.  The  complaint  shows 
that  the  highway  was  destroyed,  and  hence  shows  no  duty 
on  the  part  of  the  company  to  the  plaintiflf.  Mason  v.  Mo. 
Pac.  R.  Co.  27  Kan.  83-88.  The  parents  of  a  child  of  ten- 
der years  are  prima  facie  guilty  of  contributory  negligence 
in  allowing  the  child  to  wander  alone  near  dangerous  exca- 
vations. Hartfiddv.  Roper,  21  Wend.  615,  618;  Callahan 
V.  Bean,  9  Allen,  401.  The  complaint  having  taade  out  a 
pri?na  facie  case  of  contributory  negligence,  that  fact  is 
fatal  on  demurrer.  Hoth  v.  Peters,  55  Wis.  405,  412.  The 
allegation  in  the  complaint  that  neither  plaintiff  nor  his 
parents  were  guilty  of  contributory  negligence  is  insuflS- 
cient  to  negative  this  presumption.  Cahill  v.  Laytcn,  57 
Wis.  614;  Sullivan  V.  Waters,  14  Ir.  C.  L.  (N.  S.),  464.  The 
fact  of  the  presence  of  a  child  in  such  dangerous  place  is 
sufficient,  prim/i  facie,  to  raise  the  presumption  that  he  was 
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there  by  permission  of  his  parents.  SL  X.,  I.  M.  c6  8.  R. 
Co.  V.  Freeman^  30  Ark.  49.  That  negligence  of  the  parent 
is  imputable  to  the  child.  Gibbons  v.  WiUiamSj  135  Mass. 
333;  Mangam  v.  B.  R.  Go.  38  K  T.  455-8;  Glasaey  v.  H., 
M.  &  F.  R.  Go.  57  Pa.  St.  172,  174;  McGarry  v.  Zoomisy 
63  K  Y.  106;  Ghioago  v.  Starry  42  111.  174,  177. 

Lyon,  J.  The  learned  circuit  judge  sustained  the  de- 
murrer on  two  distinct  grounds.  He  held  that  it  appears 
affirmatively  by  the  allegations  of  the  complaint  (1)  that 
the  defendant  company  owed  no  duty  to  the  plaintiff  in 
respect  to  the  manner  in  which  it  constructed  and  main- 
tained its  railroad  at  the  place  where  the  plaintiff  was  in- 
jured; and  (2)  that  the  parents  of  the  plaintiff  are  charge- 
able with  negligence  in  that  they  allowed  him  to  go  to  such 
place.  If  either  of  these  propositions  is  correct,  the  de- 
murrer was  properly  sustained;  otherwise,  if  neither  of 
them  can  be  upheld. 

1.  The  proposition  that  the  defendant  owed  no  duty  to 
the  plaintiff,  and  hence  as  to  him  was  not  guilty  of  any 
negligence,  seems  to  be  rested  upon  the  averment  in  the 
complaint  that  many  years  before  the  plaintiff  was  injured 
the  defendant  tore  up  and  destroyed  the  highway,  and  it 
was  never  restored.    Hence,  it  is  claimed  that  the  place  of 
injury  was  not  a  public  highway,  and  it  does  not  appear 
that  the  plaintiff  had  any  right  to  be  there.    Under  the 
liberal  rules  for  the  construction  of  pleadings  which  now 
prevail,  we  think  this  is  not  a  correct  interpretation  of  the 
language  of  the  complaint.    Evidently  it  was  not  the  in- 
tention of  the  pleader  to  allege  that  a  public  highway  no 
longer  existed  at  the  locics  in  quo^  but  only  that  the  use  of 
the  highway  for  public  travel  throughout  the  extent  thereof 
was  interrupted  and  destroyed  by  the  construction  of  the 
i^ilroad  across  it.    The  locvs  in  quo  remained  a  public  high- 
way after  it  was  so  obstructed,  as  before,  and  the  plaintiff 
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or  any  other  person  might  lawfully  go  upon  it  and  use  it  as 
such.  Indeed,  it  may  fairly  be  inferred  from  the  avermeot 
that  occupied  dwelling-houses  stood  within  a  few  feet  of 
the  place  of  injury,  that  the  portion  of  the  highway  or 
street  east  of  the  railroad  was  in  use  as  a  public  way  when 
the  plaintiflf  was  injured. 

Hence,  we  conclude  that,  under  the  averments  of  the 
complaint,  the  locics  in  quo  was  a  public  highway,  upon 
which  any  person  might  lawfully  travel,  and  that  the  de- 
fendant owed  the  duty  to  all  persons  traveling  there,  in- 
cluding the  plaintiflf,  to  make  the  approaches  to  its  railroad, 
and  the  crossing  of  the  street  over  the  same,  reasonably 
safe  to  such  travelers.  The  complaint  sufl5ciently  shows 
that  the  defendant  failed  to  perform  this  duty,  but  made 
and  left  unguarded  a  deep  and  very  dangerous  pit  in  the 
highway,  into  which  the  plaintiflf  (who,  so  far  as  is  made  to 
appear,  was  lawfully  there)  fell  and  was  injured.  This 
makes  at  least  a  prima  fade  case  of  negligence  against  the 
defendant. 

2.  The  complaint  fails  to  aver  whether  the  plaintiflf  was 
attended  or  unattended  by  either  of  his  parents  or  any  other 
person  when  injured,  or  under  what  circumstances  he  went 
to  the  railroad  track  and  fell  into  the  pit.  It  is  averred, 
however,  that  neither  the  plaintiflf  nor  either  of  his  parents 
were  guilty  of  any  carelessness  or  negligence  contribating 
to  the  injuries  complained  of,  and  there  is  no  averment  of 
fact  in  the  complaint  from  which  negligence  on  the  part  of 
either  can  properly  be  inferred,  except  the  averments  that 
the  plaintiflf  was  in  a  dangerous  place  and  was  injured.  It 
is  said  that  such  averment  of  freedom  from  negligence  is  a 
mere  conclusion  of  law.  This  might  be  so  were  all  the 
facts  specially  stated.  In  such  case,  if  the  facts  showed 
negligence,  then  an  averment  or  finding  of  no  neghgence 
would  be  regarded  as  an  erroneous  conclusion  of  law,  and 
no  force  or  eflfect  would  be  given  to  it.    This  was  done  in 
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Boffan  V,  0.,  M.  <&  St.  P.  B.  Co.  59  Wis.  139,  which  was 
such  a  case.  But  when,  as  here,  the  only  averment  directly 
affecting  the  question  of  negligence  is  that  a  person  did  an 
act  negligently  or  the  opposite,  the  averment  must  be  re- 
garded as  one  of  fact,  and  effect  given  to  it  accordingly. 
Applying  this  rule  here,  it  results  that  the  complaint  does 
not  show  the  plaintiff  or  either  of  his  parents  guilty  of  any 
negligence  in  the  premises,  but  the  reverse.  The  force  of 
the  averment  of  due  care  or  freedom  from  negligence  is  not 
destroyed  or  weakened  by  the  failure  of  the  pleader  to  ex-r 
plain  why  the  plaintiff  came  to  be  at  the  place  of  injury. 

The  complaint  may  lack  definiteness  and  certainty  of 
statement,  but  we  must  hold  that  it  states  facts  sufScient  to 
constitute  a  cause  of  action. 

£y  the  Court. —  The  order  is  reversed,  with  a  direction 
to  the  circuit  court  to  overrule  the  demurrer. 


Waxres  and  others,  Appellants,  vs.  Putnam  and  another, 
Respondents. 

March  6  —  March  ££,  1887. 

Logs  and  timber:  Damages  for  cutting:  Qood  faith:  Mistake  of  law. 

One  who  acquired  title  to  land  with  knowledge  of  facts  which  ren- 
dered such  title  invalid,  or  who  learned  such  facts  before  cutting 
the  timber,  is  not  protected  by  sec.  4269,  R.  S.,  as  amended  by  ch. 
289,  Laws  of  1882,  but  is  liable  for  the  highest  market  value  of 
the  timber  cut  by  him,  even  though  he  believed  that  such  facts 
did  not  in  law  invalidate  his  title.  But  mere  notice  that  another 
person  claims  to  own  the  land  is  not  inconsistent  with  good  faith 
in  cutting  the  timber. 

APPEAL  from  the  Circuit  Court  for  Monroe  County. 
The  case  is  stated  in  the  opinion. 
Vol.68  — 31 
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For  the  appellants  there  was  a  brief  by  L  C.  Sloan  and 
jE  TT.  Udmsy  and  oral  argument  by  Mr,  Sloan. 

For  the  respondents  there  were  separate  briefs  by  Bleek- 
man^  TourteUotte  &  Bloomingdale^  attorneys,  and  Pinney 
&  Sanborn^  of  counsel,  and  the  cause  was  argued  orally  by 
Mr.  Sanborn  and  Mr.  Bleehnan. 

TayloBj  J.  The  plaintiflfs  brought  their  action  to  recovw 
damages  against  the  defendants  for  wrongfully  cutting  down 
and  carrying  away  a  large  quantity  of  pine  trees  standing 
upon  the  land  of  the  plaintiffs,  and  manufacturing  the  same 
into  lumber  at  their  mill  situated  in  this  state,  and  the  plaint- 
iffs claimed  as  damages  the  value  of  said  lumber  at  the  rate  of 
$12  per  thousand  feet.  The  defendants  by  their  answer  ad- 
mit the  wrongful  cutting  and  carrying  away  said  pine  trees 
and  timber,  and  the  manufacture  of  the  same  into  lumber 
by  them,  but  they  contradict  the  allegations  of  the  com- 
plaint as  to  quantity  and  value.  They  then  set  up  facts 
which  they  claim  bring  them  within  the  provisions  of  ch. 
239,  Laws  of  1882,  and  offer  to  allow  judgment  to  be  entered 
against  them  for  the  sum  of  $606.60  and  the  costs  of  tbo  a^ 
tion,  which  they  allege  is  the  full  amount  of  the  damages  the 
plaintiffs  are  entitled  to  recover  in  the  action. 

There  is  no  denial  of  the  wrongful  cutting  and  conversion 
of  the  plaintiffs'  pine  timber  by  the  defendants,  and  the 
plaintiffs  are,  under  the  decisions  of  this  court,  entitled  to 
recover  as  damages,  under  the  provisions  of  sec.  4269,  R  S., 
'*  the  highest  market  value  of  such  logs,  timber,  or  lumber, 
in  whatsoever  place,  shape,  or  condition,  manufactured  or 
unmanufactured,  the  same  shall  have  been  at  any  time  be- 
fore the  trial  while  in  possession  of  the  trespasser,"  unless 
the  defendants,  by  their  answer  and  proofs  upon  the  trial, 
have  brought  themselves  within  the  provisions  of  said  oh. 
239,  Laws  of  1882.  This  chapter  adds  the  following  proviso 
to  said  section:    "Provided,  that  in  all  actions  hereafter 
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oommenced,  when  the  defendant  shall  have  in  good  faith 
acquired  a  title  to  and  entered  upon  the  land  under  the 
same,  believing  sach  title  to  be  valid,  and  shall  have  cut  the 
timber  therefrom  under  such  circumstances,  then  the  plaint- 
iff, if  he  shall  recover,  shall  recover  only  the  actual  damage 
sustained  by  reason  of  such  cutting.  The  defendant  in  his 
answer  shall  state  the  facts  upon  which  he  relies  to  establish 
such  claim  of  title,  and  the  burden  of  proof  shall  be  on  the 
defendant." 

The  facts  established  on  the  trial  were  in  substance  as 
follows: 

First.  The  plaintiffs  showed  title  in  themselves  derived 
from  the  government,  appearing  of  record. 

Second.  At  the  time  the  defendants  acquired  their  title  to 
the  land  from  which  the  timber  was  afterwards  cut,  a  tax 
deed  had  been  issued  in  due  form  by  the  county  of  Monroe, 
bearing  date  the  15th  day  of  May,  1873,  to  one  George 
Runkle,  which  had  been  duly  recorded  in  the  office  of  the 
register  of  deeds  of  said  county ;  that  for  more  than  three 
years  after  the  recording  of  said  tax  deed  the  said  lands 
had  remained  wholly  unoccupied;  that  the  title  which 
Runkle  obtained  by  said  tax  deed  had  been  duly  conveyed, 
by  a  regular  chain  of  title,  from  said  Runkle  to  the  defend- 
ants; and  that  under  such  title  the  defendants  entered  and 
cut  said  logs. 

Third,  That  at  the  time  the  defendants  acquired  their 
said  title  they  had  no  knowledge,  actual  or  constructive, 
that  said  Runkle  had  within  the  three  years  next  after  the 
recording  of  his  tax  deed,  and  before  he  made  a  convey- 
ance thereof  to  James  F.  Freeman  in  18Y7,  under  and 
thix)ugh  whom  the  defendants  obtained  their  title,  released 
and  conveyed  all  claim  he  had  to  said  lands  under  and  by 
virtue  of  said  tax  deed  to  the  original  owners  of  said  lands, 
under  whom  the  plaintiffs  now  claim  title. 

Fourth.  That  before  the  defendants  cut  and  removed  the 
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timber  mentioned  in  the  complaint  in  this  action,  the 
plaintiffs,  on  the  26th  of  January,  1882,  commenced  an  ac- 
tion against  said  defendants  to  recover  damages  for  other 
timber  cut  and  removed  from  said  lands  by  the  defendants 
before  the  commencement  of  said  action,  and  in  their  com- 
plaint in  said  action  they  set  out  the  fact  that  the  said 
Runkle  had  in  February,  1874,  conveyed  all  his  interest  in 
said  lands  by  virtue  of  his  tax  deed,  to  one  L.  K  Amidon, 
under  whom  the  plaintiflfs  in  said  action  claimed  title  to 
the  lands  in  question.  And  the  plaintiffs  in  said  action 
further  set  out  facts  showing  that  the  tax  deed  issued  by 
said  county  of  Monroe  was  void  by  reason  of  certain  irreg- 
ularities in  the  tax  proceedings.  To  the  complaint  in  such 
action  the  defendants  answered,  setting  up  title  under  said 
tax  deed,  and  claiming  to  be  pui'chasers  in  good  faith  of  the 
Apparent  title  of  said  Eunkle.  In  said  action  it  was  held 
that  the  tax  deed  to  Runkle  was  void  for  irregularities  in 
the  tax  proceedings,  jamd  that,  as  Runkle  had  released  all 
claim  under  said  tax  deed  to  the  owners  of  the  original 
title,  the  grantors  of  the  plaintiffs,  before  said  tax  deed  had 
been  of  record  three  years,  the  statute  of  limitations  did  not 
run  in  favor  of  said  deed  so  as  to  make  the  same  a  valid 
title  in  the  hands  of  his  grantees  subsequent  to  such  release, 
though  such  grantees  were  purchasers  without  notice  of  such 
release.  The  judgment  of  the  circuit  court  was  aflarmed  by 
this  court.     See  63  Wis.  410. 

F^fth,  During  the  pendency  of  that  action  the  timber  in 
question  in  the  present  action  was  cut  and  removed  by  the 
defendants. 

Upon  these  facts  the  learned  circuit  judge  instructed  the 
jury,  among  other  things,  on  the  question  of  the  good  faith 
of  the  defendants  in  cutting  the  logs  in  question,  as  fol- 
lows: "Now,  defendants  were  sued,  and  they  had  notice 
in  that  action,  by  the  pleadings,  of  just  exactly  what  the 
pLaintiffs  claimed.    This  action  waa  commenced  in  January, 
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1882.  In  the  fall  of  1882,  or  during  the  winter  of  1882  or 

1883,  the  defendants  went  onto  that  land  for  the  purpose  of 
taking  oflf  the  rest  of  that  timber,  and  at  that  time  thej'^  had 
full  and  complete  notice  of  all  that  the  plaintiffs  claimed. 
Now,  can  it  be  said  that  they  entered  in  good  faith  ?  It  was 
suggested  by  counsel  that  they  had  been  in  possession  all  the 
while.  I  don't  think  that  position  can  be  supported.  They 
went  on  in  the  winter  of  1881  and  1882,  and  committed  a  tres- 
pass, and  went  on  again  in  the  winter  of  1882  and  1883, 
and  committed  another  trespass ;  and  at  the  time  they  went 
on  in  1882  and  1883  they  knew  just  exactly  what  the  plaint- 
iffs claimed.  Now,  did  they  come  in  good  faith?  Not  under 
any  definition  of  good  faith  that  I  know  of.  It  could  not 
be  held  that  they  did.  They  came  on  with  notice.  They  came 
prepared  to  take  the  chances  of  their  title  at  that  time,  and 
they  did  take  their  chance,  and  they  must  abide  by  it.  The 
law  is  conclusive,  under  such  circumstances,  that  if  they  cut 
that  timber  and  failed  to  establish  their  title  in  the  action, 
that  they  would  be  liable  to  pay  the  highest  value  of  the 
lumber  manufactured,  and  that  they  did  it  with  their  eyes 
wide  open.  They  chose  to  take  that  chance,  and  they 
m^ust  abide  by  the  chances  they  took.  For  these  reasons, 
explained  imperfectly  as  they  are,  I  shall  feel  obliged  to  ad- 
vise the  jury  that  they  must  hold  that  the  trespass  was  not 
in  good  faith,  within  the  meaning  of  the  law.  .  .  .  You 
have  probably  heard  the  statement  I  have  just  made  to  the 
attorneys  in  regard  to  my  view  of  the  law  on  this  question 
of  good  faith.  Now,  I  think  that  if  you  shall  find  the  fact 
to  be  that,  at  the  t\\ae  when  the  defendants  entered  upon 
this  land  for  the  purpose  of  cutting  and  removing  the  tim- 
ber, they  knew  that  the  plaintiffs  claimed  to  own  it,  then 
they  were  not  in  good  faith.  They  were  bound,  if  they 
knew  the  plaintiffs  owned  it,  to  take  notice  of  the  plaint- 
iffs' title  just  as  it  should  prove  to  be  upon  the  trial  of  that 
action.'^ 
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After  the  jury  had  been  instructed,  they  returned  into 
court  and  asked  the  court  to  further  instruct  them  upon  the 
question  of  good  faith  under  the  statute,  and  the  learned 
judge  further  instructed  them  as  follows:  "This  question  of 
good  faith.  I  was  afraid,  after  I  sent  you  out  this  morn- 
ing, that  I  hadn't  stated  sufficient  to  you  so  that  you  would 
understand  this  question  fully.  I  stated  to  you  that  if  you 
were  satisfied  from  the  evidence  that  at  the  time  when  the 
defendants  went  upon  this  land  and  cut  the  timber  which  is 
in  controversy  in  this  action,  and  they  knew  that  theplainttp 
claimed  to  own  it,  that  then  they  were  not  in  good  faith; 
and,  perhaps,  I  ought  to  say  to  you  that  there  is  no  dispute 
on  that  question  from  the  evidence.  You  ought  not  to 
have  any  trouble  upon  that  question,  gentlemen.  The  evi- 
dence is  undisputed  that  there  was  an  action  pending  by 
the  plaintiffs  *  against  the  defendants  to  determine  the  title 
to  the  land,  commenced  on  the  27th  day  of  January,  18S2, 
and  that  this  timber  was  cut  in  the  winter  of  1882  and 
1883.  There  is  no  dispute  about  those  facts;  and  if  they 
cut  this  timber  when  they  knew  the  plaintiffs  claimed  it,  then 
they  took  their  own  chances  of  the  title,  and  were  not  in 
good  faith.  They  must  abide  by  the  chances  they  chose  to 
take.  That  I  think  is  the  law,  and  that  is  the  law  which 
should  govern  you.  If  I  am  mistaken  about  it,  the  supreme 
court  will  correct  me,  but  you  follow  the  law  as  this  court 
gives  it."  To  these  instructions  the  defendants  duly  ex- 
cepted. 

After  a  verdict  for  the  plaintiflfs,  in  which  the  jury  found 
that  the  entry  of  the  defendants  upon  the  plaintiffs'  land, 
and  the  cutting  and  removal  of  the  timber  therefrom,  was 
not  in  good  faith;  that  the  actual  damage  sustained  was 
$926;  and  that  the  highest  market  value  of  the  lumber 
manufactured  from  such  timber  was  $3,704, —  oq  motion  of 
the  defendants  for  a  new  trial  the  learned  circuit  judge 
came  to  the  conclusion  that  he  had  erred  in  instructing  the 
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jury  as  to  what  would  constitute  good  faith  under  the  stat- 
ute, and  made  the  following  order  in  the  action : 

"The  motion  of  the  defendants  for  a  new  trial  herein,  or 
that  judgment  be  entered  on  the  verdict  of  the  jury  in 
favor  of  the  plaintiffs  for  the  smaller  sum  mentioned  in 
said  verdict,  having  been  duly  argued  before  the  court,  and 
the  court  being  suflBciently  advised  in  respect  thereto,  it  is 
ordered  that  unless  the  plaintiffs  elect  to  and  do  enter  herein 
judgment  upon  said  verdict  for  the  lesser  sum  mentioned 
therein,  with  interest  from  April  1,  1883,  pursuant  to  the 
statute,  within  thirty  days  after  service  upon  the  attorneys 
for  the  plaintiffs  of  a  copy  of  this  order,  that  then  and  in 
that  event  said  verdict  be  set  aside  and  a  new  trial  of  this 
action  be  granted,  with  costs  to  abide  the  event.  And  it  is 
further  ordered  that  this  order  be  entered  as  of  the  1 7th 
day  of  October,  1885,  being  the  last  day  of  the  October 
term,  1885,  of  the  said  court  in  said  county.  And  it  is  fur- 
ther ordered  that  plaintiffs'  motion  for  judgment  on  the 
verdict  for  the  value  of  the  manufactured  lumber  —  that  is 
to  say,  the  sum  of  $3,704 — be,  and  the  same  is  hereby, 
denied." 

From  this  order  the  plaintiffs  appeal  to  this  court. 

The  important  question  in  this  case  is  whether,  at  the 
time  the  defendants  cut  the  timber  in  question,  they  were 
justified  in  believing  they  had  a  valid  title  to  the  lands  upon 
which  it  was  standing.  It  seems  to  us  that  it  cannot  be 
argued  with  any  degree  of  plausibility  that  the  defendants 
could  have  in  good  faith  acquired  a  title  to  said  lands, 
within  the  meaning  of  said  ch.  239,  Laws  of  1882,  if,  at  the 
time  they  purchased  such  title,  they  had  knowledge  of  all 
the  facts  which  as  a  matter  of  law  rendered  their  supposed 
title  invalid.  Without  holding  that  in  order  to  acquire  in 
good  faith  a  title  to  land,  within  the  meaning  of  said  act, 
it  is  necessary  that  the  defendant  should  have  acquired  it 
under  such  circumstances  as  would  render  him  a  lona  fide 
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purchaser  without  notice  of  another  outstanding  and  better 
title,  we  think  it  must  be  held  that  when,  at  the  time  of  his 
purchase,  he  has  knowledge  of  all  the  facts  which  show  the 
invalidity  of  his  title  and  the  fact  that  a  better  title  exists 
in  another,  he  cannot  be  said  to  have  in  good  faith  acquired 
such  title.  In  a  case  of  that  kind  there  is  no  mistake  of 
fact  or  any  want  of  knowledge  of  facts  upon  which  to  base 
his  good  faith.  And  the  good  faith,  if  there  be  any,  is 
based  upon  a  question  of  law  applicable  to  the  facts.  The 
mistake,  if  there  be  one,  is  a  mistake  of  the  law  and  not  of 
fact.  The  general  rule  is  that  parties  must  be  conclusive!}' 
held  to  know  what  the  law  is,  and  a  mistake  as  to  what  the 
law  is  upon  a  certain  state  of  facts  is  no  defense  either  in  a 
civil  or  criminal  action.  We  do  not  think  the  legislature 
intended  to  abrogate  this  well-established  rule  in  order  (o 
screen  trespassers  from  responding  in  the  larger  damages 
given  by  the  other  provisions  of  said  sec.  4269,  R.  S.  If  a  de- 
fendant, with  a  full  knowledge  of  all  the  facts  which  the 
law  says  renders  his  title  invalid,  can  insist  that  he  believed 
it  to  be  a  good  title  and  acquired  it  in  good  faith,  becaose 
he  was  so  advised  by  counsel,  there  would  be  but  a  slight 
chance  for  the  owner  of  standing  timber  to  protect  himself 
against  the  trespasser. 

Tinder  the  law  as  it  stood  before  the  amendment  of  1882, 
this  court  never  held  that  the  defendant  could  excuse  him- 
self from  responding  in  the  larger  damages  because  he 
made  a  mistake  as  to  his  title,  and  in  some  of  the  cases  it 
is  strongly  intimated  that  such  mistake  was  not  a  mistake 
within  the  meaning  of  the  law.  The  following  cases,  in- 
volving, to  some  extent,  the  construction  to  be  given  to 
said  sec.  4269,  R.  S.,  have  been  decided  in  this  court:  Fe6- 
ster  V.  Moe,  35  Wis.  79;  Brewster  v.  Carmichaelj  39  Wis* 
456;  Webber  v.  Quaw,  46  Wis,  122;  Wright  v,  E.  K  BoUss 
Wooden  Wa/re  Co.  50  Wis.  169,  171;  EaseUine  v.  Moshery 
61  Wis.  443 ;  TutOe  v.  Wilson,  52  Wis.  643 ;  Smith  v.  Sherry, 
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64  Wis.  114, 130;  Schweitzer  v.  Connor ^  57  Wis.  177;  Brown 
V.  JBosworthy  58  Wis.  379;  Wat^en  v.  Putnam^  63  Wis.  418, 
419 ;  Smith  v.  Morgan^  anie^  p.  358.  In  the  last  case  it  was 
held  that  a  defendant  who  held  an  unforfeited  school-land 
certificate  could  not  avail  himself  of  the  proviso  to  said 
sec.  4269,  as  amended,  for  the  reason  that  upon  the  face  of 
the  certificate  he  was  forbidden  to  cut  such  timber,  and 
that  it  could  make  no  difference  that  the  defendant  sup- 
posed he  had  a  right  to  remove  the  timber,  and  so  testified 
upon  the  trial. 

We  have  no  reason  for  thinking  that  the  legislature  in- 
tended to  provide  for  such  a  mistake  by  the  amendment  of 
1882.  Had  such  been  the  intention  of  the  legislature,  it 
seems  to  us  that  other  language  would  have  been  used  to  ex- 
press such  intention.  Under  the  rule  above  stated  it  may 
be  that  when  the  defendants  acquired  their  title  to  said 
lands,  they  acquired  it  in  good  faith,  and  entered  on  the 
land  believing  such  title  to  be  valid ;  and,  had  they  cut  and 
removed  the  timber  before  acquiring  any  other  knowledge 
as  to  the  validity  of  their  title,  they  may  have  brought 
themselves  within  the  statute.  But  the  statute  says  the 
timber  must  be  cut  under  like  circumstances.  We  do  not 
think  it  a  protection  to  the  defendant  that  he  acquired  his 
title  in  good  faith,  believing  it  to  be  valid,  if  after  acquir- 
ing such  title,  and  before  he  cuts  and  removes  the  timber, 
he  is  fully  informed  of  the  invalidity  of  his  title.  After 
he  receives  such  information  he  can  no  longer  claim  title 
to  the  land  in  good  faith ;  and  if  thereafter  he  strips  the 
land,  he  must  do  so  at  the  risk  of  establishing  his  title,  or 
pay  the  larger  damages.  It  is  perhaps  diflScult  to  deter- 
mine with  precision  what  was  meant  by  the  act  of  1882; 
but  we  think  we  are  not  running  across  either  the  mean- 
ing of  the  language  used  or  the  intention  of  the  legislature, 
by  holding  that  a  defendant  in  an  action  brought  under 
said  sec.  4269,  R  S.,  as  amended,  is  not  protected  by  the 
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proviso  added  in  1882,  when  he  purchases  a  title  with  M 
knowledge  of  the  facts  which  render  it  invalid,  or  when, 
after  making  his  purchase  and  before  committing  the  tres- 
pass, he  is  informed  of  such  facts.  When  the  facts  are  all 
known,  and  the  party  rests  his  legal  rights  upon  the  law 
applicable  to  such  facts,  he  does  not  invoke  the  protection 
of  the  statute,  which  gives  him  the  benefits  of  a  purchaser 
in  good  faith  without  notice  of  the  title  of  the  other  claim 
ant,  but  he  asserts  as  a  matter  of  law  that  both  the  right 
and  the  title  are  with  him. 

In  this  view  of  the  case  it  is  clear  the  learned  circuit 
judge  was  mistaken  in  his  construction  of  the  statute  upon 
the  motion  for  a  new  trial,  and  that  he  erred  in  setting 
aside  the  verdict  for  the  reasons  stated  in  his  opinion  upon 
such  motion.  We  are,  however,  of  the  opinion  that  the 
learned  circuit  judge  erred  in  his  charge  to  the  jury  when 
they  returned  into  court  and  requested  further  instruction 
as  to  what  was  necessary  to  constitute  good  faith  under 
the  statute.  It  will  be  seen,  by  an  examination  of  the  in- 
structions then  given  to  the  jury,  that  they  were  told,  in 
substance,  that  if,  at  the  time  the  defendants  cut  the  tim- 
ber, they  knew  that  the  plaintiffs  claimed  to  own  the  land^j 
then  the  defendants  could  not  be  said  to  have  cut  the  timber 
in  good  faith,  believing  that  tiiey  had  title  to  the  lands. 
This  instruction  was  stronger  in  favor  of  the  plaintiffs  than 
was  given  in  his  original  charge,  and  may  have  induced  the 
jury  to  render  the  verdict  they  did  upon  this  question.  We 
do  not  think  a  mere  notice  to  the  defendant  that  the  plaint- 
iff claims  to  own  the  lands  in  controversy  is  sufficient  to 
prevent  a  defendant  from  availing  himself  of  the  provisions 
of  the  statute.  He  must  have  notice  of  the  facts  upon 
which  the  plaintiff's  claim  of  title  is  based,  and  of  the  facts 
which  render  the  defendant's  title  invalid.  It  may  be  that 
there  was  sufficient  evidence  in  the  case  to  have  justified 
the  jury  in  finding  that  the  defendants  had  knowledge  of 
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all  the  facts  which  rendered  their  title  invalid  and  affirmed 
the  title  of  the  plaintiffs,  before  the  trespass  was  com- 
mitted ;  but,  under  the  instructions  of  the  learned  judge, 
the  jury  were  not  called  upon  to  pass  upon  that  question. 

The  instructions  given  to  the  jury  as  above  stated  were 
duly  excepted  to  by  the  defendants,  and  for  this  reason  a 
new  trial  was  properly  granted  in  the  case.  The  condition 
upon  which  the  order  granting  a  new  trial  was  made,  is 
one  which  the  plaintiffs  may  accept  or  refuse  in  their  dis- 
cretion, and  they  cannot  be  said  to  be  injured  by  it. 

By  the  Court. —  The  order  of  the  circuit  court  is  affirmed, 
and  the  cause  is  remanded  for  a  new  trial,  unless  the  plaint- 
iJSs  shall  elect  to  take  judgment  for  the  sum  specified  in 
the  order  granting  the  new  trial 


VoELz,  Appellant,  vs.  Breitenfield,  Respondent. 

March  6^  March  B2, 1887, 

Fences,  flj  Rebuilding  partition  fence:  Service  of  notice  of  appraise- 
ment. (2)  Certificate  of  fence  vieivera  of  expense.  (S)  Penal 
statute:  Strict  compliance, 

1.  Notice  of  the  meeting  of  the  fence  viewers  to  examine  a  fence  and 

ascertain  the  expense  thereof,  under  sec.  1397,  R.  S.,  must  be 
served  upon  the  owner  or  occupant  of  the  land  in  the  same  way 
that  the  notice  required  by  sec.  1393  must  be  served,  i.  e.  as  a  sum- 
mons is  served  in  a  civil  action  before  a  justice  of  the  peace.  If 
not  so  served  the  proceedings  of  the  fence  viewers  are  without 
jurisdiction. 

2.  Under  sec.  1897,  R.  S.,  requiring  the  certificate  of  the  fence  viewers 

to  state  the  "amount  of  the  expense  of  such  building,"  etc.,  a  cer- 
tificate stating  only  that  the  "  valtLC  of  such  rebuilding  is  $38,"  is 
void. 
8.  Sec  1897,  R.  S.,  is  a  highly  penal  statute,  and  its  provisions  must  be 
strictly  complied  with. 
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APPEAL  from  the  Circuit  Court  for  Monroe  County. 

Action  under  sec.  1397,  E.  S.,  to  recover  double  the  ex- 
pense of  rebuilding  a  partition  fence.  The  facts  will  suffi- 
ciently appear  from  the  opinion.  The  cause  was  tried  by 
the  court  without  a  jury,  and  the  court,  after  filing-its  find- 
ings of  fact  and  conclusions  of  law,  rendered  judgment  dis- 
missing the  complaint  with  costs.     The  plaintiflf  appealed. 

For  the  appellant  there  was  a  brief  by  Morrow  dfe  Mom- 
tersy  and  oral  argument  by  Mr.  Morrow. 

For  the  respondent  there  was  a  brief  by  Bleekm^n^  Tour- 
teUotte  (&  Bloomingdale,  and  oral  argument  by  Mr.  BUdc- 
man.  To  the  point  that  there  must  be  a  strict  compliance 
with  the  statute  they  cited,  besides  cases  cited  in  the  opin- 
ion: Bahh  V.  Carver,  7  Wis.  124,  127;  Aii9tm  v.  Allen,  6  id. 
134;  Sherwood  v.  Reade,  7  Hill,  431;  Cooley's  Const.  Lim. 
61;  Potter's  Dwar.  Stat.  224;  Sedgwick  on  Stat.  &  Const 
Law,  351;  McOahen  v.  Garr^  6  Iowa,  331;  Kellogg  v. 
McLaughlin,  8  Ohio,  115. 

Orton,  J.  The  appellant  made  application  to  two  fence 
viewers  of  the  town  where  the  adjoining  lands  owned  by 
him  and  the  respondent  in  severalty  and  occupied  by  them 
in  common  are  situated,  to  divide  the  line  between  them, 
with  a  view  of  "having  a  partition  fence  upon  said  line  built 
or  repaired  and  having  the  share  of  each  of  said  parties 
duly  assigned.  The  record  is  silent  as  to  whether  a  proper 
notice,  lawfully  served,  was  given  of  this  application  to  the 
respondent.  The  fence  viewers  divided  said  line  fence  ac- 
cording to  the  application,  and  ordered  each  of  said  parties 
to  build  or  repair  their  respective  shares  of  said  fence  by  a 
certain  fixed  time.  The  respondent  failed  to  so  build  or 
repair  his  share  of  said  fence  within  said  time,  and  the  ap- 
pellant built  or  repaired  the  same.  The  appellant  there- 
upon "  called  upon  two  fence  viewers  of  said  town  "  to  ex- 
amine said  fence  so  built  by  him  for  the  respondent,  and 


Digitized  by  VjOOQIC 


JANUAET  TERM,  1887.  493 

Yoelz  T8.  Breitenfield. 

ascertain  the  expense  thereof,  and  said  fence  viewers  did  so 
examine  said  fence,  and  adjudged  it  sufficient,  and  ascer- 
tained the  expense  thereof,  and  gave  the  appellant  and  re- 
spondent each  a  certificcUe  under  their  hands  of  such  decision, 
and  of  the  amount  of  the  expense  of  such  building  or  re- 
pairing, etc.  The  defect  of  this  certificate  complained  of 
is  that  it  certified  to  the  vaZxiey  instead  of  the  expense^  of 
sach  building  or  rebuilding. 

Subd.  3,  sec.  1393,  R.  S.,  requires  a  notice  to  be  given  by 
the  fence  viewers  to  each  party  of  the  first  application  to 
them  to  partition  or  divide  said  line  fence,  "  to  he  served  as 
a  summons  is  in  a  civil  action  before  a  justice  of  the  peaceP 
By  sec.  1397,  E.  S.,  the  appellant  was  authorized,  in  such  a 
case,  to  call  upon  two  or  more  fence  viewers  of  the  town, 
and  they  were  required  to  examine  such  fence,  and  ascertain 
the  expense  thereof,  "  after  having  given  notice  to  such  ad- 
joining owner  or  occupant  as  provided  in  section  1393,^^  This 
last  notice  was  served  by  one  of  the  fence  viewers,  and  not 
by  a  constable  or  other  officer  authorized  to  serve  a  sum- 
mons in  a  civil  action  before  a  justice  of  the  peace. 

This  action  was  brought  by  the  appellant  against  the 
respondent,  under  the  authority  of  said  sec.  1397,  which 
gives  the  plaintiff  the  right  to  demand  of  the  defendant 
double  the  amount  of  such  ascertained  expense,  together 
with  the  fees  of  the  fence  viewers;  and,  if  he  shall  neglect 
or  refuse  to  pay  the  same  within  one  month,  to  recover  the 
same,  with  interest  at  the  rate  of  one  per  cent,  per  month 
and  costs,  and  the  defendant's  adjoining  land  is  liable  to 
seizure  and  sale  upon  the  judgment  so  recovered,  without 
exemption.  After  the  findings  of  the  several  facts,  the  cir- 
cuit court  found,  as  a  conclusion  of  law,  that  the  certificate 
was  not  a  proper  or  sufficient  certificate  of  such  expense 
upon  which  to  base  the  action,  and  dismissed  the  action 
presumably  for  that  reason. 

This  statute  is  a  special  one  and  highly  penal,  and  pro- 
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ceedings  under  it  must  strictly  comply  with  its  provisioaa. 
Eldredv.  Leahy,  31  Wis.  546;  Canfidd  v.  Smith,  Z4:W}&. 
381;  Cohnv.  Neeves,  40  Wis.  393;  State  v.  Ca8tle,UWi&. 
070;  Potts  V,  Gooley,  51  Wis.  353,  and  other  cases  cited  in 
respondent's  brief.    The  first  and  perhaps  the  most  fatal 
defect  in  these  proceedings  was  the  want  of  any  legal 
notice  to  the  respondent  of  the  meeting  or  action  of  the 
fence  viewers  to  adjudge  the  sufficiency  of  the  fence  and  to 
ascertain  the  expense  thereof,  precedent  to  their  certifica.te 
as  the  foundation  of  the  action  against  him  for  double 
the  amount  thereof.    The  notice  was  served  by  one  of  the 
fence  viewers  by  leaving  a  copy  thereof  with  the  respond- 
ent's wife,  and  no  other  service  was  made.    The  statute  is 
too  plainly  and  carefully  drawn  to  admit  of  any  mistake 
by  any  one  competent  to  act  under  it.     Subd.  3,  sec.  1398 
requires  the  first  notice  of  the  fence  viewers  "  to  be  served 
as  a  summons  is  in  a  civil  action  before  a  justice  of  the 
peace."    A  summons  in  a  civil  action  before  a  justice  of  the 
peace  must  be  served  (1)  hy  a  proper  officer,  as  by  a  sheriff 
or  a  constable  of  the  proper  count3\    Sees.  3594,  3595,  E.  8. 
If  such  an  officer  cannot  be  obtained  for  such  purpose, 
the  justice  may  empower  any  suitable  person  not  a  party  to 
execute  the  same.    Sec.  3608,  R.  S.    (2)  In  a  particular 
manner,  as  "  by  reading  the  same  to  the  defendant,  and 
delivering  a  copy  thereof  to  him  when  demanded,  if  he  be 
found,  and,  if  not  found,  by  leaving  a  copy  thereof  at  hw 
usual  place  of  abode  in  the  presence  of  some  one  of  his 
family  of  suitable  age  and  discretion,  who  shall  be  in- 
formed of  its  contents,"  etc.    This  is  plain  enough  to  any 
one  who  can  read.    This  is  the  only  way  such  notice  can  be 
served ;  and  if  not  served  in  this  way  it  is  no  service  at 
all  and  no  jurisdiction  in  such  a  proceeding  is  obtained. 
The  service  of  the  notice  above  stated,  by  one  of  the  fence 
viewers,  precedent  to  the  adjudication  of  the  sufficiency  rf 
the  fence  and  the  ascertainment  of  the  expense  tha^A  ^^ 
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made  to  comply  with  the  provisions  of  sec.  1397,  R.   S. 
The  language  of  that  section,  in  respect  to  the  service  of 
such  notice,  is,  "  after  having  given  notice  to  such  adjoin- 
ing owner  or  occupant  aBjf>rovided  in  section  1393."     There 
can  be  no  doubt  about  the  meaning  of  this  provision.     It 
is  precisely  the  same  as  if  the  language  of  sec.  1393,  in  re- 
spect to  such  service,  had  been  repeated.    The  service  of 
both  notices  must  be  precisely  the  same.    The  service  of 
the  first,  "as  a  summons  in  a  ci\il  action  before  a  justice 
of  the  peace,"  was  necessary  to  give  the  fence  viewers  juris- 
diction of  the  proceeding  in  the  first  place ;  and  the  serv- 
ice of  the  last  notice  in  precisely  the  same  manner  was  as 
necessary  to  give  the  fence  viewers  jurisdiction  to  adjudi- 
cate upon  the  sufficiency  of  the  fence  and  the  expense 
thereof.     There  was  no  such  service  of  this  notice,  and 
therefore  such  adjudication  and  the  certificate  thereof  were 
without  jurisdiction,  coram  non  judiccj  and  void. 

That  service  of  a  summons  ia  a  civil  action  before  a  jus- 
tice of  the  peace  by  a  constable  or  sheriflF  is  essential  and 
necessary,  is  very  clearly  shown  by  an  amendment  of  sec. 
3608,  R.  S.,  by  ch.  261,  Laws  of  1883,  which  requires,  in 
case  property  is  seized  under  it,  the  person  empowered  to 
make  the  service,  other  than  such  an  officer,  within  twenty- 
four  hours,  or  as  soon  thereafter  as  may  be,  to  deliver  to 
some  sheriff,  under-sheriflF,  deputy-sheriff,  or  constable  of  the 
county,  the  property  so  seized,  together  with  the  process 
under  which  such  seizure  was  made.  It  is  ver}'-  important, 
where  property  or  property  rights  are  involved,  that  the 
jurisdiction  process  and  its  due  and  proper  service  and  a  re- 
turn thereof  should  be  made  matters  of  permanent  record 
under  official  sanction.  It  is  especially  so  under  this  pro- 
ceeding, where  a  man's  possession  is  invaded  and  a  fence 
built  upon  his  line  by  another  without  his  consent,  and  he 
is  made  to  pay  double  the  expense  thereof,  with  all  the  costs 
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of  the  proceeding,  and  his  land  is  seized  and  sold  therefor 
without  the  benefit  of  exemption  as  a  homestead.  This 
provision  as  to  the  service  of  the  notice  is  new.  Formerly 
the  statute  only  required  "  notice  to  be  given  "  in  the  first 
place,  and  the  subsequent  adjudication  was  without  any 
notice.  Tay.  Stats,  ch.  17,  sees.  3, 4t.  The  revisers'  notes  to 
this  chapter  of  the  Revised  Statutes  show  the  importance  of 
this  proceeding,  and  the  necessity  of  making  it  strictly  a 
matter  of  record  like  other  adjudications  involving  property 
rights  and  penal  sanctions.  The  adjudication  and  the  cer- 
tificate on  which  this  action  is  predicated  are  void,  and 
the  action  for  that  reason  was  properly  dismissed. 

We  think,  also,  that  the  conclusion  of  law  that  the  certifi- 
cate itself  of  the  amount  of  the  expense  of  building  such 
fence  is  insufficient,  was  correctly  found.  The  statute  (sec. 
1397,  R.  S.)  requires  such  certificate  to  state  "  the  amount 
\>f  the  expense  of  such  building,"  etc.  The  certificate  in  evi- 
dence states  only  that  the  ^'valtieot  such  rebuildmg  is  $33," 
etc.  This  is  a  gross  and  material  departure  from  the  stat- 
ute, which  renders  the  certificate  void  on  its  face  or  ip»o 
facto.  The  learned  counsel  of  the  appellant  contends  that 
the  valtce  is  virtually  the  same  as  expense,  or,  if  different, 
such  word  more  nearly  expresses  the  sense  and  intention  of 
the  provision,  and  that  the  expense  might  be  incurred  for  an 
unreasonably  costly  and  extravagantly  ornamental  fence, 
such  as  would  be  appropriate  as  an  inclosure  of  a  city  or 
village  lot  or  of  the  grounds  about  a  costly  mansion.  By 
reference  to  the  revisers'  notes,  it  will  be  seen  that  the 
changes  made  in  these  provisions  were  intended  to  limit  and 
define  what  should  be  a  lawful  fence,  to  avoid  this  objec- 
tion. But  it  is  sufficient  that  value  is  not  the  word  used 
in  the  statute,  and  it  is  clear  enough  that  the  two  words  are 
very  materially  diflferent  in  meaning.  It  is  most  surprising 
that  public  officers  charged  with  the  execution  of  such  im- 
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portant  statutory  provisions,  made  as  plain  and  intelligible 
as  the  English  language  could  make  them,  should  be  guilty 
of  such  gross  omissions  and  mistakes. 

By  ihe  Court, —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


FuHBMAN,  Respondent,  vs.  Jones  and  another,  Appellants. 

March  5 —March  £^,  1885. 

D^tcr  and  creditor:  Voluntary  assigmnent:  Attachment:  Attorney 
acting  as  court  commissioner, 

1.  Until  the  hond  of  the  assignee,  with  an  indorsement  thereon  hy  the 

county  judge  or  court  commissioner  taking  the  same,  showing  that 
he  is  satisfied  as  to  the  sufficiency  of  the  sureties,  has  been  filed  in 
the  office  of  the  clerk  of  the  circuit  court,  together  with  a  true  copy 
of  the  assignment  with  the  indorsement  by  the  assignee  and  cer- 
tificate by  the  judge  or  court  commissioner  as  required  by  sec. 
1696,  R.  S.,  the  assignee  has  no  right  to  the  property  attempted  to 
be  assigned  as  against  attaching  creditors. 

2.  Whether  the  attorney  for  the  assignor  or  assignee  is  competent  to 

act  as  a  court  commissioner  in  making  the  indorsements  and  cer- 
tificate required  by  sees.  1694-96,  R.  S.,  not  determined. 

APPEAL  from  the  Circuit  Court  for  Monroe  County. 

The  following  statement  of  the  case  was  prepared  by  Mr. 
Justice  Cassoday: 

It  appears  from  the  record  that  a  few  days  prior  to  Jan- 
uary 7,.  1886,  Moritz  Paley,  of  Tomah,  being  insolvent, 
counseled  with  S.  W.  Button,  an  attorney  at  law  and  a  cir- 
cuit court  commissioner  of  that  place,  in  regard  to  making  an 
assignment  for  the  benefit  of  creditors.  On  the  day  named, 
Button  drew  the  assignment  to  the  plaintiff  and  his  bond  at 
the  request  of  Paley ;  and  January  8,  1886,  they  were  both 
signed  in  the  presence  of  Button,  and  at  the  same  time  the  as- 
signment was  acknowledged  before  him,  and  the  sureties  to 
Vol.68  — 32 
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the  bond  justified  before  him  as  sacb  commissioner,  and  tii^e- 
upon  they  were  both  delivered  by  said  commissioner  to  thd 
plaintiff,  who  thereupon  took  a  copy  of  said  assignment  and 
said  bond  to  Sparta,  and  there,  in  the  presence  of  the  clerk 
of  the  circuit  court,  indorsed  upon  said  copy  his  certificate 
of  its  being  a  true  and  correct  copy  and  that  he  thereby 
took  upon  himself  the  faithful  discharge  of  the  several 
trusts  specified  in  the  original  assignment;  and  such  copy 
and  bond  were  on  the  same  day  filed  with  said  clerk  at  1 
p.  M. ;  that  said  clerk  at  the  same  time  certified  thereon  to 
the  correctness  of  said  copy,  and  to  such  indorsement  by  the 
plaintiff  of  his  consent  in  his  presence;  that  thereupon 
and  on  January  9, 1886,  the  plaintiff  took  possession  of  the 
goods  covered  by  the  assignment,  and  employed  said  But- 
ton as  his  attorney  in  discharging  his  duties  under  said 
assignment;  that  afterwards,  and  on  January  18,  1886, 
said  Button,  as  such  commissioner,  in  the  presence  of  said 
clerk,  indorsed  upon  said  bond  then  on  file  with  said  clerk 
his  certificate,  reciting,  in  effect,  that  he  was  not  a  creditor 
of  said  Paley;  that  from  the  aflBdavits  of  the  sureties  in  the 
bond  he  was  satisfied  that  the  property  of  said  sureties 
within  the  state  was  worth  in  the  aggregate  the  sum  of 
$1,300  specified  therein ;  that  afterwards,  and  on  Febraary 
17,  1886,  said  Button  signed  said  certificate  so  made  by  the 
said  clerk,  and  made  the  necessary  interlineations  to  show 
that  the  same  was  done  by  him  as  such  court  commissioner  at 
said  last-named  date;  that  January  11  and  12,1886,  the  de- 
fendants, as  sheriff  and  deputy-sheriff,  seized  the  goods  so  as- 
signed and  then  in  the  possession  of  the  plaintiff,  on  two 
several  attachments  upon  two  several  claims  against  said 
Paley ;  that  said  Button  appeared  as  attorney  on  the  part  of 
the  defense  in  each  of  said  attachment  suits,  for  the  purpose 
of  traversing  the  same ;  that  such  proceedings  were  had  in 
each  of  said  suits,  that  January  29,  1886,  judgment  was  en- 
tered in  each  against  Paley  for  the  respective  amounte  of 


Digitized  by  VjOOQIC 


JANUAEY  TERM,  1887.  499 

Fuhrman  ts.  Jones  and  another. 

$184.54  and  $217.03;  that  thereupon  executions  were  issued 
upon  said  judgments  respectively,  and  placed  in  the  hands 
of  said  sheriff,  and  the  same  were  thereupon  levied  upon 
said  goods  by  said  sheriff  and  deputy  sheriff,  and  the  same 
were  duly  sold  thereon  at  sheriff's  sale,  and  the  proceeds 
thereof  applied  in  payment  of  said  judgments  and  costs; 
that  thereupon  the  plaintiff,  by  said  Button  as  his  attor- 
ney, commenced  this  action  for  the  wrongful  taking  and 
unlawful  conversion  of  said  goods  so  assigned. , 

The  defendants  justified  under  said  attachments,  judg- 
ments, executions  and  sale.  On  the  trial  of  the  cause  (a  jury 
having  been  waived)  the  court  found  as  facts  that  all  the 
material  allegations  of  the  complaint  were  true;  that  the 
plaintiff  had  sustained  damage  by  reason  of  such  taking 
and  conversion  in  the  sum  of  $450 ;  and,  as  conclusions  of 
law,  the  court  found  that  the  plaintiff  was  entitled  to  judg- 
ment against  the  defendants  for  that  amount,  with  costs. 
From  the  judgment  entered  accordingly  the  defendants 
appeal. 

For  the  appellants  there  was  a  brief  by  Morrow  cfe  Mas- 
ters^ and  oral  argument  by  Mr,  Morrow. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  S.  W.  BuUon. 

Cassoday,  J.  The  plaintiff's  right  to  maintain  this  action 
depends  entirely  upon  the  question  whether  the  assignment 
was  completed,  so  as  to  vest  the  title  to  the  goods  in  ques- 
tion in  the  plaintiff  as  against  the  creditors  of  his  assignor, 
prior  to  the  time  when  they  were  seized  by  the  defendants 
on  the  attachments.  The  statutes  make  every  voluntary 
assignment  or  transfer  of  property  for  the  benefit  of  or  in 
trust  for  creditors  void  as  against  the  creditors  of  the  per- 
son making  the  same,  unless  completed  as  therein  pre- 
scribed. Sees.  1694-1696,  R  S.  Before  taking  possession 
of  the  property  assigned  or  assuming  any  trust  under  the 
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assignment,  the  assignee  must  deliver  to  the  county  judge 
or  court  commissioner,  not  being  a  creditor  of  such  as- 
signor, a  bond,  duly  executed  to  the  clerk,  in  a  sum  not  less 
than  the  whole  amount  of  the  nominal  value  of  the  assets,  to 
be  ascertained  by  the  oath  of  one  or  more  witnesses  and  of  the 
assignor,  with  two  or  more  sufficient  sureties,  freeholders  of 
the  state,  who  shall  each  testify  to  his  responsibility,  and 
by  their  several  affidavits  satisfy  the  officer  taJciJig  such 
bond  —  that  is  to  sa}^  such  county  judge  or  court  commis- 
sioner —  that  the  property  of  such  sureties  within  this  state 
is  worth  in  the  aggregate  the  sum  specified  therein.  Sec 
1694.  The  county  judge  or  court  commissioner,  as  an 
officer  of  the  law,  is  to  be  thus  satisfied  of  the  sufficiency  of 
the  sureties.  This  should  appear  in  writing  upon  the  bond 
itself.  Here  no  such  indorsement  was  made  by  the  com- 
missioner until  January  18,  1886,  ten  days  after  the  filing  of 
the  bond,  and  five  days  after  the  last  attachment. 

Before  delivering  the  copy  of  such  assignment  to  the 
county  judge  or  court  commissioner  for  the  purpose  speci- 
fied in  sec.  1695,  the  assignee  must,  in  the  presence  of  the 
officer  taking  snch  hond^  indorse  in  writing  on  such  copy  his 
consent  to  take  upon  himself  the  faithful  discharge  of  the 
several  trusts  specified  in  the  assignment,  and  that  the  said 
copy  so  indorsed  by  him  is  a  true  and  correct  copy  of  the 
original.  Sec.  1696.  The  object  of  having  such  indorse- 
ment by  the  assignee  in  the  presence  of  such  county  judge 
or  court  commissioner  is  to  secure  such  action  in  good  faith 
under  official  sanction.  There  was  nothing  connected  with 
such  copy  here  showing  that  such  indorsement  was  made  in 
such  presence  until  more  than  five  weeks  after  the  attach- 
ments. The  fact  of  such  presence  resting  in  parol  daring 
that  time  did  not  satisfy  the  statute.  Accordingly  it  is  pro- 
vided that  such  officer  —  that  is  to  say,  such  county  judge 
or  court  commissioner  —  must  indorse  upon  such  copy  of 
the  assignment  his  certificate  that  the  same  is  a  true  copy 
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of  the  original  and  of  the  whole  thereof,  and  that  such  as- 
signee named  in  such  original  assignment  did  in  his  presence 
make  the  indorsement  thereon  as  thus  required.     Sec.  1696. 
No  such  indorsement  was  made  by  such  oflBcer  here  until 
more  than  five  weeks  after  the  seizure  of  the  goods  on  the 
attachment,  and  forty  days  after  the  copy  was  filed  with 
the  clerk.     Such  bond,  immediately  after  its  execution,  to- 
gether with  a  full  and  true  copy  of  such  assignment,  must 
be  filed  by  the  oflBcer  taking  the  same  —  that  is  to  say, 
such  county  judge  or  court,  commissioner  —  in  the  ofiice  of 
the  clerk  of  the  circuit  court  to  whom  it  is  executed.     Sec. 
1695.     This  requirement  is  to  preserve  the  bond  in  oflBcial 
custody  continuously  from  the  time  of  its  execution,  for  the 
benefit  of  all  concerned.     Such  bond  and  copy  of  assign- 
ment must  be  kept  by  such  clerk  in  his  oflBce,  subject  at  all 
times  to  the  inspection  of  all  parties  interested.  Ibid,   Such 
bond  and  copy  of  assignment  so  to  be  *'  kept "  by  the  clerk 
must  be  completed  with  such  several  indorsements  and  cer- 
tificate thereon  before  delivery  to  such  clerk  for  such  keep- 
ing.   Until  the  assignment  and  such  completed  copy  and 
bond  are  so  filed  with  the  clerk,  the  assignee  has  no  right 
to  the  property  attempted  to  be  assigned,  as  against  the  at- 
taching creditors  of  the.  assignor.     Such  is  the  effect  of  the 
Kpeated  decisions  of  this  court.     Scott  v.  Seaver^  52  Wis. 
176;    Wadleigh  v.  MerUe,  57  Wis.  517. 

This  renders  it  unnecessary  to  determine  whether  an  at- 
iprney  for  an  assignor  or  assignee,  who  happens  to  be  the 
court  conunissioner  who  drew  the  assignment,  is  competent 
to  make  such  indorsements  and  certificate ;  but  the  impro- 
priety of  acting  in  such  double  and  inconsistent  capacities 
must  be  apparent.  It  is  plainly  distinguishable  from  Hamr 
msl  V.  Schuster^  65  Wis.  669. 

Of  course,  the  defendants  were  only  entitled  to  retain  a 
wiflBcient  amount  of  the  proceeds  of  the  sale  of  the  property 
to  satisfy  the  executions  in  their  bands,  and  costs.  Although 
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the  trial  was  by  the  court,  yet,  as  it  does  not  appear  defi- 
nitely whether  they  received  more  or  less,  the  judgment  of 
the  circuit  court  is  reversed,  and  the  cause  is  remanded  for 
further  proceeding  according  to  law. 
By  the  Court —  Ordered  accordingly. 


Thb  State  bx  bbl.  Smiph,  Appellant,  vs.  Thb  Boabd  oi 
Supervisors  and  Town  Clerk  op  the  Town  op  Leon, 
Respondents. 

iiarch  5—  March  fjf ,  1887. 

Ditches  and  drains:  Preservation  of  highways:   Appointment  of  op- 
praisers:  Claim  for  damages, 

1.  The  supervisors  have  no  power  to  appoint  appraisers  under  sec.  1387. 
R.  Q,,  except  upon  application  by  the  owner  or  occupant  of  the  Und 
entered  upon  or  used. 

8.  A  claim  for  damages  filed  by  such  owner  or  occupant  with  the  (own 
derk  in  order  that  it  might  be  laid  before  the  board  of  audit,  can- 
not be  construed  as  an  application  for  the  appointment  of  ap- 
praisers. 

APPEAL  from  the  Circuit  Court  for  Monroe  County. 

Upon  the  petition  of  the  relator  an  alternative  writ  of 
mandamics  was  issued,  commanding  the  defendants  to  ap- 
point electors,  under  sec.  1237,  R.  S.,  to  appraise  the  dam- 
ages done  upon  his  lands  by  the  construction  of  a  ditch  foi 
the  preservation  of  a  highway.  The  circuit  court  overruled 
a  motion  to  quash  the  alternative  writ,  and,  on  appeal, 
its  order  was  affirmed.  See  66  Wis.  199.  The  defendants 
then  made  return  to  the  writ  to  the  effect  that  apprais- 
ers had  already  been  appointed  and  acted,  and  that  the 
amount  of  the  damages  allowed  by  them  had  been  audited 
by  the  town  board  and  tendered  to  the  relator.  TJpon  the 
trial  of  the  issue  the  court  found  the  facts  to  be  as  stated  in 
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the  return,  and  that  the  relator  was  therefore  not  entitled 
to  a  peremptory  writ.  From  the  judgment  entered  accord- 
ingly this  appeal  is  taken. 

For  the  appellant  there  was  a  brief  by  Morrow  cfe  Mas- 
tersy  and  oral  argument  by  Mr.  Morrow. 

For  the  respondents  there  was  a  brief  by  Dickinson  dh 
Oraham^  and  oral  argument  by  Mr.  Dickinson. 

CoLB,  0.  J.  In  the  return  to  the  alternative  writ,  the 
supervisors  allege  and  state  that,  on  due  application  made 
by  the  relator  therefor,  appraisers  were  appointed  to  ap- 
praise the  damages  sustained  by  the  relator  by  reason  of 
digging  the  ditch  in  question,  and  that  such  appraisers,  in 
pursuance  of  their  appointment,  assessed  the  damages,  and 
the  amount  was  subsequently  audited,  and  the  sum  tendered 
to  the  relator,  which  he  refused  to  accept.  If  the  evidence 
sustains  this  return,  a  good  and  sufficient  excuse  is  shown 
for  not  awarding  a  peremptory  writ  to  appoint  other  ap- 
praisers. On  the  trial  of  the  issue  joined  on  the  return,  the 
circuit  court  found  that  an  appointment  of  appraisers  had 
been  made,  and  damages  assessed,  as  set  forth  in  the  return. 
The  question  to  be  determined  is  whether  the  evidence  sus- 
tains this  finding. 

The  statute  under  which  this  proceeding  is  taken  pro- 
vides, in  effect,  that  if  any  owner  of  land  which  is  entered 
upon  for  the  purpose  of  constructing  a  ditch  for  the  preser- 
vation of  a  highway,  shall  feel  himself  aggrieved,  "he  may 
apply  to  the  supervisors  of  the  town,  who  shall  appoint 
three  disinterested  electors  of  such  town  to  appraise  the 
damages."  Sec.  1237,  R.  S.  This  application  is  jurisdic- 
tional, and  without  it  the  supervisors  have  no  power  to  act 
in  the  premises.  Was  such  an  application  made  in  this  case? 
It  is  insisted  that  the  paper  writing  appearing  in  evidence, 
signed  by  the  relator,  dated  March  11,  1882,  is  such  an  ap- 
plication, and  fully  justified  the  action  of  the  board  upon 
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it.*  That  is  a  statement  of  the  claim  of  the  relator  for  the 
damages,  which  he  made  to  be  filed  with  the  town  clerk  in 
order  that  it  might  be  laid  before  the  board  of  audit  It 
was  plainly  not  intended  to  be  an  application  for  the  ap- 
pointment of  appraisers,  and  should  not  be  so  regarded. 
It  w^as  the  regular  and  proper  way  of  getting  the  claim  be- 
fore the  board  of  audit  to  be  examined,  and  of  ultimately 
bringing  it  before  the  town  meeting  for  adjustment,  pursu- 
ant to  sees.  821,  822,  824,  R.  S.  On  referring  to  these  pro- 
visions, it  will  be  seen  that  it  was  the  duty  of  the  board  of 
audit  to  examine  into  the  character  and  circumstances  (rf 
any  claim  against  the  town  which  they  were  not  authorized 
to  audit,  and  to  report  upon  the  same  to  the  next  ensuing  towD 
meeting.  The  qualified  electors  at  the  town  meeting  have 
ample  authority  to  compromise  and  settle  any  controversy 
existing  against  the  town,  and  to  provide  the  means  for  its 
payment.     Subd.  5,  sec.  776.    The  claim  as  presented  was 

^  The  claim  filed  by  the  relator  with  the  town  derk,  and  the  endofse- 
ment  thereon  by  such  clerk,  are  as  follows : 
**  The  Tovon  of  Leon,  Monroe  County,  Wisconsin,  to  Robert  Smith,  Dr. 

"  To  damage  sustained  by  reason  of  a  ditch  or  trench  dug  and  made 
by  order  or  direction  of  the  board  of  supervisors  of  said  town,  aoroas 
lands  owned  by  A.  F.  Smith,  in  said  town,  thereby  turning  the  stream 
or  water  of  the  Little  La  Crosse  river  from  its  natural  and  usual  channel 
and  course,  in  such  manner  as  to  wash  upon  and  otherwise  damage  the 
lands  of  said  Robert  Smith,  and  to  injure  and  destroy  his  property,  real 
and  personal,  by  reason  of  such  ditch  or  trench  and  the  flow  of  water 
occasioned  thereby ;  and  that  said  Robert  Smith  has  and  will  snstain 
damage  thereby  and  therefrom,  in  the  sum  of  one  thousand  five  hun- 
dred dollars  ($1,500).  That  the  lands  upon  which  said  ditch  or  trench 
are  upon  is  on  section  eleven  (11),  in  said  town  of  Leon,  and  said  Robert 
Smith's  land  is  on  sections  9,  10  and  11  in  said  town. 

'*  And  this  statement  of  claim  is  made  to  be  filed  with  the  town  derk 
of  said  town  to  be  laid  before  the  board  of  audit. 

"  Dated  March  11th,  1882.  Robert  Smith. 

"  Received  and  filed  this  11th  day  of  March,  at  6:15  p.  M.,  1882. 

''M.  D.  L.MOOBB. 
"$1,500.    Not  allowed." 
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for  $1,500,  which  was  marked  "  not  allowed."  It  does  not 
appear  that  the  board  ever  made  any  report  upon  this  claim 
to  any  town  meeting;  but  the  paper  was  acted  upon  as 
though  it  amounted  to  an  application  for  the  appointment 
of  appraisers  under  the  statute.  It  is  difficult  to  understand 
how  such  an  interpretation  could  have  been  placed  upon 
the  writing;  for  there  is  not  an  intimation  or  word  in  it 
that  the  relator  desired  the  supervisors  to  appoint  appraisers 
to  assess  damages.  And  while,  as  Mr.  Fox  says,  the  super- 
visors took  the  writing  as  the  basis  for  the  appointment  of 
appraisers,  yet  this  was  wholly  unwarranted  by  the  obvious 
meaning  and  object  of  the  writing  itself. 

The  validity  of  the  action  of  the  appraisers  depended,  of 
coarse,  upon  their  proper  appointment ;  and  the  supervisors 
had  no  power  to  appoint  except  upon  an  application  there- 
for by  the  aggrieved  party.  If  the  supervisors  acted  with- 
out such  application,  the  proceeding  would  have  no  validity 
and  would  bind  no  one.  It  follows  from  these  views  that 
the  judgment  of  the  circuit  court  must  be  reversed,  and  the 
cause  remanded  with  directions  to  award  the  peremptory 
writ 
By  the  Court. —  It  is  so  ordered. 


BiCBBsr,  Administrator,  etc.,  Eespondent,  vs.  Fuoina  and 
others.  Appellants. 

March  6 —March  SS,  1887. 

Landlord  and  tenant:  Growing  crops, 

tt  tliere  was  no  reservation  in  the  lease,  the  lessee  of  a  farm  is  entitled 
to  a  crop  of  wheat  growing  upon  it  at  the  time  of  executing  the 
lease,  and  which  matured  during  the  term. 
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APPEAL  from  the  Circuit  Court  for  Trempealeau  County. 

This  is  an  action  of  trover  to  recover  the  value  of  150 
bushels  of  winter  wheat,  of  the  alleged  value  of  $150.  The 
taking  and  conversion  of  the  wheat  by  the  defendants,  and 
the  value  thereof,  is  not  controverted.  Each  party  claims  to 
own  the  wheat,  and  this  is  the  only  controversy  in  the  casa 

The  wheat  was  raised  on  the  farm  of  one  Paul  Pam- 
pauch,  and  was  harvested  in  July,  1881.  On  April  19  of 
that  year,  Pampauch,  who  was  indebted  to  the  plaintiffs 
intestate,  executed  to  her  an  instrument  in  writing  of  that 
date,  purporting  to  bo  a  lease  of  such  farm  for  eight  months 
from  the  date  of  such  instrument,  at  the  rent  of  $125,  the 
receipt  whereof  was  therein  acknowledged  by  the  lessor. 
The  instrument  is  in  the  usual  form  of  a  lease,  and  contains 
no  reservation  by  the  lessor  of  any  right  or  interest  in  tiie 
leased  premises,  or  the  crop  growing  thereon,  during  such 
term.  The  plaintiff  claims  the  wheat  in  controversy  under 
this  lease  to  his  intestate  of  the  land  upon  which  it  was 
growing  when  the  lease  was  executed. 

On  July  25, 1881,  Pampauch  executed  a  chattel  mortgage 
to  the  defendants  on  the  same  wheat,  to  secure  his  indebt- 
edness to  them,  and  such  mortgage  was  duly  filed  in 
the  proper  town  clerk's  oflBce  on  the  same  day.  The  whea; 
had  been  cut,  and  was  standing  in  the  shock,  when  %h 
mortgage  was  executed  and  filed.  The  defendants  clain: 
the  property  under  this  mortgage,  and  are  entitled  to  hoM 
it  unless  the  plaintiff's  intestate  obtained  a  paramount  titlr 
thereto  under  the  aforesaid  instrument  of  April  19th.  Thi 
defendants  introduced  testimony  on  the  trial  tending  to 
prove  that  the  farm  and  wheat  remained  in  the  poss^ 
sion  of  Pampauch  during  the  term  of  the  lease  or  instru- 
ment of  April  19th,  and  that  such  instrument,  although  in 
form  a  lease,  was  in  fact  merely  a  security  for  money,  and 
claimed  that  because  it  was  not  filed  as  a  chattel  mortgage 
it  was  void  as  against  them. 
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The  court  submitted  but  a  single  question  to  the  jury, 
which  is  as  follows:  "Was  the  instrument  under  which 
the  plaintiff  claims  title  to  the  winter  wheat  described  in 
the  complaint,  intended  as  a  lease  or  as  a  security  for  the 
debt  of  Paul  Pampauch?"  The  jury  answered,  "  It  is  a 
lease."  Each  party  moved  for  judgment  on  the  verdict. 
The  motion  of  the  defendants  was  overruled,  as  was  also 
their  motion,  made  subsequently,  for  a  new  trial.  The  mo- 
tion of  the  plaintiff  was  granted,  and  judgment  for  the 
value  of  the  wheat  entered  in  his  favor.  The  defendants 
appeal  from  the  judgment. 
E,  C.  Highee^  for  the  appellant. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Sam.  S.  Miller.  To  the  point  that  the  title  to  the  crop 
passed  under  the  lease,  he  cited  Wintermute  v.  Lights  46 
Barb.  278;  Eadley  v.  Barton^  47  How.  Pr.  481;  McLean  v. 
Bovee,  24  Wis.  295. 

Lyon,  J.    In  many  respects  this  case  is  similar  to  that  of 
Lamson  v.  Mqfaty  61  Wis.  153,  on  the  authorit}^  of  which, 
doubtless,  the  question  of  the  intention  of  the  parties  in 
executing  the  instrument  of  April  19,  1881,  was  submitted 
to  the  jury.    The  evidence  is  suflBcient  to  support  the  spe- 
cial finding  that  such  instrument,  under  which  the  plaintiff 
claims  title  to  the  wheat,  is  what  on  its  face  it  purports  to 
be,  a  lease,  and  hence  not  a  mere  security  for  a  debt.    Being 
a  lease,  there  can  be  no  doubt,  we  think,  that  the  crop  of 
wheat  growing  upon  the  leased  premises  when  the  instru- 
ment was  executed,  and  which  matured  during  the  term  of 
the  lease,  became  the  property  of  the  lessee, —  the  same  not 
having  been  reserved  by  the  lessor.    This  must  necessarily 
result  from  the  rules  of  law  that  the  tenant  is  vested  with 
all  the  rights  incident  to  possession,  and  the  use  and  enjoy- 
ment of  all  the  privileges  appurtenant  to  the  leased  prem- 
ises, and  may  maintain  an  action  against  any  person  who 
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disturbs  his  possession  or  trespasses  upon  the  premises,  evOT 
though  it  be  the  landlord.  The  latter  has  no  right  to  enter, 
during  the  term,  to  repair  or  to  remove  crops,  unless  he  has 
stipulated  with  the  lessee  for  such  right.  See  TayL  Land! 
&  Ten.  §  178;  TTisey  v.  Troutmari,  84  Ind.  115.  "^Had  the 
question  related  to  the  crop  of  grass  growing  upon  the 
premises  when  the  lease  was  executed,  no  one  would  con- 
tend that  it  did  not  pass  by  the  lease  to  the  lessee,  who 
might  lawfully  pasture  his  cattle  upon  it  or  harvest  it  for 
his  own  use.  The  fact  that  the  crop  is  wheat  instead  of 
grass  cannot  change  the  rule. 

The  case  was  tried  throughout  by  both  parties  on  the 
theory  that  if  the  instrument  of  April  19th  was  a  lease,  the 
plaintiff  must  recover.  The  plaintiff  having  succeeded  in 
establishing  it  a  lease,  if  that  theory  be  adhered  to  the  jadg" 
ment  should  not  be  disturbed.  Yet  a  point  has  been  raised 
and  argued  in  this  court  by  counsel  for  defendants  outside 
this  theory,  which  will  now  be  noticed. 

The  plaintiff,  on  his  direct  examination,  testified  that,  as 
agent  of  his  intestate  in  her  life-time  and  at  the  time  the 
lease  was  executed,  he  employed  Pampauch  to  put  in  the 
crops  on  the  leased  premises.  On  his  cross-examination  he 
further  testified  that  the  agreement  was  that  if  Pampauch 
did  the  work  faithfully  he  was  to  receive  one  fourth  of  the 
crops  for  his  services.  On  redirect  examination  he  stated 
that  Pampauch  was  to  receive  one  fourth  the  value  of  the 
crops  for  such  services.  On  this  testimony  counsel  main- 
tains that  Pampauch  was  tenant  in  common  of  the  crop 
with  plaintiff's  intestate,  owning  an  undivided  one  fourth 
thereof,  and  hence,  if  the  plaintiff  can  recover  in  the  action, 
the  recovery  should  be  limited  to  the  value  of  three 
fourths  of  the  wheat  in  controversy. 

It  is  very  doubtful,  to  say  the  least,  whether  the  wheat  then 
growing  on  the  farm  was  included  in  this  contract,  conced- 
ing it  to  be  as  stated  in  such  cross-examination.    That  coo- 
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tract  seems  to  be  limited  to  crops  put  in  after  the  execution 
of  the  lease.     But,  however  that  may  be,  the  fair  interpre- 
tation of  tlie  whole  testimony  is  that  the  terms  of  the  con- 
tract were  as  stated  and  explained  by  the  plaintiff  on  his 
redirect  examination,  which  negatives  the  claim  that  Pam- 
pauch  retained  any  interest  in  the  wheat  in  controversy. 
Pampauch  was  a  witness  in  the  case,  his  deposition  having 
been  read  on  the  trial  in  behalf  of  the  defendants.     He  de- 
nied  that  the  plaintiffs  intestate  had  any  interest  in  the 
winter  wheat  under  her  lease,  and  testified  that  after  she 
was  paid  the  balance  of  the  proceeds  of  the  farm  was  to 
belong  to  him.     His  testimony  was  most  favorable  to  the 
defendants,  and  was  submitted  to  the  jury  on  the  question 
of  the  character  of  the  instrument  of  April  19th.  No  point 
seems  to  have  been  made  on  the  trial  to  the  effect  that,  even 
if  such  instrument  was  a  lease,  still  Pampauch  had  an  in- 
terest in  the  wheat  in  controversy.  No  instructions  or  ques- 
tions were  proposed  with  reference  to  any  such  view ;  but, 
on  the  contrary,  the  court  and  both  parties  acted  through- 
out upon  the  hypothesis  that  if  the  jury  should  determine 
the  instrument  to  be  a  lease  the  plaintiff  should  recover  for 
all  of  the  wheat  taken  and  converted  by  the  defendants. 
We  are  satisfied  that  such  hypothesis  is  fully  sustained  by 
the  proofs.    Were  its  accuracy  more  doubtful  than  it  is,  or 
even  were  it  inaccurate,  we  should  hesitate,  under  the  cir- 
.  cumstances  above  stated,  to  disturb  the  judgment  for  that 
reason. 

By  the  Ccmrt. —  The  judgment  of  the  circuit  court  is 
afllrmed. 
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Oaton,  Respondent,  vs.  Thb  Owblling  Housb  IfirsniuHCi 
Company  of  Boston,  Mass.,  Appellant. 

March  7 —March  Jf,  1837. 

Insurance  against  Fire,  f^lj  Total  loss:  When  over-estimate  wuiw- 
teriaJ,  (IS J  Evid£nce  admitted  for  specific  purpose,  (S)  Pteadhig: 
Affirmative  defense.  (J^)  Mortgage:  Insurable  interest  (b)  no- 
tary public  not  a  **  magistrate,'*  ("6 J  Proofs  of  loss:  Waiver  cf 
defects. 

1.  Under  sea  1948,  R.  S.,  providing  that  the  amount  of  insurance 

written  in  the  policy  on  the  real  property  destroyed  "  shall  be  taken 
conclusively  to  be  the  true  value  of  the  property  when  insured,  and 
the  true  amount  of  loss  and  measure  of  damages  when  destroyed,** 
the  fact  that  the  loss  was  *' knowingly  and  intentionally "  stated 
by  the  plaintiff  to  be  greater  than  it  actually  was,  is  immaterial 
and  constitutes  no  defense  to  an  action  on  the  policy. 

2.  Evidence  admitted  for  a  specific  purpose  only  cannot  be  used  for  any 

other  purpose  in  the  case. 
8.  That  the  assured  fraudulently  concealed  the  existence  of  a  mortga^ 
on  the  premises  insured  is  an  affirmative  defense  which  should  be 
pleaded. 

4.  It  seems  that  in  this  state  a  mortgagor  is  the  absolute  owner  of  tbe 

mortgaged  premises,  and  has  an  insurable  interest  therein  to  tbe 
extent  of  their  value,  notwithstanding  the  mortgage. 

5.  A  notary  public  is  not  a  '*  magistrate,'*  within  the  meaning  of  a  pol- 

icy of  insurance  requiring  proofs  of  loss  to  be  accompanied  by  a 
"  certificate  of  a  magistrate  nearest  the  place  of  fire.*' 

6.  Proofs  of  loss,  otherwise  proper,  were  accompanied  by  a  certificate 

signed  by  a  notary  public  instead  of  by  a  magistrate,  as  required  bj 
the  policy.  Held,  that  the  retention  of  such  proofs  by  the  com- 
pany without  objection  until  the  trial  of  an  action  on  the  policj» 
constituted  a  waiver  of  the  defect. 

APPEAL  from  the  Circuit  Court  for  Brown  County. 

Action  upon  a  policy  of  insurance  against  fire.  The  facts 
will  suflBciently  appear  from  the  opinion.  The  defendant 
appealed  from  a  judgment  in  favor  of  the  plaintiff. 

For  the  appellant  there  was  a  brief  signed  by  Mlis,  Oreeru 
dh  Merrill^  and  oral  argument  by  Mr.  Oreene.    They  oon- 
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tended,  inter  alia^  that  the  misrepresentation,  in  the  proofs, 
of  the  amount  of  loss  and  damage  defeated  any  claim  un- 
der the  policy.    The  policy  provides  that  the  proofs  must 
state  "  the  amount  of  loss  and  damage,"  and  that  "any  mis- 
representation in  the  proofs    ...    as  to  loss  or  damage 
shall  forfeit  all  claims  under  this  policy."     Sec.  1943,  R.  S., 
conclusively  fixes  the  amount  of  the  insurance  as  the  meas- 
ure of  damages,  but  a  contract  against  misrepresentation  is 
still  competent  and  material;  for  the  insurer  is  entitled  to 
know  the  value  and  damage  for  other  purposes  than  deter- 
mining the  amount  he  must  pay  if  liable.     The  fact  that  the 
loss  is  much  more  than  the  insurance  is  convincing  that  the 
claim  is  just  and  fair,  and  tends  to  influence  the  insurer  to 
settle  promptly  and  without  investigation.     See  Sleeper  v. 
N.  H.  F.  Im.  Co.  56  N.  H.  401;  Leech  v.  R,  F.  Ins.  Co.  58 
id.  246;  Claflin  v.  Comm.  Ins.  Co.  110  U.  S.  81-97;  Dogge  v. 
JIT.  W.  Nat.  Ins.  Co.  49  Wis.  501.    The  intentional  over-valua- 
tion must  be  conclusively  presumed  to  have  been  fraudu- 
lent, and  the   finding  to  the  contrary  njust  be  rejected. 
MuUin  V.  Vt.  M.  F.  Ins.  Co.  58  Vt.  113.     The  distinction 
is  between  innocent  mistake  and  wilful  perjury;  not  be- 
tween wilful  perjury  which  is  and  that  which  is  not  fraud- 
ulent.    Parker  v.  Amazori  Ins.   Co.  34  Wis.  371.     See, 
also,  Zeib  V.  Intemat.  Ins.  Co.  1  Dil.  (U.  S.  C.  C),  443; 
Wall  V.  Howard  Ins.  Co.  51  Me.  32 ;  Security  Ins.  Co.  v. 
Fayy  22  Mich.  467;  Security  Ins.  Co.  v.  Bronger^  6  Bush, 
146;  Catron  v.  Tenn.  Ins.  Co.  6  Humph.  176;  Haigh  v.  De 
la  Cour^  3  Campb.  319;  Dickson  v.  E.  F.  Ins.  Co.  18  U.  0. 
Q.  B.  246.     The  policy  contracts  against  "  any  misrepresen- 
tation in  the  proofs,"  and  such  misrepresentation  need  not 
be  fraudulent.     BurriU  v.  S.  C.  M.  F.  Ins.  Co.  5  Hill,  193; 
Davenport  v.  N.  E.  M.  F.  Ins.  Co.  6  Cush.  340;  May  on 
Ins.  sec.  217;  Lewis  v.  Eagle  Ins.  Co.  10  Gray,  508;  Oovld 
^'  York  Co.  M.  F.  Ins.  Co.  47  Me.  409;  Carpenter  v.  Amer- 
ioan  his.  Co.  1  Story  0.  C.  57;  Ca/rter  v.  Boehm^  3  Burr. 
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1909;  CoiiL  Ins.  Co.  v.  Kasey,  25  Gratt.  268.  Nor  need  it 
be  proved  material,  for  the  contract  makes  it  material 
Graham  v.  FiremarCa  Ins.  Co.  87  N.  Y.  91 ;  Thomcbs  v.  FaiM 
Ins.  Co.  108  111.  91;  Jefries  v.  Life  Ins.  Co.  22  Wall  47; 
Campbell  v.  N.  E.  Mut.  L.  Ins.  Co.  98  Mass.,  381;  MiUert. 
Mut.  B.  L.  Ins.  Co.  31  Iowa,  216.  These  are  cases  relating 
to  the  risk,  but  it  can  make  no  difference  whether  the  mis- 
representation occurs  in  the  proofs  or  the  application,  if  it 
relates  to  matters  which  the  insurer  has  a  right  to  know. 
BlaJceley  v.  Phmnix  Ins.  Co.  20  Wis.  206 ;  Claflin  v.  Comm.  Ins. 
Co.  110  U.  S.  81 ;  Security  Ins.  Co.  v.  Bronger,  6  Bush,  146. 
The  court  erred  in  refusing  to  submit  to  the  jury  the  ques- 
tion proposed  by  defendant  as  to  whether  the  misrepre- 
sentation was  made  to  induce  prompt  settlement  without 
investigation. 

The  plaintiff  did  not  state  in  his  proof  the  existence  or 
value  of  the  incumbrance  on  the  insured  property.    This  was 
a  breach  of  the  condition  precedent  to  furnish  proofs  showing 
incumbrances.   MarUe  v.  N.  D.  M.  F.  Ins.  Co.  28  U.  C.  Q.  B. 
525 ;  BlaMey  v.  Pho&nix  Ins.  Co.  20  Wis,  205 ;  Wellcome  v.  G. 
E.  M.  F.  Ins.  Co.  2  Gray,  480;  O'Brien  v.  Comm.  Ins.  Co.  63 
N.  Y.  Ill,  113;  Bumstead  v.  D.  Mut.  Ins.  Co.  12  K  Y.  81; 
Brugnot  v.  L.  8.  M.  cfe  F.  Ins.  Co.  12  La.  326.    The  failure  to 
perform  the  condition  precedent  could  be  shown  under  the 
denial  of  performance.     Greenfield  v.  M.  M.  L.  Ins.  Go.  47 
N.  Y.  430;  Wh^derv.  Billings,  38  id.  263;  PImnix  Ins.  Co. 
V.  Munday,  5  Cald.  547;  Blakeley  v.  Phosnix  Ins.  Co.  30 
Wis.  205.    The  plaintiff  also  failed  to  procure  the  certificate 
of  a  magistrate  as  required  by  the  policy.     He  had  the 
burden  of  showing  full  compliance  with  this  condition  pre- 
cedent, and  the  failure   to  prove  it  establishes  the  fact 
against  him.     Wood  on  Ins.  710,  713,  715;  Johnson  v.  Ph4B' 
nix  Ins.  Co.  112  Mass.  49;  Leadbetter  v.  Etna  Ins.  Go.  18 
Me.  265;  Hudson  v.  McCartney,  33  Wis.  331;  Ind.  Ins.  Co. 
V.  Capehart,  108  Ind.  270;  Board  v.  Hammond,  83  Ind.  453; 
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1  Best  on  Evi.  sees.  266-7.  The  verdict  finds  that  the  magis- 
trate whose  certificate  was  annexed  to  the  proofs  '^  was  not 
the  magistrate  nearest  the  place  of  fire,  a  number  of  magis- 
trates living,  having  their  offices,  and  being  nearer  to  said 
place  than  said  Sale.^*  As  to  the  alleged  waiver  the  ver- 
dict finds  that  the  president  of  the  defendant  retained  the 
proofs,  ^  relying  on  the  recital  in  said  certificate  "  that  the 
magistrate  was  the  nearest  and  ^^  believing  the  same  to  be 
true ; "  and  that  "  no  other  officer  or  agent  of  the  defend- 
ant had  anything  to  do  with  said  proofs."  The  local  agent 
did  not  know  who  made  the  certificate.  To  declare  a 
waiver  on  these  facts  is  to  deprive  a  party  of  a  legal  right 
because  he  ignorantly  keeps  silent,  when  his  ignorance  is 
induced  by  the  misrepresentation  of  the  other  party.  A 
waiver  is  the  '^  mtentional  relinquishment  of  a  known  right," 
and  must  rest  on  contract  or  estoppel.  JIaxie  v.  Some  Ins. 
Co.  33  Conn.  21-40;  Bipley  v.  JEtna  Ins.  Co.  30  N.  T.  164; 
Bennecke  v.  Ins.  Co.  105  U.  S.  865 ;  Robertson  v.  M.  L.  Ins. 
Go.  88  N.  T.  541;  lU.  M.  B.  8oc.  v.  Baldwin,  86  Dl.  479; 
Rycm  v.  S.  F.  <&  M.  Ins.  Co.  46  Wis.  671 ;  Cannon  v.  Home 
Ins.  Go.  53  id.  685;  Bokes  v.  Amazon  Ins.  Co.  61  Md.  512; 
Bigelow  on  Estoppel,  506;  Wood  on  Ins.  sees.  832,  837. 
Mere  silence  of  defendant,  even  if  it  knew  of  the  non-per- 
formance, if  it  did  nothing  to  infiuence  the  conduct  of  the 
plaintiff,  is  not  a  waiver.  Mueller  v.  8.  S.  F.  Ins.  Co.  87  Pa. 
St.  399;  Daniels  v.  JE.  F.  Ins.  Co.  60  Conn.  651;  Ervg^etr 
son  V.  Hekla  F.  Ins.  Co.  58  Wis.  301 ;  Noonan  v.  H.  F.  Ins. 
Go.  21  Mo.  81 ;  Keenan  v.  M.  S.  M.  Ins.  Co.  12  Iowa,  126. 

For  the  respondent  there  was  a  brief  by  Vromcm  <&  SaUy 
and  oral  argument  by  Mr.  Yroman.  They  argued,  among 
other  things,  that  under  sec.  1943,  R.  8.,  where  a  building 
is  totally  destroyed,  actual  value  becomes  immaterial,  and 
a  misrepresentation  of  it  therefore  is  immaterial.  Thom/p- 
son  V.  St.  L.  Ins.  Co.  43  Wis.  459;  Baminessd  v.  B.  F.  Bis. 
Go.  id.  463;  Reilly  v.  Fi'mklin  Ins.  Go.  id.  449.  An  over- 
VOU68--88 
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valuatiou  in  the  preliminary  proofe,  without  intent  to  de- 
fraud or  deceive,  will  not  jM^vent  a  recovery  on  the  poliqr. 
Dogge  v.  N.  W.  Nat.  Ins.  (Jo.  49  Wis.  504,  and  cases  cited 
Nor  will  an  over-valuation,  with  such  intent,  of  a  building 
totally  destroyed  prevent  a  recovery.  Bammessd  v.  B.F. 
Ins.  Co.  supra.  The  president  of  the  defendant  must  have 
known  a  notary  public  is  not  a  magistrate.  The  retention 
of  the  proofs  without  objection  was  a  waiver  of  all  socfa 
omissions  and  defects.  Troy  F.  Ins.  Co,  v.  Carpeniery  4  Vis. 
26;  Warmr  v.  Peoria  M.  <&  F.  Ins.  Co.  14  id.  323;  Emijp% 
V.  P.  F.  Ins.  Co,  28  id.*  480;  (J  Conner  v.  Hartford  F.  Ins. 
Co.  31  id.  165;  Badger  v.  Pk(miix  Ins.  Co.  49  id.  399;  Byrns 
V.  JR.  8.  Ins.  Co.  20  Ind.  103;  Phas7iix  Ins.  Co.  v.  TayUn,  5 
Minn,  493;  Yoimg  v.  Hartford  F.  Ins.  Co.  45  Iowa,  383.  A 
preliminary  proof  of  loss  is  prima  facie  proof  of  due  com- 
pliance with  conditions  of  policy,  and  is  addressed  to  the 
court.  JBiles  v.  Hafwver  F.  Ins.  Co.  65  Wis.  585;  Knicker- 
hacker  F.  Ins.  Co.  v.  Gould,  80  III  392-3;  Comm.  Ins.  Co.^. 
Sennetty  41  Pa.  St.  161.  The  magistrate's  certificate  is  a  part 
of  such  proof.    Killips  v.  P.  F  Ins.  Co.  28  Wis.  481. 

Obton,  J.  The  defenses  to  this  action  on  the  policy  of 
insurance,  set  up  in  the  answer,  are  as  follows:  (1)  That  the 
fire  and  loss  occurred  or  were  caused  by  the  wilful  act  and 
procurement  of  the  plaintifF;  (2)  that  the  plaintiff  fraodo- 
lently  concealed  the  fact  that  the  building  or  dwelling-house 
to  be  insured  was  and  had  been  used  as  a  cooper-shop;  (3) 
that  the  plaintiff  in  his  proofs  of  loss  fraudulently  over 
estimated  the  value  of  the  property  insured ;  and  (4)  that 
there  was  not  annexed  to  the  proofs  of  loss  the  certifieata 
of  a  magistrate  nearest  to  said  fire,  as  required  by  the  pol- 
icy. The  first  and  second  defenses  were  negatived  by  the 
findings  of  the  jury,  and  such  findings  were  deariy  wa^ 
ranted  by  the  evidence. 

As  to  the  third  defense,  the  jury  found  that  the  plaintiff 


Digitized  by  VjOOQIC 


JANUAET  TERM,  1887.  515 

Cayon  vs.  Tlie  Dwelling  House  Ins.  Ox  of  Boston,  Mass. 

^^hrKTwingly  and  intentionally  stated  in  the  proofs  of  loss 
the  amount  of  loss  and  damage  greater  than  it  actually 
was,"  but  "  not  with  intent  to  deceive  or  defraud  the  defend- 
ant." It  is  ingeniously  argued  hy  the  learned  counsel  of 
the  appellant  that,  these  findings  being  contradictory,  the 
first  shall  prevail  and  the  second  be  rejected.  Why  not 
reverse  the  proposition,  and  reject  the  first,  by  the  rule 
that  a  later  statute  repeals  an  earlier  one,  or  the  last  judg- 
ment reconsiders  and,  reverses  or  overrules  a  former  one? 
But  are  these  two  findings  repugnant  to  each  other?  It 
is  plausibly  argued  by  the  learned  counsel  that  knowingly 
and  intentionally  stating  the  amount  of  the  loss  greater 
than  it  actually  was  must  have  been  with  intent  to  deceive 
or  defraud.  The  jury  may  have  thought  that  the  first  find- 
ing (which  was  previously  prepared  for  them  by  the  court 
or  counsel)  meant  that  the  plaintiif  knowingly  and  inten- 
tionally stated  the  amount  of  the  loss,  which  they  now 
found,  to  be  greater  than  it  actually  was;  in  other  words, 
that  such  statement  of  the  amount  was  his  best  and  honest 
judgment,  but  it  was  greater  than  it  actually  was.  The 
language  is  peculiar.  It  would  not  seem  to  mean  that  the 
plaintiff  knowingly  and  intentionally  overestimated-  the  value 
of  the  property  or  the  amount  of  the  loss.  But  be  this  as 
it  may,  the  first  finding  on  this  question  comes  short  of 
such  a  fraud  as  affected  the  validity  of  the  policy,  or  the 
plaintiff's  right  to  the  stipulated  amount  to  be  paid  in  case 
of  total  loss.  The  policy  covered  the  building  and  its  con- 
tents, and  the  controversy  is  mainly  concerning  the  build- 
ing alone,  which  was  totally  destroyed  by  the  fire.  In  such 
a  case  the  actual  amount  of  the  loss  was  immaterial^  by 
virtue  of  the  statute  (sec.  1043,  R.  S.),  which  provides  that 
the  amount  of  insurance  written  in  the  policy  on  the  real 
property  destroyed  "  shall  be  taken  conclusively  to  be  the 
true  value  of  the  property  when  insured,  and  the  true 
amount  of  loss  and  measure  of  damages  when  destroyed." 
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In  view  of  this  statute  (ch.  347,  Laws  of  1874)  it  was  held 
in  Thompson  v.  St.  Louis  Ins,  Co.  43  Wis.  462,  that  the 
complaint  need  not  state  the  value  of  the  property  when 
it  was  destroyed;  and  in  ReUZy  v.  FranJdin  Ins.  Co.  43 
Wis.  449,  that  a  defense  in  the  answer  that  the  value  of 
the  property  destroyed  was  less  than  that  stated  in  the  pol- 
icy could  not  prevail  against  this  statute;  and  in  Bammessd 
V.  B.  F.  Ins.  Co.  43  Wis.  463,  where  the  policy  contained 
a  provision  that  "all  fraud,  or  attempt  at  fraud,  by  false 
swearing  or  otherwise,"  should  cause  a  forfeiture  of  all 
claim  under  the  policy,  that  such  a  defense,  in  respect  to 
the  value  of  the  property  when  destroyed,  could  not  be 
made.  In  these  cases,  the  chief  justice,  in  his  opinions, 
considered  every  view  which  could  even  plausibly  be  taken 
against  the  full  effect  of  the  statute,  and  reviewed  the  au- 
thorities claimed  to  have  force  against  its  application,  and 
the  question  should  have  been  taken  as  settled  and  disposed 
of  during  the  existence  of  the  statute. 

It  is  not  perceived  how  the  company  could  have  been  in- 
fluenced by  any  such  over-estimate  to  settle  or  compromise, 
or  not  to  settle  or  compromise,  the  claim  for  the  insurance 
so  fixed  conclusively  by  the  statute;  for  in  no  case  could  the 
company  be  compelled  to  pay  more,  or  could  the  insured  be 
induced  thereby  to  receive  less,  than  the  amount  so  fixed " 
by  law.  In  this  case  the  agent  of  the  company  required  of 
the  insured  no  statement  whatever  previous  to  the  issoing 
of  the  policy,  and  he  made  his  own  examination  of  the 
property  and  his  estimate  of  its  value.  The  authorities 
cited  by  the  learned  counsel  of  the  appellant  do  not  seem  to 
have  any  application  to  this  case  under  our  statute;  and 
the  circumstances  in  which  such  an  issue  might  be  claimed 
to  be  sometimes  material,  notwithstanding  the  statute,  are 
not  present  in  this  case.  This  defense,  therefore,  cannot 
prevail  under  any  construction  of  the  finding  of  an  over- 
estimate of  the  value  or  loss. 
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But,  within  this  defense,  it  is  contended  that  the  evidence 
showed  the  existence  of  a  $50  mortgage  upon  the  property 
when  insured  and  when  destroyed,  and  that  such  mortgage 
was  not  mentioned  in  the  proofs  of  loss,  but  fraudulently 
concealed.  The  only  proof  of  the  existence  of  any  such 
mortgage,  or  the  particulars  thereof,  appears  to  have  been 
as  follows:  The  plaintiff  was  asked  on  cross-examination  as 
a  witness  whether  "  there  was  a  mortgage  on  his  house  at 
the  time  of  the  insurance  and  of  the  fire."  This  question 
was  objected  to  by  plaintiflTs  counsel,  and  the  judge  said: 
**  I  don't  think  it  would  cut  any  figure  in  the  case."  The 
counsel  of  the  plaintiff  then  said :  "  I  will  withdraw  the  ob- 
jection to  its  not  being  cross-examination,  if  it  is  simply 
to  be  admitted  as  to  the  motive  this  man  had."  The  plaint- 
iff as  a  witness  thereupon  answered,  "  Yes,  sir."  It  was 
then  stipulated  that  the  amount  of  the  mortgage  was  $50, 
dated  April  3,  1884,  from  T.  Cayon  to  Manuel  Brunette; 
and  the  witness  then  said :  "  There  was  a  morto^apfe  on  the 
house  for  $50,  with  ten  per  cent,  interest  from  the  date  of 
the  note.  The  agreement  between  [him]  and  Mr.  Brunette 
was  that  the  interest  was  due  when  the  mortgage  was  due, 
and  that  was  two  years."  It  is  contended  by  the  learned 
counsel  of  the  respondent  that  this  evidence  of  the  mort- 
gage was  limited  in  its  effect  to  the  motive  of  the  plaintiff 
on  the  charge  of  his  having  burned  the  building,  and  that 
the  evidence,  having  been  received  for  this  specific  pur- 
pose, cannot  be  used  for  any  other  purpose  in  the  case.  It 
would  seem,  from  the  strong  intimation  of  the  court  that 
the  evidence  was  immaterial,  that  it  would  have  been  re- 
jected for  all  purposes  had  not  the  plaintiff's  counsel  with- 
drawn his  objection  to  it  upon  the  condition  that  it  should 
be  used  only  as  to  the  plaintiff's  motive  to  burn  the  build- 
ing. When  the  evidence  was  received,  therefpre,  it  was 
received  for  that  purpose  only.  In  such  case  the  rule  estab- 
lished in  HUes  v.  Hanover  F.  Ins.  Co.  65  Wis.  685,  would 
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seem  to  limit  the  use  of  this  evidence  to  such  purpose.  This 
was  an  affirmative  defense  that  ought  to  have  been  set  out 
in  the  answer  as  notice  to  the  plaintiff.  It  not  having  been 
disclosed  by  the  answer  or  otherwise,  neither  the  court  nor 
the  counsel  of  the  plaintiff  could  know  the  object  of  the 
evidence  or  its  materiality,  and  it  would  be  an  unwarrant- 
able surprise  to  now  treat  it  as  in  the  case  generally  and 
for  all  purposes.  Had  not  the  fact  of  the  existence  of  this 
mortgage  been  so  limited  as  evidence,  and  had  the  plain^ 
iff's  counsel  known  that  it  would  be  used  to  diminish  the 
loss  or  to  show  a  fraudulent  concealment  of  an  incum- 
brance, perhaps  it  might  have  been  shown  that  the  agent 
of  the  company  knew  of  its  existence  before  the  insurance, 
or  some  other  rebutting  evidence  might  have  been  given  to 
render  the  fact  harmless  to  the  plaintiff.  But  it  is  sufficient 
to  answer  the  rule  that  this  evidence  was  so  conditionally 
received.  The  plaintiff,  as  the  insured,  had  made  no  state- 
ments or  representations  whatever  as  to  incumbrances  on 
the  property,  and  was  not  questioned  conoerning  any,  be- 
fore the  policy  was  issued,  and  it  is  not  perceived  how  this 
$50  mortgage  could  "  cut  any  figure  in  the  case,"  as  stated 
by  the  learned  judge  before  whom  the  case  was  tried.  The 
plaintiff,  as  mortgagor,  in  this  state  was.  the  absolute  owner 
of  the  property,  and  had  an  insurable  interest  to  the  extent 
of  its  value,  notwithstanding  the  mortgage,  as  we  under- 
stand the  law.  May,  Ins.  §§  82,  285,  and  case  cited  in  note  4. 
But  this  we  do  not  positively  decide,  for  we  do  not  think 
the  question  properly  in  this  case  from  the  evidence  as 
received. 

The  fourth  defense  consists  in  the  failure  of  the  plaintiff 
to  furnish  proofs  of  loss  with  the  proper  certificate  oT  a 
magistrate  annexed,  as  a  condition  precedent  to  a  recovery^ 
or  of  any  claim  due  or  payable.  The  policy  required  the 
assured  to  ''furnish  and  annex  to  (he  proofs  a  certificate  of 
a  magistrate  nearest  the  place  of  fire,  who  is  not  a  creditor 
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<xc  relative  of  the  assared,  that  he  has  investigated  the  facts 
of  the  case  and  that  the  claim  is  just  and  honest,"  and  pro- 
\ided  that  "until  such  .  .  .  certificate  shall  be  fur- 
nished .  .  .  the  claim  shall  not  be  due  or  payable." 
The  certificate  annexed  to  the  proofs  of  loss  was  that  of 
L.  B.  Sale,  Esq.,  notary  public.  There  was  proof  that  L.  B. 
Sale,  Esq.,  was  not  the  nearest  magistrate  to  the  fire,  and 
there  was  no  proof  that  he  was.  But  the  first  and  par- 
amount objection  to  the  certificate  consists  in  the  fact  that 
ho  was  not  a  magistroite.  In  the  narrower  sense  in  which 
the  term  is  used,  and  in  which  it  must  have  been  used  in 
the  policy,  it  means  "  an  inferior  judicial  officer,  as  a  justice 
of  the  peace."  The  fact  that  the  officer  must  be  a  magis- 
trate nearest  the  place  of  the  fire  would  seem  to  indicate 
that  a  justice  of  the  peace  was  the  officer  intended ;  for  his 
office  and  place  of  business  are  local  and  fixed,  and  he  is 
one  of  a  class  of  magistrates.  In  common  parlance  a  justice 
of  the  peace  is  a  magistrate  and  is  often  called  by  that 
name.  Bouvier's  and  Eapalje  &  Lawrence's  Law  Diction- 
aries and  Webster's  Dictionary  agree  upon  this  limited  use 
of  the  term.  The  president  of  the  United  States  and  gov- 
ernors of  the  states  are  called  magistrates,  but  they  are 
chief  magistrates,  and  of  course  not  intended.  One  thing 
is  very  certain,  a  notary  public  is  not  a  magistrate  and  is 
never  called  a  magistrate.  It  follows,  therefore,  that  the 
proofs  of  loss  in  this  case  had  not  the  proper  certificate  of  a 
magistrate  annexed  to  them,  as  required  by  the  policy.  The 
proofs  of  loss,  otherwise  proper,  were  furnished  to  the  com- 
pany in  proper  time,  and  were  kept  by  the  company  with- 
out objection  until  the  trial.  If  they  were  defective  for 
want  of  a  proper  certificate,  they  should  have  been  re- 
turned for  that  reason  at  once,  so  that  the  proper  certificate 
could  be  obtained.  Retaining  them  without  objection  con- 
stitutes a  waiver  of  any  such  objectionable  defects.  This 
has  been  so  often  decided  by  this  court  that  we  need  not 
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look  elsewhere  for  authority.  Warner  v.  Peoria  if.  <fe  /. 
Ina.  Co.  U  Wis.  318;  KiUips  v.  Putnam  F.  Ins.  Co.  28 
Wis.  480;  O'Canner  v.  Hartford  F.  Ins.  Co.  31  Wis.  165; 
Badger  v.  Olens  Falls  Ins.  Co.  49  Wis.  389;  Badgers. 
Phcsnix  Ins.  Co.  49  Wis.  396.  The  learned  oounsel  of  the 
appellant  seems  to  have  relied  apon  other  defects  in  the 
certificate  which  were  not  known  to  the  company.  Bat 
this  defect,  which  is  paramount  and  palpable,  the  company 
are  presumed  to  have  known.  It  woiQd  be  quite  immaterial 
whether  Mr.  Sale,  the  notary,  was  nearest  the  fire  or  not, 
for  he  was  not  a  magistrate. 

We  can  find  no  errors  in  the  record  which  ought  to  re- 
verse the  judgment. 

By  the  Court. —  The  judgment  of  the  circuit  court  is 
affirmed. 


HuLEHAN,  Respondent,  vs.  Thb   Gbebn  Bat,  Winona  & 
St.  Paul  Railroad  Company,  Appellant 

March  7— March  SS,  1887. 

Bailboads:  Master  and  Servant:  Nbolioencb.  fl)  ObstmctkmM 
on  track:  Negligence  of  co-employee.  fS,  S)  Knowledge  of  cUniger: 
Contributory  negligence:  Burden  of  proof.  (4)  Damages:  Ex- 
penee  for  medical  attendenoe.  (5)  Appeal:  Instructiona  to  jurff: 
Specific  exertion  necessary. 

t.  The  negligence  of  a  section  boss  in  faiUng  to  keep  the  track  dear  of 
obstructions  at  a  point  where  a  brakeman  was  obliged  to  run  along 
the  same  for  the  purpose  of  coupling  cars,  thus  rendering  the  per- 
formance of  that  duty  unnecessarily  dangerous,  is  the  negligence 
of  the  company  and  it  is  liable  for  an  injury  to  the  brakeman 
caused  thereby. 

2  The  burden  is  upon  the  railroad  company  to  show  that  the  brake- 
man  assumed  the  risks  growing  out  of  such  obstructions  by  re- 
maining in  its  employ  after  knowledge  thereof. 

8.  The  fact  that  the  brakeman  had  general  knowledge  of  the  neglect 
of  the  company  to  keep  its  track  deer  about  its  wood-yaidi^  does 
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not  oonclnsiyelj  show  that  he  assumed  all  the  risks  arising  there- 
from, especially  if  he  did  not  know  of  the  obstructions  on  the 
track  at  the  place  where  he  was  injured;  and  it  is  a  question  for 
the  jury  in  such  a  case  whether  he  was  guilty  of  negligence  in  re- 
maining in  the  employ  of  the  company. 

4.  In  an  action  for  personal  injuries,  reasonable  expenses  for  medical 
attendance  are  a  proper  element  of  damages. 

5«  Where  an  instruction  states  the  different  matters  to  be  considered 
in  estimating  damages,  an  exception  should  be  to  the  specific 
matter  claimed  to  be  improper  and  not  to  the  whole  instruction. 

APPEAL  from  the  Circuit  Court  for  Trempealeau  County. 

The  following  statement  of  the  case  was  prepared  by  Mr. 
Justice  Tatloe  as  a  part  of  the  opinion: 

The  plaintiff  was  a  brakeman  on  the  defendant's  road, 
and  received  an  injury  while  in  its  employ.  At  the  time 
the  injury  was  received  he  was  in  the  act  of  coupling  cars 
of  said  company  on  said  road  in  the  usual  course  of  his  em- 
ployment. This  action  was  brought  to  recover  damages  of 
said  company  for  the  injury  so  received.  The  grounds 
upon  which  the  plaintiff  seeks  to  charge  his  injury  to  the 
negligence  of  the  company  are  set  forth  in  the  complaint 
substantially  as  follows :  That  it  was  the  plaintiff's  duty,  as 
such  brakeman,  to  go  between  the  freight  and  other  cars 
for  the  purpose  of  coupling  and  uncoupling  the  same,  using 
the  appliances  therefor  provided  by  the  company,  and  that 
it  was  the  duty  of  the  company  to  provide  safe  and  suit- 
able appliances  therefor,  and  to  keep  its  track  in  repair  and 
free  from  obstructions,  as  well  along  the  side  of  the  track 
as  within  it,  so  as  not  unnecessarily  to  expose  its  employees 
to  danger  of  personal  injury;  that,  notwithstanding  the 
duty  of  the  defendant  in  the  premises,  ^^the  defendant,  on 
the  18th  of  November,  1882,  and  for  a  long  time  prior 
thereto,  carelessly  and  negligently  suffered  and  allowed 
loose  blocks  of  fire-wood  to  be  scattered  about  near  its  said 
track,  and  along  and  close  to  the  margins  thereof,  near 
Plover  station,  on  the  west  side  of  said  road,  where  the 
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plaintiff  and  other  brakemen  were  obliged,  in  performing 
their  duties,  to  run  along  the  side  of  said  track  and  couple 
and  uncouple  cars,  thereby  rendering  it  unnecessarily  dan- 
gerous to  said  plaintiff  and  other  brakemen  in  the  perform- 
ance of  their  duties." 

The  complaint  then  states  the  manner  in  which  the 
plaintiff  was  injured  as  follows:  "  That  on  or  about  the  said 
18th  day  of  November,  1882,  and  at  or  near  the  said  jrfaoe 
or  station  called  Plover,  while  the  said  plaintiff  was  in  the 
employ  of  said  defendant  as  aforesaid,  it  became  the  doty 
of  said  plaintiff,  as  brakeman,  and  necessary,  that  he  shonld 
go  quickly  between  a  box  car  and  a  flat  car  to  make  a 
coupling,  so  called, —  that  is,  to  couple  the  box  car,  which 
was  being  pushed  towards  the  flat  car  which  was  standing, 
to  the  flat  car;  that  said  plaintiff  attempted  to  do  so,  as  he 
was  in  duty  bound  to  do,  when  his  toe  or  foot  struck  against 
one  of  the  said  pieces  or  blocks  of  wood  or  fire- wood,  with- 
out any  negligence  or  carelessness  on  his  part,  but  wholly 
through  the  shiftlessness  and  carelessness  of  the  said  de- 
fendant as  hereinbefore  set  forth,  and  said  plaintiff  was 
thrown  with  great  force,  head  first,  in  between  said  cars, 
and  to  save  himself  from  being  cut  in  two  he  caught  hold 
of  the  draw-bar  of  the  flat  car  at  the  same  time  as  the 
draw-bar  of  the  box  or  moving  car  came  in  collision  with 
it,  smashing  two  fingers  of  the  left  hand  of  said  plaintiff, 
and  permanently  and  for  life  maiming  and  crippling  a  third 
finger,  so  that  two  fingers  had  to  be  cut  off  entirely,  and 
the  third  left  comparatively  useless;  that  said  accident  was 
caused  wholly  by  the  shiftlessness  and  carelessness  of  said 
defendant  in  allowing  its   said  track,  and  the  margins 
thereof,  to  be  incumbered  and  obstructed  by  the  said  loose 
blocks  of  wood,  and  without  any  fault  whateyer  on  the 
part  of  said  plaintiff." 

The  defendant  company  demurred  to  this  complaint  on 
the  ground  that  it  did  not  state  facts  sufficient  to  constitate 
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a  cause  of  action.    The  circuit  court  overruled  the  demoiv 
per.     From  the  order  overruling  such  demurrer  the  defend- 
ant appealed  to  this  court,  and  upon  such  appeal  this  court 
aflSrmed  the  said  order,  holding  that  the  complaint  did  state 
facts  sufficient  to  constitute  a  cause  of  action.    See  58  Wis. 
319-323.    The  cause  was  remitted  to  the  circuit  court,  and 
the  defendant  answered  the  complaint  by  admitting  that  it* 
was  a  corporation  and  operated  a  railroad  as  alleged  in 
said  complaint;  admitted  the  employment  of  the  plaintiff 
as  alleged  in  the  complaint,  and  that  by  such  employment 
it  was  his  duty  to  couple  and  uncouple  cars  on  said  railroad 
as  occasion  should  require.    As  to  all  the  other  allegations 
of  the  complaint  the  answer  was  a  general  denial. 

On  the  trial  in  the  circuit  court  the  jury  were  directed  to 
find  a  special  verdict,  and  they  found  a  special  verdict  as 
follows:    "(1)    Were  the  injuries  complained  of  by  the 
plaintiff  caused  by  the  negligence  of  the  defendant?   An- 
8we7\  Yes.    (2)  If  you  answer  the  first  question  in  the 
affirmative,  state  in  what  such  negligence  consists.    A.  In 
allowing  sticks  or  blocks  of  wood  to  remain  along  the  track. 
(3)  At  the  time  of  plaintiff's  injury,  how  long  had  sticks  or 
blocks  of  wood,  substantially  as  they  remained  at  the  time 
of  the  injury,  existed  along  the  track  where  plaintiff  was 
injured?   A.  Several  days.     (4)  Did  the  existence  of  such 
blocks  or  sticks  of  wood  make  it  dangerous  for  brakemen  to 
couple  cars  at  the  place  of  the  injury?  A.  Yes.    (5)  "Were 
the  sticks  or  blocks  of  wood  along  the  track  at  the  place  of 
injury  allowed  to  fall  there  by  the  employees  on  the  train 
in  loading  the  tender?  A.  Yes.    (6)  Of  the  defendant's  em- 
ployees, whose  duty  was  it  to  remove  such  blocks  and 
sticks?  A.  Section  foreman.   (Y)  Did  not  the  blocks  or  sticks 
exist  along  the  track  substantially  the  same  at  the  time  of  the 
injury  as  at  the  time  when  plaintiff  commenced  work  as 
brakeman?    A.   Yes;    about  the  same,    (8)  Did  plaintiff 
know  of  such  blocks  and  sticks  existing  along  the  track  at 
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the  time  of  the  injury  in  question?    A.  No.    (9)  At  what 
sura  do  you  assess  the  plaintiffs  damages?    A.  $1,300." 

After  the  rendition  of  the  special  verdict,  and  at  the  same 
term,  the  defendant  moved  the  court  for  a  judgment  in  its 
favor  on  such  special  verdict^  This  motion  was  denied  bjr 
the  court,  and  the  defendant  excepted,  and  thereupon  moved 
the  court,  on  the  judge's  minutes,  for  a  new  trial  and  to  set 
aside  the  verdict,  on  the  grounds  stated  in  the  printed  case. 
This  motion  was  also  denied,  and  the  defendant  excepted. 
On  the  plaintiffs  motion,  judgment  was  rendered  in  his 
favor  on  said  verdict,  and  from  said  judgment  the  defend- 
ant again  appeals  to  the  court. 

For  the  appellant  there  was  a  brief  by  EUis^  Oreene  dt 
Merritty  and  oral  argument  by  Mr.  Greene.  To  the  point 
that  the  burden  of  proof  was  on  the  plaintiff  to  show  that 
he  did  not  know  of  the  danger  incurred  by  remaining  in  the 
service,  they  cited  Wharton  on  Neg.  sec.  243;  Wood  on  M. 
&  S.  sees.  382,  419;  Walsh  v.  Peet  Valve  Co.  110  Mass. 
23 ;  WiUiams  v.  Clough^  8  Hurl.  &  N.  258 ;  Wonder  v.  B.  <& 
O.  R.  Co.  32  Md.  411 ;  Warner  v.  Erie  R.  Co.  39  N.  T.  468; 
Skipp  V.  K  C.  R.  Co.  9  Exch.  223;  Riley  v.  Baxendals,  6 
Hurl.  &  N.  445 ;  Beaulieu  v.  Portland  R.  Co.  48  Me.  291. 

E.  C.  Highee^  for  the  respondent. 

Taylob,  J.  We  think  the  decision  upon  the  demurrer  in 
this  case  must  be  held  as  conclusive  upon  the  appellant  that 
it  was  negligence  on  its  part  to  permit  its  track  to  be  in- 
cumbered with  sticks  and  blocks  of  wood  in  the  manner 
alleged  in^  the  complaint,  at  all  places  where  the  plaintiff 
was  called  upon  to  perform  his  duties  in  coupling  or  uncoup- 
ling the  cars  of  the  defendant.  The  allegation  in  the  com- 
plaint is  "  that  it  was  the  duty  of  the  company  to  provide 
safe  and  suitable  appliances  for  coupling  and  uncoupling  its 
oars,  and  to  keep  its  track  in  repair  and  free  from  obstruc- 
tions, as  well  along  the  side  of  the  track  as  withm  it^  so  as 
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not  unnecessarily  to  expose  its  employees  to  danger  of  j)er- 
sonal  injury,"  and  it  then  alleges  facts  showing  that  such 
duty  had  not  been  discharged  by  the  company.    This  court 
having  held  that  the  complaint  stated  facts  constituting  a 
cause  of  action,  it  would  seem  that  if,  upon  the  trial,  the 
facts  are  proved  which  are  alleged  in  the  complaint  as 
establishing  the  neglect  of  such  duty  imposed  by  law  upon 
the  defendant  to  be  discharged  towards  the  plaintiff,  its  em- 
ployee, the  defendant  cannot  be  heard  to  say  in  this  case 
that  no  such  duty  rested  upon  it.    That  question  was  set- 
tled against  him  on  the  former  appeal.    The  only  questions 
to  be  determined  upon  the  trial  of  the  case  are :  (1)  Has  the 
plaintiff  established  by  proofs  the  facts  set  up  in  the  com- 
plaint as  constituting  the  negligence  charged  against  the 
company  ?    (2)  "Whether  such  pegligent  acts,  if  proved,  were 
the  cause  of  the  injury  to  the  plaintiff.    (3)  Whether  the 
plaintiff  had  such  knowledge  of  the  neglect  of  the  company 
in  respect  to  these  matters,  that  he  must  be  presumed  to 
have  assumed  the  risk  of  such  neglect? 

In  this  view  of  the  case  it  was  incumbent  on  the  plaintiff 
to  show  affirmatively  that  at  the  time  the  accident  happened 
the  track,  at  the  place  where  he  was  called  upon  to  couple 
the  cars,  was  in  an  unsafe  condition  by  reason  of  sticks 
and  blocks  of  wood  lying  along-side  of  and  near  the  track; 
that  such  sticks  and  blocks  of  wood  caused  his  injury;  and 
that  such  obstruction  of  the  track  was  either  known  to  the 
company  or  had  existed  for  such  length  of  time  before  the 
accident  as  to  constitute  notice  to  the  company  that  the 
track  was  in  an  unsafe  condition  at  that  place.  These  facts 
are  all  found  by  the  jury  in  favor  of  the  plaintiff,  and  we 
think  upon  evidence  which  is  sufficient  to  support  such  find- 
ings. That  the  first  two  propositions  are  amply  sustained 
by  the  evidence  there  can  be  no  serious  question.  As  to 
the  third,  the  evidence  is  not  so  satisfactory.  Still  there 
was  undonbtedly  sufficient  evidence  to  send  that  question 
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to  the  jury ;  and,  they  having  found  substantially  in  favor 
of  the  plaintiff  on  that  point  under  proper  instructions  bj 
the  court,  the  finding  cannot  be  disregarded  by  this  court. 

The  learned  counsel  for  the  appellant  insists  that  the 
question  whether  negligence  in  keeping  the  roadway  in  a 
safe  and  suitable  condition  is  negligence  which,  as  between 
the  plaintiff  and  the  company,  must  be  chargeable  upon  the 
company  or  upon  a  co-employee  of  the  plaintiff,  is  an  open 
question  in  this  case,  and  he  has  submitted  a  very  able 
argument  upon  the  hearing  to  satisfy  the  court  that  the 
neglect  of  the  company's  servant  who  is  charged  with  the 
duty  of  keeping  the  track  clear  of  obstructions  and  in  a 
safe  and  suitable  condition  for  use  by  those  employees 
whose  duty  it  is  to  use  the  same,  is  the  neglect  of  a  co- 
employee,  for  which  the  company  is  not  chargeable. 
While,  as  said  above,  we  think  the  question  is  not  an  open 
question  in  the  case  at  bar,  we  are  of  the  opinion  that 
under  the  proofs  in  this  case  and  the  decisions  of  this 
court  the  negligence  in  permitting  the  roadway  to  be  ob- 
structed with  sticks  and  blocks  of  wood  was  the  negligence 
of  the  company,  and  not  merely  the  negligence  of  a  co- 
employee  of  the  plaintiff,  within  the  rules  of  law  which 
hold  that  one  employee  cannot  recover  of  the  master  dam- 
ages for  injuries  caused  by  the  negligence  of  a  co-employee. 
Whatever  may  be  the  rule  of  other  courts  upon  this  point, 
we  think  the  following  cases  in  this  court  settle  the  rule 
against  the  contention  of  the  learned  counsel:  Sinith'o,  C, 
M.  cfe  St.  P.  R.  Co.  42  Wis.  520;  Brabhita  v,  C.  i&  N.  W.B. 
Co.  38  Wis.  289;  Wed^ood  v.  C.  AN.  W.  R.  Co.  41  Wis. 
478;  Schultz  v.  CI,  1£.  &  St.  P.  R.  Co.  48  Wis.  375;  Dor^e^ 
V.  P.  (&  C.  Const.  Co.  42  Wis.  583;  Bessex  v.  C.  <&  K  W.  B. 
Go.  45  Wis.  479.  And  my  individual  opinion  is  that  the 
rule  as  stated  in  the  cases  above  cited  is  sustained  by  the 
great  weight  of  authority  in  this  country. 

The  learned  counsel  for  the  appellant  insists  that  the  evi- 
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dence  discloses  that  the  plaintiff  had  full  knowledge  of  the 
alleged  obstraction  of  the  defendant's  track  which  caused 
his  injury,  before  the  accident  happened;  and,  if  he  re- 
mained in  the  employ  of  the  company  after  such  knowledge 
ou  his  part,  he  assumed  all  the  risks  growing  out  of  such 
obstruction.    This  alleged  state  of  facts  is  matter  of  de- 
fense, and  need  not  be  negatived  by  the  plaintiff  in  making 
out  his  case.    The  burden  of  this  defense  is,  under  the  rules 
establisbed  in  the  courts  of  this  state,  upon  the  defendant. 
See  RandaU  v.  N.  W.  Tel.  Co.  54  Wis.  147;  Hoth  v.  Peters, 
55  Wis.  405;  KeUy  v.  G.  <&  N.  W.   R.   Co.  60  Wis.  480; 
Rough  V.  Railway  Co.  100  U.  S.  225;  McNamara  v.  Clin- 
tanviOey  62  Wis.  207.     See,  also,  ItuI.  cfe  St.  L.  R.  Co.  v. 
Horst,  93  U.  S.  291;  Railroad  Co.  v.  Gladmon,  15  Wall.  401. 
This  question  was  also  submitted  to  the  jury,  and  they  found 
in  favor  of  the  plaintiff. 

It  is  urged  that  this  finding  is"  wholly  unsupported  by  the 
evidence.     We  think  otherwise.    The  evidence  shows  that 
the  plaintiff,  when  he  received  his  injuries,  had  only  been 
in  the  defendant's  employ  as  a  brakeman  about  two  weeks ; 
that  he  knew  there  was  wood  scattered  along  the  track 
near  the  wood-piles  on  the  road,  but  that  he  had  not  noticed 
that  wood  was  scattered  along  the  track  at  the  place  where 
he  was  injured.    His  testimony  is  the  only  testimony  given 
on  the  trial  on  the  question.    His  evidence  shows  that  he  had 
a  general  knowledge  of  the  neglect  of  the  company  in  keep- 
ing its  tracks  clear  about  its  wood-yards.    There  is,  how- 
ever, no  evidence  showing  his  knowledge  of  the  condition, 
of  the  track  at  the  place  where  the  injury  occurred.     This 
evidence  is  not  conclusive  upon  the  plaintiff  that  he  assumed 
all  risk  which  arose  from  such  neglect  of  the  company. 
Evwi  had  he  known  of  the  existence  of  the  wood  lying 
along  the  side  of  the  track  at  the  place  where  he  was  in- 
jured, it  would  not  be  conclusive  against  him.    He  might 
have  had  a  general  knowledge  of  the  defects  of  the  road, 
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but  may  not  have  had  such  knowledge  of  the  dangerous 
character  of  such  obstructions  as  to  absolutely  charge  him 
with  the  assumption  of  all  the  risks  arising  &om  such  ob- 
structions. Notwithstanding  his  knowledge  of  the  fact  of 
the  obstructions,  still  it  was  a  question  for  the  jury  whether 
he  was  guilty  of  negligence  in  remaining  in  the  employ  of 
the  defendant  after  such  knowledge.  For  this  reason,  and 
because  there  was  no  evidence  that  he  had  knowledge  of 
the  particular  obstruction  which  caused  the  injury,  we  can- 
not say  that  the  verdict  of  the  jury  upon  this  question  is 
against  the  evidence.  See  Spearhrdcker  v.  Larrabee,  64  Wis. 
5Y8;  Wheeler  V.  Westport,  30  Wis.  392;  Cuihhert  v.  Apple- 
ton,  24r  Wis.  387;  Hussell  v.  M.  <&  St.  Z.  H.  Co.  32  Minn 
230;  Cook  v.  St.  P.,  M.  <&  M.  R.  Co.  34  Minn.  45. 

The  appellant  excepts  to  a  few  isolated  sentences  in  the 
charge  of  the  court.  As  we  understand  it,  one  exception  to 
the  charge  is  that  the  judge  seemed  to  assume  that  there 
was  a  stick  of  wood  near  the  track  where  the  accident  hap- 
pened, and  that  the  plaintiff  stumbled  over  the  same.  Upon 
this  question  there  is  no  conflict  of  evidence.  The  plaintiff 
states  positively  that  there  was  a  stick  of  wood  lying  on  the 
end  of  the  ties,  and  that  he  fell  over  it,  and  to  save  himself 
he  threw  up  his  hand  and  so  received  the  injury.  We  think 
the  learned  judge  might  well  assume  that  this  fact  was 
proved  in  the  case,  in  the  absence  of  any  request  that  the 
fact  should  be  submitted  to  the  jury  as  a  fact  disputed  by 
the-  defendant.  Another  objection  to  the  instructions  is  that 
they  ignore  the  question  whether  the  negligence  was  not 
tiiat  of  a  co-employee.  This  objection  has  been  disposed  of 
above  in  this  opinion. 

It  is  further  objected  that  the  judge  erred  in  stating  to 
the  jury  that,  in  estimating  the  plaintiffs  damages, '^he 
would  be  entitled  to  such  a  sum  as  he  reasonably  expended 
for  the  purpose  of  being  cured  of  his  injury,  and  suchsnm 
as  he  lost  for  his  earnings  by  reason  of  the  time  which  was 
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necessarily  lost  by  his  injury.  Ho  is  also  entitled  to  such 
sum  as  will  fairly  compensate  him  for  the  disfigurement  6f 
his  person  and  the  impaired  use  of  his  hand."  It  is  urged 
that  in  this  statement  the  court  improperly  included  "  what 
he  had  reasonably  expended  for  the  purpose  of  being  cured 
of  his  injuries.'^  There  can  be  no  doubt  that  this  is  a  proper 
item  of  damages  in  cases  of  this  kind.  But  it  is  urged  that 
the  plaintiff  failed  to  show  by  his  evidence  that  he  had  ex- 
pended any  particular  sum  for  that  purpose,  and  therefore 
the  jury  ought  not  to  take  that  into  consideration.  He  did 
show  that  he  had  the  care  of  two  doctors,  one  immediately 
after  his  injury,  and  another  a  day  or  two  after,  who  am- 
putated his  fingers.  There  are  two  reasons  why  the  defend- 
ant ought  not  now  to  avail  himself  of  this  objection:  Mrst^ 
because  the  rule  as  stated  was  the  correct  rule,  and,  if  not 
applicable  to  the  facts  of  the  case  because  of  the  absence  of 
any  evidence  showing  the  amount  of  his  expenses  in  being 
cured,  the  defendant  should  have  called  the  attention  of  the 
court  to  that  fact ;  and  a  second  and  perhaps  better  reason 
why  the  defendant  should  not  now  avail  himself  of  the  ob- 
jection is  that  the  exception  was  not  to  the  particular  fact 
which  is  now  alleged  to  be  error,  but  to  the  statement  aB  a 
whole.  The  exception  was  not,  therefore,  sufficiently  specific, 
as  it  is  admitted  that  most  of  the  matter  excepted  to  was 
properly  given  to  the  jury.  .  Had  the  specific  exception  been 
taken  at  the  trial  which  is  now  taken,  it  is  highly  probable 
that  the  error,  if  any,  would  have  been  corrected  on  the 
Spot. 

On  the  whole  record,  the  case  seems  to  have  been  fairly 
tried,  and  the  damages  awarded  are  moderate,  considering 
the  extent  of  the  plaintiff's  injuries. 

By  the  OowrL — The  judgment  of  the  circuit  court  is 
affirmed. 

See  notes  to  this  case  in  83  N.  W.  Rep.  529.—  Rep. 
Vol.68— S4 
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Sassb,  Plaintiflf  in  error,  vs.  Thk  State,  Defendant  in  error. 

March  7  —  March  gt,  1887. 

Gbdonal  Law  and  Practicb.  f^y  ^)  Improper  remarks  fty  prote- 
cutor:  Error,  when  cured:  New  trial,  (S-6)  View  of  premita: 
Presence  of  counsel:  Absence  of  prisoner:  Object:  Evidence, 

1.  An  error  in  permitting  the  district  attorney,  in  opening  the  case  to 

the  jury,  to  state  that  the  defendant  committed  a  crime  in  Ger- 
many and  fled  from  justice,  and  after  landing  in  this  country  com- 
mitted another  cnme,  etc.,  is  Jield  to  gender  a  new  trial  necessaiy, 
although  the  trial  judge,  in  ruling  that  such  statement  coald  be 
made,  suggested  that  the  fact  that  the  accused  had  committed  one 
crime  was  no  evidence  that  he  committed  the  crime  for  whidi  lie 
was  being  tried,  and  afterwards  instructed  the  jury  not  to  regard 
such  statement  and  that  it  was  not  in  the  case. 

2.  When  the  first  witness  for  the  prosecution  was  called  he  did  not  re- 

spond, and  the  district  attorney  said,  ''  Perhaps  somebody  has  got 
hold  of  him."  Being  reproved  by  the  trial  court,  he  said  "I  will 
prove  it  before  I  get  through."    Held,  improper. 

8.  If  counsel  are  allowed  to  accompany  the  jury  upon  a  view  of  i 
place  where  a  crime  is  alleged  to  have  been  committed,  they  shoold 
not  be  allowed,  while  there,  to  discuss  the  localities  or  call  the  at- 
tention of  the  jury  to.  the  facts. 

4  Qucere,  whether  a  view  may  be  taken  in  the  absence  of  a  defendant 
who  has  not  expressly  waived  his  right  to  be  present 

5.  The  object  of  a  view  is  merely  to  assist  the  jurors  in  weighing  and 
applying  the  evidence.  The  knowledge  derived  from  the  view 
itself  is  no  part  of  the  evidence. 

ERROE  to  the  Circuit  Court  for  Dodge  County. 

The  case  is  sufficiently  stated  in  the  opinion. 

Geo.  W.  Sloauy  for  the  plaintiflf  in  error,  argued,  among 
other  things,  that  the  language  used  by  the  district  attoraey 
in  his  opening  address  was  improper,  and  the  failure  of  the 
court  to  stop  him  then  and  there  is  good  ground  for  a  new 
trial.  1  Am.  Crim.  Rep.  580;  State  v.  Williams,  65  N.  C. 
505;  Ferguson  v.  State,  49  Ind.  33;  Sta;U  v.  Kring,  64  Ma 
691  \  S.C.^  Am.  Crim.  Rep.  313 ;  Long  v.  Staie,  56  Ind.  188; 


Digitized  by  VjOOQIC 


JANUARY  TERM,  1887.  631 

Basse  ys.  The  State. 

Chmm.  V.  Scott^  123  Mass.  239;  Austin  v.  People^  102  III 
261;  People  v.  Tyler ^  36  Oal.  522;  State  v.  Oraham^  62  Iowa, 
108;  State  v.  Williams,  63  id.  135;  Kodgesv.  G.  L.Ins.  da. 
57  K  T.  638;  33  Conn.  471;  41 N.  H.  317;  75  N.  C.  306; 
Williams  v.  State,  61  Wis.  281.    The  accused  must  be  pres- 
ent at  a  view,  unless  he  waives  the  right.    Sec.  4693,  R.  S.; 
Const.,  art.  I,  sec.  7 ;  People  v.  Jones,  11  Pac.  Rep.  501 ;  People 
V.  Bush,  68  Cal.  623 ;  53  Cal.  60 ;  Cooley's  Const.  Lim.  sec.  319 ; 
4  Am.  Grim.  Rep.  417;  Benton  v.  State,  30  Ark.  350;  Demp- 
sey  V,  People,  47  111.  325;  People  v.  McKay,  18  Johns.  217; 
Burley  v.  State,  1  Neb.  385;    Work  v.  State,  2  Ohio  St.  296; 
Oancerni  v.  People,  18  N.  Y.  128;  Wilson  v.  State,  16  Ark. 
601;  Bondv.  State,  17  id.  290;  Brown  v.  State,  16  Ind.  496. 
The  Attorney  General,  for  the  defendant  in  error,  con- 
tended, inter  alia,  that  the  error  in  permitting  the  improper 
remarks  by  the  district  attorney  was  cured.    State  v.  Be- 
gonia, 69  Mo.  490;  State  v.  Wilson,  90  K  C.  736;  State  v. 
Rivers,  id.  738;  Mirnms  v.  State,  16  Ohio  St.  221 ;  Wharton's 
Crim.  Pr.  &  PI.  sec.  803;  State  Banh  v.  Button,  11  Wis. 
373;  Rioliards  v.  Nbyes,  44  id.  609.     It  was  not  error  not  to 
order  the  accused  to  be  present  at  the  view.    Consent  was 
given  in  open  court  that  the  district  attorney  and  counsel 
for  the  accused  should  accompany  the  jury,  and  there  was 
no  order  restraining  the  accused  from  going.     See  People 
V.  Bonney,  19  Cal.  445;  State  v.  Adams,  20  Kan.  323;  State 
V.  Congdon,  14  R.  I.  458;  Rutherford  v.  Gomm.  78  Ky.  639; 
Hillv.  State,  17  Wis.  676;  State  v.  Paylor,  89  N.  C.  539. 

Orton,  J.  The  plaintiff  in  error  was  tried  and  convicted, 
in  the  circuit  court  of  Dodge  county,  for  the  crime  of  mur- 
der in  the  first  degree  for  the  killing  of  William  Martin,  in 
said  county,  on  the  10th  day  of  July,  1885,  and  was  sen- 
tenced to  imprisonment  in  the  state  prison  during  his 
natural  life.  We  refrain  from  any  further  reference  to  the 
evidence  ia  the  case  than  to  say  that  it  appears  to  have 
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been  wholly  circumstantial.  At  the  first  opening  oT  the 
case  to  the  jury  by  the  district  attorney,  and  before  any 
testimony  had  been  taken,  he  stated  to  the  jury  as  follows: 
"The  defendant  committed  a  crime  in  the  old  country,— in 
Germany, —  and  he  fled  from  justice.  He  engaged  passage 
in  one  ship,  and  then  in  another.  He  landed  in  this  country, 
and  went  to  Philadelphia,  committing  a  crime  there.  He  ad- 
taditted  that  he  knocked  a  hole  in  a  man's  head  in  the  oid 
country,  and  by  his  admission  fled  and  committed  a  crime  in 
Philadelphia, —  a  crime  on  one  of  the  citizens  of  this  coun- 
try." To  these  remarks  to  the  jury  the  defendant's  counsel  ob- 
jected. The  circuit  court  overruled  the  objection,  with  the 
remark  as  follows,  viz. :  "  I  suppose  the  previous  history  of 
the  defendant  may  be  given,  but  the  fact  that  he  committed 
one  crime  is  no  evidence  that  he  committed  this.  The  court 
permits  the  district  attorney  to  proceed  as  far  as  to  state  the 
previous  history  of  the  defendant,'  with  the  suggestion,  how- 
ever, that  because  he  committed  one  crime  it  is  no  evidence 
that  he  committed  the  crime  of  which  he  now  stands 
charged."  To  which  ruling  the  defendant's  counsel  excepted. 
The  district  attorney  then  proceeded  as  follows:  "  He  as- 
sumed another  man's  name.  He  obtained  money  under  false 
pretenses,'-  and  told  how  he  came  to  admit  the  crime  before 
stated.  The  district  attorney  afterwards  repeated  the  re- 
mark that  '*  the  defendant  knocked  a  hole  in  a  man's  head," 
which  was  ^Iso  excepted  to.  The  learned  judge  before 
whom  the  case  was  tried  instructed  the  jury,  in  reference  to 
these  remarks  of  the  district  attorney,  as  follows:  "You 
will  not  regard  any  statement  of  counsel  that  the  defendant 
committed  a  crime  in  Germany,  or  that  he  was  a  fugitive 
from  justice,  or  that  he  came  here  under  an  assumed  name, 
all  of  which  things  are  not  in  the  case."  On  denying  the 
motion  for  a  new  trial  in  the  case,  the  learned  judge  re- 
marked as  follows:  "The  district  attorney  stated  in  he 
opening  that  the  defendant  had  been  guilty  of  some  crime 
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in  Germany,  etc.  Whether  that  be  such  an  error  as  will  re- 
verse the  judgment  I  am  not  certain.  That  it  was  error 
permitting  the  district  attorney  to  mak^  the  statement,  I 
haven't  any  doubt;  but  that  it  was  cured  I  am  of  the  im- 
pression. I  am  disposed  to  let  the  supreme  court  pass  upon 
the  question." 

The  language  of  the  learned  judge  in  his  instructions  to 
the  jury  and  in  these  last  remarks  is  here  quoted  to  his 
oredit,  as  well  illustrating  his  characteristic  candor,  frank- 
ness, fairness,  and  sense  of  justice.     And  it  was  thought 
proper  that  it  should  be  reproduced,  to  accompany  and  ex- 
plain his  first  ruling  upon  the  remarks  of  the  district  attor-' 
aqy  in  opening  the  case  to  the  jury.    The  facts  stated  by 
the  district  attorney  would  not  have  been  competent  or 
proper  evidence  if  placed  before  the  jury  under  the  sanctions 
of  an   oath,  and   they  were  much  more  improper  when: 
pressed  upon  the  attention  of  the  jury  by  the  authority  of 
the  prosecuting  officer  of  the  state,  and  produced  a  greater 
and  more  lasting  effect.    These  remarks  of  the  district  at- 
torney, so  grossly  improper,  unprofessional,  and  unjust,  and 
80  repeated  and  asseverated  to  the  jury,  when  their  mindg 
were  entirely  free  from  bias,  prejudice,  or  partiality,  when 
they  had  no  knowledge  or  opinion  of  the  defendant  or  of 
the  merits  or  demerits  of  his  prosecution,  and  before  they 
bad  heard  any  evidence,  and  when  they  were  bound  to  pre- 
sume him  innocent,  must  have  produced  an  ineffaceable  and 
permanent  impression.     After  hearing  the  recital  of  these 
crimes  charged  to  have  been  committed  by  him,  and  that 
he  was  yet  a  fugitive  from  justice,  their  suspicions  were 
aroused,  and  in  their  minds  the  probability  of  his  guilt  in 
the  present  case  was  already  established,  and  they  were 
iwdy  and  in  fit  mood  to  construe  every  fact  and  circum- 
stance in  the  evidence  that  was  afterwards  produced,  and 
rtBSolve  all  doubts,  against  the  prisoner  at  the  bar.     Then, 
after  all  the  evidence  is  given  and  their  opinions  were 
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forming  or  already  formed, —  whether  from  the  evidence 
alone,  or  from  the  evidence  corroborated  and  strengthened 
by  these  terrible  charges  of  the  district  attorney,  they  could 
not  tell, —  and  after  the  court  had  said  in  their  presence, 
directly  in  connection  with  those  charges  of  previous  crimes, 
"  I  suppose  the  previous  history  of  the  defendant  may  be 
given,"  what  avail  was  it  for  the  court  to  instruct  the  jury 
that  they  need  not  regard  any  statement  of  the  district  at- 
torney that  the  defendant  committed  a  crime  in  Germany, 
etc.  ?  They  had  already  regarded  it.  It  was  fastened  upon 
their  minds,  and  was  mingled  with  the  testimony  past  the 
possibility  of  separation,  and  it  had  been  weighed  with  the 
testimony  in  those  nicely  balanced  scales  which  are  made  90 
easily  to  preponderate.  The  statements  had  been  deliber- 
ately made,  and  they  were  approved  by  the  court.  It  was 
too  late,  at  the  end  of  the  trial,  to  correct  the  error.  Their 
full  effect  upon  the  minds  of  the  jury  had  been  produced 
in  prejudicing  them  against  the  prisoner,  and  unfitting  them 
for  an  impartial  hearing  of  the  evidence  and  trial  of  the  case. 
What  though  they  were  told  by  the  court  that  "  the  fact 
that  the  defendant  committed  one  crime  was  no  evidence 
that  he  committed  this  "  ?  This  language  of  the  court  came 
very  near  sanctioning  the  charge  made  by  the  district  at- 
torney, or  taking  it  as  true.  It  was  enough  that  the  defend- 
ant came  before  the  jury  for  trial  for  this  crime,  already 
guilty  of  several  other  crimes  by  the  solemn  and  deliberate 
statement  of  this  high  and  impartial  officer  of  the  state  and 
of  the  court.  It  was  impossible  that  he  should  have  a  per- 
fectly fair  and  impartial  trial  after  this.  I  never  heard  of 
such  an  opening  speech  from  a  prosecuting  officer  before, 
and  I  question  if  there  ever  was  one  so  violent  and  repre- 
hensible. Now  that  this  case  is  before  this  court  on  this 
alleged  error,  to  sanction  it  would  overrule  every  previous 
case  decided  by  this  court  in  which  such  an  error  was  as- 
signed, and  be  in  conflict  with  all  of  the  decisions  of  other 
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courts  upon  this  question.    The  remarks  of  counsel  to  the 

jury  upon  matters  outside  of  the  evidence  in  Bremmer  v. 

O.  B.y  S.  P.  (&  N.  E.  Co.  61  Wis.  114,  which  were  deemed  in 

that  civil  case  sufficient  error  to  reverse  the  judgment,  were 

a  thousand  times  more  harmless.     In  Brovm  v.  Swifieford^ 

44  Wis.  282,  the  remarks  were  far  less  objectionable,  and 

they  were  held  of  sufficient  consequence   to    reverse  an 

otherwise  meritorious  judgment.     Chief  Justice  Ryan  said 

in  that  case:     ^^It  is  sufficient  that  the  extra-professional 

statements  of   counsel  may  gravely  prejudice  the   jury 

and  a-ffect  the  verdict;"  citing  Tucker  v.  Renniker^  41  N. 

H.  317;  ^ate  v.  Smith,  Y5  N.  C.  306;  Ferguson  v.  State,  49 

Ind.  33.     A  great  many  similar  cases  are  cited  in  the  brief 

of  the  appellant's  counsel  in  that  case,  and  in  the  brief  of 

the  learned  counsel  of  the  plaintiff  in  error  in  this  case,  to 

which  reference  may  be  had.    For  these  very  objectionable 

remarks  of  the  district  attorney,  so  approved  by  the  courts 

we  are  compelled  to  reverse  the  judgment  of  conviction  in 

this  case  and  order  a  new  trial. 

After  the  opening  of  the  case,  and  when  the  first  witness 
was  called  for  the  state  and  did  not  respond,  the  district  at- 
torney said,  in  the  presence  of  the  jury, ''  Perhaps  somebody 
has  got  hold  of  him ; ''  intimating  that  some  one  on  behalf 
of  the  defendant  had  tampered  with  the  witness  or  spirited 
him  away.    The  court  so  understood  the  remark,  and  re- 
proved the  district  attorney  for  making  it,  saying  **  that  it 
did  not  follow  that  there  is  any  tampering  with  the  witness 
because  he  was  absent."    The  district  attorney  thereupon 
said,  "I  will  prove  it  before  I  get  through."    He  did  not 
thereafter  even  offer  to  prove  this  charge.    He  evidently 
made  this  unfounded  charge  to  prejudice  the  defendant's 
case  in  the  minds  of  the  jury.    This  may  not  of  itself  be 
such  an  error  as  to  warrant  a  reversal  of  the  judgment,  but 
it  was  grossly  improper,  and  very  unfair  towards  the  pris- 
oner, and  was  wickedly  consistent  with  his  preceding  un- 
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Warrantable  and  reprehensible  assault  upon  the  defendant's 
previous  character. 

The  judgment  must  be  reversed  for  the  above  error,  and 
it  may  be  unnecessary  to  consider  other  errors  alleged  in 
the  record  or  to  determine  whether  they  are  such.  Yet,  as 
the  case  must  again  be  tried  de  novOy  it  would  be  well  to 
avoid  at  least  the  error  assigned  in  relation  to  the  view  of 
the  premises  or  locality  where  the  murder  was  supposed  to 
have  been  committed,  the  manner  in  which  it  was  taken  by 
the  jury,  and  the  legal  purpose  and  effect  thereof  as  stated 
in  the  instructions. 

The  counsel  for  the  state  and  for  the  prisoner  were  both 
allowed  to  be  present  with  the  jury  upon  this  view,  while 
the  prisoner  was  not.  The  respective  counsel  in  their  aflS- 
davits  recriminate  upon  each  other  as  to  their  conduct  in 
attempting  to  direct  the  observation  and  influence  the  judg- 
ment of  the  jury  in  respect  to  the  particulars  of  the  place 
and  the  local  scenes  of  the  various  and  successive  acts  of  the 
drama  while  they  were  making  their  view.  The  court,  in 
allowing  them  to  accompany  the  jury,  cautioned  them,  very 
properly,  not  to  discuss  in  their  presence  the  localities,  but 
told  them,  and  we  think  improperly,  that  they  might  call 
their  attention  to  the  facts,  as  "  Here  is  where  they  found 
him;"  "Here  is  a  barrel;"  "Here  is  where  Gusta  was." 
The  great  temptation  to  improper  communication  with  the 
jury  in  such  an  outdoor  and  informal  view,  and  unrestrained 
discussion  with  them  of  the  relative  bearings  of  objects  and 
plaoes  upon  the  facts  in  issue,  has  caused  us  to  question  the 
propriety  of  leading  the  respective  counsel  into  it.  There 
appears  to  be  no  grave  necessity  that  they  should  attend 
the  jury  upon  such  an  excursion,  and  it  would  seem  that  the 
jury  ought  to  depend  upon  their  own  knowledge  of  the 
case,  derived  from  the  evidence,  and  upon  their  own  un- 
directed and  uninfluenced  observation.  There  is,  on  such  a 
view,  at  least  a  tendency  for  them  to  disband  and  wander 
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about  in  detachments  in  search  of  new  discoveries,  affording 
excellent  opportunities  for  the  polite  and  unsuspected  atten- 
tions of  the  counsol.  It  might  be  as  well  for  the  jury  to  be 
unaccoiTipanied  except  by  the  proper  officer. 

The  jury  were  instructed  upon  the  uses  of  their  view  as 
follows :  "  What  they  saw  legally  becomes  a  part  of  the 
evidence  in  the  case.    That  was  the  purpose  for  which  the 
jury  were  sent  to  view  the  premises."    This  would  appear 
to  be  in  conflict  with  the  decision  of  this  court  in  the 
recent  case  of  Seefdd  v.  (7.,  M.  &  8L  P.  R.  Co,  67  Wis.  96. 
It  is  said  in  the  opinion  in  that  particular  case  that  ^^  the 
knowledge  acquired  by  the  view  was  to  be  used  only  in  de- 
termining the  weight  of  conflicting  testimony  of  value." 
The  object  and  office  of  the  view  are  thus  stated  in  WoLsh- 
hum  V.  MU.  c6  Z.  W.  B.  Co.  59  Wis.  361:  "To  enable  the 
jurors   better  to  understand   the  evidence  on   the  trial." 
This  was  the  purpose  at  common  law.     Jac.  Law  Diet.  tit. 
"View."     It  is  not  to  obtain  oi'iginal  testimony  in  addition 
to  or  contradiction  of  the  evidence  given  in  court,  or  inde- 
pendent of  it,  but  to  obtain  a  more  perfect  knowledge  of  the 
evidence,  and  to  enable  the  jury  to  better  understand  it,  and 
to  consider  it  in  the  light  and  by  the  aid  of  the  sensible  ob- 
jects and  localities  disclosed  by  the  view.   It  is  said  in  Mank- 
miz  V.  a,  M.  (&  SL  p.  R.  Co.  64  Wis.  403 :  "  The  view  of  the 
premises  by  the  jury  is  for  the  purpose  of  assisting  them 
in  weighing  and  applying  the  evidence."    That  case  was 
peculiarly  apt  as  furnishing  the  foundation  of  the  correct 
rule.    There  are  other   cases  in  this  court  and  in  other 
courts,  and  some  of  them  are  cited  by  counsel  in  his  brief, 
which  lay  down  this  as  the  correct  rule.     It  will  be  per- 
ceived that  the  court  in  this  case  extended  the  rule  so 
far  as  to  make  the  knowledge  of  the  jury  derived  from 
the  view   independent   evidence  of  facts  material  to  the 
issue,  without  any  reference  to  that  which  was  given  in 
court    We  may  say  further,  in  respect  to  the  view  in  this 
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case,  on  the  trial  of  the  def emlant  for  a  capital  offense,  that 
we  think  it  very  questionable  whether  it  should  have  been 
taken  in  his  absence,  unless  he  expressly  waived  his  right 
to  be  present. 

We  regret  that  the  error  of  allowing  the  district  attorney 
to  make  such  an  opening  statement  to  the  jury  is  so  marked, 
important,  and  material  that  the  judgment  has  to  be  re- 
versed and  a  new  trial  ordered ;  but,  as  it  is,  it  cannot  be 
avoided. 

By  the  Court — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial  The 
warden  of  the  state  prison  will  surrender  the  plaintiff  in 
error  to  the  sheriff  of  Dodge  county,  who  will  hold  him  in 
custody  until  he  shall  be  discharged  or  his  custody  changed 
by  due  course  of  law. 

See  note  to  this  case  in  82  N.  W.  Rep.  849.—  Bep. 


Pbiiz,  Plaintiff  in  error,  vs.  Thb  State,  Defendant  in  error. 

March  8^  April  It,  1887. 
Excise  laws:  Sale  of  beer  by  brewer  in  another  town. 

Under  sec.  4,  ch.  296,  Laws  of  1885,  a  brewer  camiot  establish  an 
agency  for  tbe  sale  of  his  beer  in  a  town  away  from  his  place  of 
business,  and  seU  to  such  persons  as  desire  to  purchase,  without 
obtaining  a  license  from  the  authorities  of  the  town  where  the  sale 
is  made.    Scanlan  v.  ChUde,  88  Wis.  688,  distinguished. 

Gassodat  and  Orton,  JJ.,  dissent 

ERROE  to  the  Circuit  Court  for  Riddand  County. 

The  case  is  stated  in  the  opinion. 

For  the  plaintiff  in  error  there  was  a  brief  by  Brooki  A 
Dutchevy  and  oral  argument  by  Mr,  Brooks.  They  cited 
Brown  v.  Maryland^  12  Wheat.  419 ;  License  CaeeSy  5  How. 
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504-5  74-,  Baker  v.  CaUendary  118  Mass.  390;  Richards  v. 
Woodward,  113  id.  285;  Soardan  v.  Ghildsy  33  Wis.  663; 
St.  Paul  V.  TroyeTy  3  Minn.  291;  Sariecker  v.  SlaUy  65  Wis. 
171. 

The  Attorney  Oeneraly  and  Z.  K.  Lv^Cy  Assistant  Attorney 
General,  for  the  defendant  in  error,  argued,  among  other 
things,  that  the  legislature  might  prohibit  absolutely  both 
the  manufacture  and  sale  of  intoxicating  liquors.  State  v. 
Dovmery  21  Wis.  277,  279;  Bartemeyer  v.  Iowa,  18  Wall. 
129;  Beer  Co.  v.  Ma68.  97  U.  S.  25;  22  Cent.  L.  J.  281, 
note.  By  the  statutes  in  question  the  legislature  intended 
to  permit  manufacturers  to  sell  at  wholesale  at  the  place  of 
manufacture,  but  did  not  intend  to  grant  to  them  a  privi- 
lege of  selling  to  customers  for  consumption,  which  was 
denied  to  other  persons.  State  v.  Tarvery  11  Lea,  660;  StaAe 
V.  JoyneTy  81  N.  0.  534r. 

Cole,  0.  J.  The  plaintiflf  in  error,  the  defendant  below, 
was  convicted  in  the  circuit  court  of  selling  beer  without  a 
license.  There  is  no  dispute  about  the  facts,  which  are,  in 
brief,  these :  The  defendant  sold  a  keg  of  beer  direct  to  the 
consumer  in  Eichland  Centre  without  having  obtained  a 
license  from  the  authorities  of  the  village  to  sell  beer.  The 
beer  sold  was  a  keg  of  four  gallons,  sealed  and  stamped, 
and  had  the  name  of  the  manufacturer  branded  on  the  keg. 
Of  course  it  was  in  the  original  package,  and  the  defendant 
sold  it  as  the  agent  of  the  manufacturer,  a  brewer  who  re- 
sided at  Musooda,  a  place  about  fifteen  miles  distant  from 
Bichland  Centre.  The  manufacturer  had  a  regular  license 
from  the  United  States  to  manufacture  beer  at  Muscoda. 
He  owned  a  building  in  Eichland  Centre,  where  he  sent 
beer  to  be  stored  and  sold  by  his  agent,  as  he  says,  "  to  any 
one  who  desired  to  get  it."  The  question  therefore  pre- 
sented by  the  record  is,  as  fairly  stated  by  the  assistant  at- 
^rney  general  in  his  brief,  Can  a  brewer  establish  an 
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agency  for  the  sale  of  beer  of  his  own  manufacture  in  a 
town  away  from  his  place  of  business,  and  sell  to  such  per- 
sons as  desire  to  purchase,  without  obtaining  a  license  for 
carrying  on  such  business  from  the  town,  city,  or  village 
authorities  in  which  the  sale  is  made?  We  think  this  ques- 
tion must  receive  a  negative  answer.  The  sale  Avas  made 
in  May,  1886,  and  the  provisions  of  ch.  296,  Laws  of  1885, 
apply  to  it.  Sec.  4  of  that  statute  provides,  in  substance, 
that  if  any  person  shall  vend,  sell,  deal,  or  traffic  in,  or,  for 
the  purpose  of  evading  any  law  of  this  state,  give  away, 
any  spirituous,  malt,  ardent,  or  intoxicating  licjuors  or  driolcs 
in  any  quantity  whatever,  without  first  having  obtained  a 
license  or  permit  therefor  as  required  by  that  chapter,  be 
shall  be  deemed  guilty  of  a  misdemeanor,  and  on  convicti(m 
thereof  shall  be  punished,  etc.  The  language  of  this  enact- 
ment is  clear,  comprehensive,  and  explicit,  and  really  lea?a 
but  little  room  for  construction.  The  words  ''if  .any  persoa 
shall  vend,"  etc.,  are  broad  enough  to  include  the  sale  made 
by  the  defendant,  and  unless  by  some  subtle  or  forced  in- 
terpretation an  exception  is  made,  or  the  words  are  limited 
in  their  plain  meaning,  they  must  be  held  to  cover  the  case. 
But  the  learned  counsel  for  the  defendant  says  the  manu- 
facture of  beer  is  a  lawful  pursuit  or  business  in  this  state 
under  the  regulations  prescribed  by  Congress,  and  thatsucb 
lawful  business  carries  with  it  the  implied  right  to  sell  the 
manufactured  product  in  the  original  package  to  any  one 
who  may  desire  to  purchase  it.  But  we  suppose  it  is  a  well- 
settled  principle  in  the  jurisprudence  of  the  country  that 
the  legislature  may  entirely  prohibit  the  sale  of  malt  or 
spirituous  liquors  within  the  state  by  laws  prospective  in 
their  operation.  Judge  Cooley  says :  "  Those  statutes  which 
regulate  or  altogether  prohibit  the  saleof  intoxicating  drinks 
as  a  beverage  have  also  been  by  some  persons  supposed  to 
conflict  with  the  federal  constitution.  Such  of  them,  how- 
ever, as  assume  to  regulate  merely,  and  to  prohibit  sales  by 
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Other  persons  than  those  who  are  licensed  by  the  public 
aatborities,  have  not  suggested  any  serious  question  of  con- 
stitutional power.  They  are  but  the  ordinary  police  regu- 
lations, such  as  the  state  may  make  in  respect  to  all  classes 
of  trade  or  employment.  But  those  which  undertake  alto- 
gether to  prohibit  the  manufacture  and  sale  of  intoxicating 
drinks  as  a  beverage  have  been  assailed  as  violating  express 
provisions  of  the  national  constitution,  and  also  as  subversive 
of  fundamental  rights,  and  therefore  not  within  the  grant 
of  le^lative  power."    Const.  Lim.  582. 

So  far  as  the  imported  product  is  concerned,  while  it  re- 
mains unbroken  in  the  original  package,  it  is  under  the 
protection  of  the  commercial  clause  of  the  constitution. 
But  as  soon  as  the  package  is  broken  up  for  use  or  for  retail 
in  the  hands  of  the  importer  it  is  under  state  regulation. 
There  can  be  no  doubt  of  the  power  of  the  legislature  to 
regulate  the  sale  of  beer  manufactured  in  this  state  while 
in  the  bands  of  the  manufacturer.  The  only  question  is, 
Has  it  done  so?  We  have  indicated  our  opinion  that  the 
law  as  it  now  stands  applies  to  the  sale  made  by  the  de- 
fendant. 

But  the  counsel  relies  upon  the  decision  of  Seanlan  v. 
Childsy  83  Wis.  663,  where  it  was  held  that  the  manu- 
facturer of  ale  and  beer  or  other  spirituous  liquors  had  the 
right  to  sell  his  product  to  a  dealer,  according  to  the  usual 
custom  of  such  manufactures,  without  taking  out  a  license. 
In  that  case  the  beer  and  ale  were  sold  in  the  place  where 
manufactured,  in  the  original  casks  as  put  up,  at  wholesale, 
to  a  retail  dealer  in  the  same  city  who  kept  a  saloon  and 
sold  beer  at  retail,  having  a  city  license  for  that  purpose, 
('hief  Justice  Dixon  gave  the  opinion  in  that  case,  and  by  a 
course  of  reasoning  reached  the  conclusion  that  the  excise 
law  applied  "  only  to  the  vending  of  liquors  at  wholesale  or 
••etail  by  persons  who  buy  for  that  purpose  and  carry  on 
tliat  bosinesS)  and  not  to  sales  by  manufacturers  of  articles 
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made  by  themselves  and  put  up  and  disposed  of  in  qoanti- 
ties  to  dealers  according  to  the  usual  course  of  such  manu- 
facture and  of  the  trade  connected  with  it."  The  writer 
participated  in  that  decision,  and  assumes  his  full  measure 
of  responsibility  for  it.  Whether  he  would  so  construe  the 
excise  laws  now  is  an  immaterial  inquiry.  We  are  all  cer- 
tainly opposed  to  extending  that  decision  to  any  case  which 
by  its  facts  is  not  fully  brought  within  it.  The  case  before 
us  is  essentially  different  from  Scardan  v.  ChUda.  Here  the 
beer  was  sold  directly  to  the  consumer,  at  a  place  distant 
from  where  it  was  manufactured.  As  the  assistant  attor- 
ney general  says,  the  brewer  established  an  agency  for  the 
sale  of  beer  of  his  own  manufacture  in  a  town  away  from 
his  place  of  business,  and  sold  to  such  persons  as  desired  to 
purchase,  without  obtaining  any  license  from  the  authori- 
ties of  the  village  where  the  sale  was  made.  We  have  no 
doubt  whatever  that  this  was  a  violation  of  law.  It  is  true, 
the  excise  law  upon  this  precise  point  is  now  substantially 
as  it  has  been  since  it  was  first  enacted  in  1851.  In  Soanlan 
V.  Childs  much  stress  was  laid  upon  the  practical  construction 
of  the  excise  law  by  the  oflBcers  of  the  government  whose 
duty  it  was  to  execute  it.  Whatever  force  there  was  in 
that  argument  in  1873  has  been  greatly  strengthened  in 
view  of  the  fact  that  the  excise  law  has  been  revised  more 
than  once  since  the  Scardan  Case  was  decided,  and  no  ma- 
terial change  has  been  made  in  its  phraseology  on  this  sub- 
ject. The  legislature  must  be  presumed  to  have  known  of 
the  interpretation  which  had  been  placed  upon  the  law; 
that  it  had  beea  held  that  it  did  not  apply  to  a  manufact- 
urer selling  his  products  in  quantities  to  a  dealer  who  sold 
them  to  other  persons,  having  a  license  for  that  purpose. 
It  is  certainly  a  consideration  of  much  weight  that  the  con- 
struction placed  upon  the  law  in  the  Scanlan  Case  has  been 
apparently  acquiesced  in  as  correct  by  the  legislature,  since 
its  language  has  not  been  changed.    But,  as  we  have  said, 
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we  are  opposed  to  the  extension  of  the  Scanldn  decision  to 
any  case  which  does  not  come  fully  within  its  materlW 
facts. 

The  defendant's  counsel  relied  upon  the  decision  in  Sar- 
lecker  v.  StatCy  65  Wis.  ITI,  as  having  an  important  bearing 
upon  this  case.  We  cannot  perceive  that  it  applies  to  it; 
hence  it  need  not  be  commented  upon. 

It  follows  from  these  views  that  the  conviction  of  the  de- 
fendant below  must  be  affirmed. 

By  the  Court. —  Judgment  affirmed. 

Cassoday,  J.    I  am  unable  to  concur  in  the  reasoning  of 
the  chief  justice  in  the  opinion  filed,  as  to  the  scope  of  the 
decision  in  Scanlan  v.  ChUds,  33  Wis.  666,  667.    That  de- 
cision was  made  before  the  writer  hereof  became  a  member 
of  this  court;  but  he  recognizes  the  imperative  duty,  gen- 
erally acted  upon,  that  a  court  of  last  resort  should  adhere 
to  its  own  decisions  until  convinced  that  they  are  clearly 
wrong,  and  then  squarely  overrule  them,  to  the  end  that 
the  people  may  know  just  what  the  laws  are,  so  as  to  shape 
their  conduct  accordingly  or  change  the  law  in  the  only 
legitimate  way, —  b}^  legislation.     In  the  case  at  bar  neither 
course  is  to  be  pursued,  if  I  correctly  understand  the  sig- 
nificance of  the  opinion  of  the  court  in  the  case  mentioned. 
It  is  conceded  in  the  opinion  filed  herein  that  the  statutes 
under  which  that  decision  was  made  were  substantially  the 
same  as  the  statutes  under  which  this  is  made.    The  stat- 
utes then,  as  well  as  now,  after  prescribing  the  conditions 
upon  which  licenses  might  be  granted  to  sell  at  retail  and 
also  at  wholesale,  provided  that  "  if  any  person  shall  vend, 
sell,  deal,  or  traffic  in,  or,  for  the  purpose  of  evading  any 
law  of  this  state,  give  away,  any  spirituous,  malt,  ardent, 
OP  intoxicating  liquors  or  drinks  in  any  quantity  whatever, 
without  first  having  obtained  a  license  or  permit  therefor 
as  required  by  this  chapter,  he  shall  be  guilty  of  a  misde- 
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meanor,"  etc.  Sec.  5,  ch.  36,  R  8.  1858;  sec.  5,  ch.  179, 
lAws  of  1874;  sec.  1550,  R  S.;  sec.  4,  ch.  296,  Laws  <rf 
1885.  In  the  case  cited  it  was  conceded  that  the  manu- 
facturer of  the  beer  and  ale  had  no  such  license.  Yet  the 
court  in  that  case  said,  per  Dixon,  C.  J.,  that  "  the  mano- 
facture  of  ale  or  beer,  or  of  any  spirituous  or  intoxicating 
liquor,  has  never  been  prohibited  by  legislative  enactment, 
nor  has  a  license  for  such  manufacture  been  required  or  any 
duty  or  impost  laid  thereon  by  statute.  The  statutes  of  the 
state  are  silent  upon  the  subject,  so  that  the  manufacture 
cannot  but  be  a  lawful  pursuit  or  business ;  and,  that  being 
so,  it  seems  to  follow  that  the  sale  in  packages  or  casks,  ac- 
cording to  custom  among  the  makers  of  such  articles,  fc 
also  lawful,  unless  such  sale  is  regulated  or  restricted  by 
some  express  statutory  provision.  The  authority  to  make 
implies  the  authority  to  sM  in  the  accustomed  way,  except 
so  far  as  the  legislature  has  imposed  some  positive  restric- 
tion or  expressly  enacted  to  the  contrary.  .  .  .  The 
question  presented,  therefore,  is  whether  this  implied  right 
has  been  abridged  or  taken  away  by  the  prorisions  of  the 
excise  law  above  cited ;  and  it  seems  clear  to  our  minds  it 
has  not.  .  .  .  The  statute  may  contain  words,  it  is  true, 
which  by  latitude  of  construction  might  include  such  sales 
by  manufacturers;  but  those  are  restrained,  and  such  con- 
struction forbidden,  by  the  context.  The  pi'actical  con- 
struction, that  which  has  been  so  long  given  to  the  statute 
by  the  executive  and  administrative  officers,  is,  in  our  jodg- 
raent,  the  correct  one;  and  it  must  accordingly  be  held  that 
the  sales  in  question  by  the  manufacturer  were  lawful,  not- 
withstanding he  had  obtained  no  license  to  make  them. 
And  this  conclusion  is  confirmed  by  the  consideration,  abo 
alluded  to  by  counsel,  that  no  adequate  or  suitable  provif- 
ion  is  made  by  statute  for  the  licensing  of  such  sales  by 
manufacturers, —  a  circumstance  which  tends  very  stronglj 
to  show  that  the  obtaining  of  a  license  was  not  inteoded.'* 
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The  logic  of  this  decision  is  very  plain.    It  is,  in  effect,  that 
the  statutes  mentioned  did  not  include  such  manufactur- 
ers; that  they  were  at  liberty  to  so  manufacture  without 
obtaining  any  such  license;  that,  having  acquired  such  prod- 
uct by  their  own  manufacture,  they  had  the  implied  right 
to  sell  the  same  without  such  license.    I  am  not  now  arguing 
whether  that  decision  is  sound  or  unsound,  but  simply  that 
the  case  at  bar  comes  within  it.     If  that  decision  is  right, 
then  it  seems  to  me  this  is  necessarily  wrong;  and,  if  this 
decision  is  right,  then  that  should  be  squarely  overruled. 
True,  in  that  case  the  sale  of  the  beer  and  ale  was  in  the 
city  where  it  was  manufactured ;  but  the  statute  made  no 
such  exception.     On  the  contrary,  the  same  statutes  which 
punish  sales  without  a  license  here,  wore  then  in  force  there. 
True,  in  that  case  the  sale  was  to  a  dealer,  but  there  was 
nothing  in  the  statute  then,  and  there  is  nothing  in  the 
statute  now,  which  makes  the  right  to  sell  depend  upon  the 
business  6r  occupation  of  the  purchaser.     It  was  the  selling 
without  such  license  that  the  law  punished,  and  not  merely 
because  the  sale  was  to  A.  instead  of  B.    The  statute  no 
more  make  the  punishment  dependent  upon  the  business  of 
the  purchaser  than  it  does  upon  his  nationality  or  complex- 
ion.   I  am  not  aware  of  any  rule  of  construction  which 
should  make  the  operation  of  a  statute  dependent  upon  any 
such  extrinsic  circumstances.    I  repeat,  the  doctrine  asserted 
in  Soanlan  v.  Childs  should  either  be  applied  in  its  integrity 
to  cases  as  they  arise,  or  be  squarely  overruled. 

Obton,  J.    I  concur  in  the  above  opinion. 
Vol.  68  — 85 
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Saob  and  others,  Bespondents,  ts.  Thb'  Town  of  Fifield 
and  others,  Appellants. 

March  fSi-- April  12,  1887. 

(1)  Equity:  Iniunddon:  Illegal  tax,    (M^  S)  Highway  taaes:  Powen 
of  electors  and  of  supervisors, 

1.  An  injunction  will  not  be  granted,  at  the  salt  of  tax-payere,  to  re- 
strain town  officers  from  issuing  town  or  road  orders  or  incnrriiig 
expense  in  antioipatioa  of  the  collection  of  a  tax  TOted  for  highwsj 
purposes  in  excess  of  the  amount  authorized  by  law,  or  from  plac- 
ing such  tax  upon  the  tax  roll. 

$,  Under  sec.  1340,  R.  S.,  as  amended  by  ch.  163,  Laws  of  1888,  Uie 
electcMTs  of  a  town  containing  two  congressional  townships  may 
direct  the  sapervisers  to  assess  as  highway  taxes  any  amount  not  ex- 
ceeding fifteen  mills  on  the  dollar  of  the  valuation  of  property  is 
the  town,  provided  such  amount  does  not  exceed  93,000  and  seven 
mills  on  the  dollar  of  such  valuation. 

8.  In  such  a  town  it  had  been  decided  to  collect  the  highway  taxes  in 
money.  The  valuation  of  property  exceeded  $600,060.  *The  elect- 
ors voted  to  raise  a  highway  tax  of  $5,000.  Held^  that  if  it  wat 
necessary  thereafter  for  the  supervisors  to  direct  the  assessment 
of  so  many  mills  on  the  dollar  as  would  make  such  sum  of  $5,000, 
they  might  do  so  by  directing  that  amount  to  be  apportioned  upon 
the  assessment  roll. 

APPEAL  from  the  Circuit  Court  for  Price  County. 

The  following  statement  of  the  case  was  prepared  by  Ifr. 
Justice  T AYLOB  as  a  part  of  the  opinion : 

This  action  is  brought  by  the  plaintiffs,  owners  of  real 
estate  subject  to  taxation  in  the  town  of  Fifield^  to  have  it 
adjudged  by  the  court  that  a  vote  of  the  electors  of  said 
town,  at  the  annual  town  meeting  in  said  town,  on  the  first 
Tuesday  of  April,  1886,  to  raise  $5,000  as  a  road  tax  in  said 
town  for  the  year  1886,  is  void  as  to  the  sum  of  $3,000,  and 
to  restrain  the  supervisors  of  said  town  from  incurring  any 
expense,  auditing  any  bills,  or  issuing  any  orders  on  the 
strength  of  said  vote  to  raise  $5,000  for  such  road  purposes 
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for  the  year  1886,  in  exoess  of  $2,000,  and  to  restrain  the 
chairman  and  clerk  from  signing  any  orders  on  the  road 
/and  of  said  town,  or  in  anticipation  of  the  levy  of  said 
$5,000,  in  excess  of  the  sum  of  $2,000.    The  material  alle- 
gations of  the  complaint,  after  the  formal  parts  thereof,  are 
that  the  plaintiffs  are  large  owners  of  real  estate  in  said 
town  subject  to  taxation;  that  said  town  of  Fifidd  contains 
more  than  two  congressional  townships;  that,  by  reason 
thereof,  the  town  has  no  authority  to  levy  upon  the  taxable 
property  thereof,  to  be  raised  in  money,  exclusive  of  the 
mill  tax,  any  sum  in  excess  of  $2,000;  that,  at  the  town 
meeting  in  said  town  in  1886,  the  electors  of  said  town 
voted  to  raise  for  highway   purposes,  to  be  collected  in 
money  from  the  taxable  property  of  said  town,  the  sum  of 
$5,000 ;  that  said  vote  of  the  electors  was  illegal  and  void 
as  to  the  excess  over  $2,000.    The  complaint  then  alleges 
that  the  supervisors  of  said  town  intend  to  and  will,  unless 
restrained  by  the  court,  issue  town  or  road  orders  in  antici- 
pation of  the  levy  and  collection  of  said  sum  of  $5,000;  that 
there  is  no  money  in  the  treasury  of  said  town  to  pay  road 
or  highway  orders,  and  no  money  whatever  belonging  to 
the  highway  fund;  and  that  the  plaintiffs  are  informed  and 
believe  that  said  supervisors  intend  to  proceed  with  road 
work,  and  incur  expense  on  the  strength  of  said  vote,  to  the 
full  amount  of  said  sura ;  that  the  town  clerk  of  said  town 
intends  to,  and  unless  restrained  by  the  court  will,  place  said 
sum  of  $5,000  in  the  tax  roll  for  collection,  and  will  extend 
the  same  proportionately  as  a  tax  upon  the  real  estate  and 
personal  property  of  said  town.    This  action  was  com- 
menced on  the  4th  day  of  Ma}^  1886. 

To  the  complaint  the  appellants  answered,  admitting  that 
the  plaintiffs  owned  taxable  real  estate  in  said  town ;  that 
said  town  was  duly  organized,  and  comprised  more  than 
two  congressional  townships;  that  the  persons  named  .as  de- 
fendants in  the  complaint  were  the  supervisors  and  town 
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clerk  of  said  town ;  al.so  admitting  the  corporate  character 
of  the  plaintiffs.  The  defendants  answered  further  as  fol- 
lows: *'The  defendants,  further  answering,  and  for  a  de- 
fense to  said  complaint,  allege  that  heretofore,  and  at  the 
annual  town  meeting  held  in  and  for  defendant  town  of 
Flfield  for  the  year  1881,  the  electors  of  said  town,  then  and 
there  assembled,  voted  upon  the  question  of  collecting  the 
highway  taxes  in  said  town  in  money,  and  did  then  and 
there  decide  to  collect  such  taxes  in  money,  by  voting  in 
the  aflarmative  upon  the  following  motion,  to  wit:  *  Moved 
and  seconded  that  the  road  tax  hereafter  be  collected  in 
money,  as  all  other  tax  is,  until  this  motion  is  rescinded;' 
that  said  motion,  by  the  vote  of  said  electors,  was  carried 
a,t  said  meeting,  and  by  the  adoption  thereof  it  was  decided 
to  collect  the  highway  taxes  in  money;  that  said  vote  has 
never  been  rescinded,  and  that  the  highway  taxes  for  that 
year  and  ever  since  have  been  collected  in  money  and  at  the 
same  time  and  in  the  same  manner  as  other  town  taxes,  and 
as  a  substitute  for  and  in  lieu  of  any  and  all  other  taxes  for 
highway  purposes,  including  the  mill  tax,  so  called;  that 
pursuant  to  said  vote  so  passed,  the  electors  of  said  town, 
assembled  at  the  annual  town  meeting  for  the  year  1886, 
voted  to  raise  the  sum  of  $5,000  for  highway  purposes;  and 
that  the  said  sum  does  not  exceed  the  limitations  now  pre- 
scribed by  law.  Further  answering,  defendants  deny  each 
and  every  material  allegation  in  said  complaint  contained, 
not  hereinbefore  specifically  admitted,  explained,  or  denied. 
Wherefore  the  defendants  demand  judgment  against  the 
plaintiffs  for  their  costs  and  disbursements  in  this  action.*' 
A  temporary  injunction  was  issued  on  the  ex  parte  appli- 
cation of  the  plaintiffs.  After  filing  the  answer,  the  defend- 
ants moved  to  dissolve  the  injunction.  This  motion  was 
made  on  the  pleadings  and  a  certified  statement  of  the  ag- 
gregate valuation  of  the  taxable  property  in  said  town. 
This  statement  shows  that  the  value  of  the  taxable  property 
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in  said  town  for  the  year  1885  was  $516,815.77.  The  raotion 
was  beard  by  the  circuit  court,  and  denied,  and  from  the 
order  denying  the  motion  to  dissolve  said  injunction  the  de- 
fendants appeal  to  this  court. 

The  cause  was  submitted  for  the  appellants  on  the  brief 
of  I£.  Barry. 

For  the  respondents  there  was  a  brief  by  Marshall  <& 
JenkiTiSy  and  oral  argument  by  Mr.  JenJcina.  To  the  point 
that  authority  to  tax  must  be  derived  from  some  statute, 
they  cited  Minotv.  West  Roxbury,  112  Mass.  1;  WahUchlar 
ger  v.  Liberty^  23  Wis.  362.  The  electors  of  a  town  have 
no  authority,  either  by  express  statute  or  by  judicial  con- 
struction of  any  statute,  to  vote  a  highway  tax  exceeding 
$2,000,  but  any  amount  in  excess  of  that  sum  must  be  as- 
sessed as  a  mill-tax  by  the  supervisors.  Sees.  1239,  1240, 
B.  S.,  as  amended  by  ch.  163,  Laws  of  1883. 

Taylor,  J.  The  appellants  insist  that  the  circuit  court 
erred  in  refusing  to  dissolve  the  temporary  injunction  — 
(1)  because  the  complaint  does  not  state  facts  which,  if  ad- 
mitted to  be  true,  would  justify  the  court  in  granting  the 
relief  prayed  for  in  the  complaint,  even  if  it  were  admitted 
that  the  electors  of  said  town  had  no  authority  to  vote  a 
road  tax  upon  the  taxable  property  of  said  town  exceeding 
the  sum  of  $2,000 ;  and  (2)  because  the  answers  of  the  ap- 
pellants show  clearly  that  there  was  no  intention  on  the 
part  of  the  defendants  to  levy  or  collect  a  road  tax  in  said 
town  for  the  year  1886  in  excess  of  the  amount  authorized 
by  the  laws  of  the  state. 

It  seems  to  us  that,  unless  we  overrule  the  case  of  Judd 
D.  Fox  Lake^  28  Wis.  583,  we  must  hold  that  the  plaintiffs 
have  not  in  their  complaint  stated  facts  suflBcient  to  entitle 
them  to  equitable  relief.  In  that  case  the  complaint  alleged 
that  the  electors  of  the  town  illegally  voted  to  raise  a  tax 
of  $500  upon  the  taxable  property  of  the  town  for  the  pur- 
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pose  of  graveling  a  street  within  the  village  of  Fox  Lake, 
and  further  alleged  that  the  officers  of  the  town  intended 
and  threatened  to  proceed  to  gravel  said  street  in  pursaanoe 
of  said  vote,  and  to  expend  thereon  the  said  sum  of  $500 
at  the  cost  and  expense  of  the  tax-payers  of  the  town  of 
Fox  Lake,  and  to  draw  upon  and  sign  orders  on  the  town 
treasurer  for  the  payment  of  the  said  $500,  and  take  any 
steps  necessary  and  do  any  official  act  in  furtherance 
thereof,  etc. ;  that  they  threaten  and  intend  to  insert,  or 
cause  to  be  inserted,  the  said  sum  of  $500  in  the  tax  roll  of 
said  town,  etc.  The  relief  prayed  in  said  complaint  was  that 
the  defendant  be  enjoined  from  carrying  said  resolution  into 
effect,  and  from  doing  any  work,  or  expending  any  money,  or 
certifying,  assessing,  or  levying  any  tax,  under  said  resolu- 
tion, and  in  pursuance  or  in  furtherance  thereof,  and  that 
said  resolution  and  the  proceedings  therein  may  be  declared 
null  and  void,  and  further  praying  for  a  perpetual  injunc- 
tion, etc.  An  injunction  had  been  issued  in  that  case,  as  in 
the  case  at  bar,  and  the  defendants  moved  to  dissolve  the 
injunction  upon  a  demurrer  to  the  complaint  and  upon  affi- 
davits denying  some  of  the  statements  of  the  complaint 
The  injunction  was  dissolved,  and  the  plaintiffs  appealed  to 
this  court.  Upon  such  appeal  this  court  affirmed  the  order. 
Some  of  the  facts  stated  as  appearing  in  said  case  are  taken 
from  the  printed  case  therein,  and  do  not  appear  in  the  re- 
port of  the  case.  Chief  Justice  Dixon,  in  delivering  the 
opinion  of  the  court, says:  "  The  motion  here  being  equiva- 
lent to  a  demurrer  to  the  complaint  for  want  of  equity  or 
want  of  jurisdiction,  the  question  presented  is  whether  the 
complaint  states  any  sufficient  ground  for  equitable  cogni- 
zance or  for  relief  by  the  writ  of  injunction."  After  citing 
and  commenting  upon  the  cases  of  Peck  v.  School  DiM. 
21  Wis.  516,  and  Whiting  v.  S.  <&  F.  du  L.  R.  Co.  35  Wvl 
167,  the  learned  chief  justice  says: 
"  The  case  differs  materially  from  all  these.    It  is  not  the 
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ease  of  an  appareatly  valid  contract  entered  into  by  the 
offioers  of  the  corporation,  bat  which  is  in  reality  invalid 
by  reason  of  some  extrinsic  defect;  not  one  of  the  impending 
unauthorized  execution  and  delivery  by  the  oflBlcers  of  nego- 
tiable pap^r  which,  in  the  hands  of  a  holder  for  value  with- 
out notice,  will  become  valid  and  obligatory  against  the 
corporation;  and  not  one  where  any  apparent  lien  has  been 
created  or  cloud  exists  upon  the  title  to  real  estate.    It  is, 
supposing  the  resolution  of  the  voters  in  town  meeting  to 
have  been  unauthorized  and  the  proposed  tax  illegal,  at 
most  a  mere  anticipated  or  threatened  invasion  of  the  legal 
rights  of  the  plaintiffs,  which  as  yet  has  ripened  into  noth- 
ing injurious  or  detrimental  to  them  at  all,  and  perchance 
may  never  do  so,  but  which,  if  it  ever  should,  would  not  in 
its  nature  be  irreparable,  but  might  be  redressed  by  the 
ordinary  processes  known  to  courts  of  law  and   equity. 
Should  the  oflBcers  of  the  town  attempt  to  carry  the  resolu- 
tion into  effect,  and  assess  a  tax  wholly  unauthorized  and 
illegal,  as  the  complaint  charges,  the  plaintiffs  will  have 
their  action  at  law  to  recover  back  the  money  if  paid  under 
protest  or  on  levy  or  distress  of  personal  property ;  and  if 
the  same  be  extended  a^nst  the  real  estate,  they  will  also 
have  their  suit  in  equity  to  remove  the  supposed  lien  and 
cloud  from  their  title.    The  complaint  presents,  therefore, 
the  naked  question,  whether  under  such  circumstances  the 
aid  of  equity  can  be  successfally  invoked  to  declare  in  ad- 
vance that  certain  acts  of    public  officers,   proposed  or 
threatened  in  the  future  to  be  done,  will,  if  performed,  be 
illegal  and  void.    We  are  clearly  of  opinion  that  it  cannot." 
I  have  quoted  at  length  from  the  opinion  in  the  case 
above  cited,  because  it  seems  to  dispose  of  one  of  the  main 
questions  arising  in  the  case  at  bar. 

The  cases  of  Zawson  v.  Schnellen^  33  Wis.  288;  Phillips 
V,  Albany,  28  Wis.  340;  Lynch  v.  K,  L.  F.  A  M.  R.  Co,  57 
Wis.  430, — are  all  cases  where  the  towns  were  about  ille- 
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gaily  to  issue  negotiable  bonds  which  would  be  good  in  the 
hands  of  bona  fide  purchasers,  and  come  within  the  rale 
stated  in  Whiting  v.  S.  <&  F.  du  L,  R.  Co,  &upra.  The 
case  of  Nevil  v.  Cliford^  55  Wis.  161,  was  sustained  upon 
the  allegations  of  fraud  and  collusion  between  the  plaintiff 
in  the  judgment  and  the  officers  of  the  district,  and  it  was 
doubtful  whether  the  tax-payers  could,  in  an  action  to  avoid 
the  tax  levied  to  pay  such  judgment,  attack  the  validity  of 
the  same.  See  pages  170  and  171  of  report.  The  case  of 
Willard  v.  Comstock,  58  Wis.  565,  was  an  action  to  restrain 
the  county  officers  from  fraudulently  and  illegally  appro- 
priating the  property  of  the  county,  and  the  action  was 
sustained  on  the  'ground  that  the  tax-payer  had  no  other 
adequate  remedy.  If  the  authorities  of  the  municipality 
fraudulently  squander  its  property  and  assets,  the  tax-payer 
is  irreparably  injured,  because  it  necessitates  the  coUectioa 
of  greater  taxes  to  pay  the  legitimate  charges  against  the 
municipality;  and  unless,  therefore,  the  tax-payer  can  re- 
strain the  unlawful  and  fraudulent  disposition  of  such  prop- 
erty of  the  municipality,  he  is  entirely  remediless.  None 
of  the  cases  in  this  court,  since  the  case  of  Judd  v.  Fox  Lak^ 
are  in  conflict  with  the  decision  in  that  case.  The  rale 
there  laid  down  was  approved  and  acted  upon  in  the  case 
of  Oilkey  v.  MerriUy  67  Wis.  459.  We  think  the  circuit 
court  should  have  dissolved  the  injunction  on  the  ground 
that  the  complaint  did  not  state  facts  sufficient  to  consti- 
tute an  equitable  cause  of  action. 

We  are  also  of  the  opinion  that  the  answer  of  the  de- 
fendants shows  that  there  had  been  no  substantial  violation 
of  the  law  in  voting  $5,000  road  taxes  on  the  town.  The 
laws  in  force  regulating  the  assessment  and  collection  of 
highway  taxes  in  1886  are  subd.  9,  sec.  776,  and  sees.  1239, 
1240,  R  S.  1878,  as  amended  by  ch.  163,  Laws  of  1883.  By 
sec.  1240,  as  amended  by  ch.  163,  Laws  of  1883,  the  board  of 
supervisors  and  the  electors  of  the  town  had  the  power  to 
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levy  and  assess  upon  the  taxable  property  of  the  town  of  Fi- 
field  the  sum  of  $2,000,  and,  in  addition  thereto,  the  further 
sum  of  seven  mills  upon  the  assessed  valuation  of  the  prop- 
erty of  said  town.    The  assessed  value  of  the  property  of 
said  town  was  over  $500,000.     The  limit  of  the  authority  of 
the  electors  and  supervisors  combined  to  raise  road  taxes 
in  said  town,  under  any  reasonable  construction  of  the  stat- 
ute, would  therefore  exceed  the  sum  of  $5,000,  viz.,  $2,000 
voted  by  the  town,  and  seven  mills  by  the  supervisors. 
But  it  is  aUeged  by  the  learned  counsel  for  the  respondents 
that  the  power  of  the  electors  to  vote  highway  taxes  in 
said  town  is  limited,  by  the  proviso  to  said  sec.  1240,  to 
the  sum  of  $2,000,  and  that  any  additional  taxes  for  road 
purposes  must  be  fixed  and  determined  by  the  board  of 
supervisors,  and  not  by  the  electors.    This  is  not  strictly 
true,  as  the  same  section  says  the  supervisors  shall  assess 
any  amount  of  taxes  on  the  property  of  said  town,  not  ex- 
ceeding fifteen  mills  on  the  dollar,  which  shall  be  ordered 
to  be  assessed  at  the  next  preceding  town  meeting.     Under 
said  sec.  1240  as  amended,  the  electors  of  the  town  had  the 
power  to  vote  $2,000  as  a  gross  sum  upon  the  property  of 
said  town,  and,  in  addition,  the  supervisors  had  the  power  to 
levy  the  sum  of  seven  mills  on  the  dollar  valuation,  mak- 
ing in  all  a  sum  exceeding  $5,000;  or,  according  to  the  con- 
struction given  to  these  statutes  by  Judge  Bunn  in  the  case 
of  NeUon  Lumher  Co.  v.  Loraine^  24  Fed.  Rep.  456,  the 
electors  might  have  directed  the  board  of  supervisors  to 
levy  upon  the  taxable  property  of  said  town  so  many  mills, 
in  excess  of  the  seven  mills  which  they  were  authorized  to 
levy  without  any  direction,  as  would  raise  a  tax  not  ex- 
ceeding the  sum  of  $2,000  over  and  above  what  would  be 
wtised  by  the  seven-mill  \^,    In  either  event,  therefore, 
there  was  power  to  collect  over  $5,000  road  taxes  in  said 
town. 
Giving  a  construction  to  these  statutes  most  favorable  to 
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the  tax-payer,  tbe  limit  of  taxation  for  road  parpoeea  in 
said  town  exceeded  the  sum  of  $5,000.  Subd.  9,  sec.  776, 
R.  S.,  authorizea  the  electors  at  the  town  meeting  to  vote 
upon  the  question  of  collecting  the  highway  taxes  in  monej, 
^'  and  in  case  it  s.hall  be  decided  by  such  vote  to  collect  sooh 
taxes  in  money,  such  taxes  for  that-  year,  and  until  such 
vote  shall  be  r^cinded,  shall  be  collected  and  paid  into  the 
treasury  at  the  same  time  and  in  the  same  manner  as  other 
town  taxes."  The  answer  in  this  case  shows  that  the  elect- 
ors of  said  town  had  voted  to  collect  the  highway  taxes  in 
money,  and  that  such  vote  was  in  full  force  when  the  elect- 
ors voted  to  raise  a  highway  tax  of  $5,000;  and  the  answer 
also  alleges  that  such  vote  of  the  electors  upon  the  subject 
of  highway  taxes  has,  ever  since  the  vote  was  passed  to 
collect  the  highway  taxes  in  money,  been  taken  and  consid- 
ered as  a  substitute  for  and  in  lieu  of  any  and  all  other 
taxes  for  highway  purposes,  including  the  mill  tax,  so 
called. 

Under  the  law  requiring  the  highway  taxes  to  be  collected 
in  money  as  other  taxes  are  collected,  it  seems  to  us  very 
clear  that  the  duty  of  the  supervisors  as  to  making  oot 
warrants  for  the  collection  of  such  taxes  is  clearly  abro- 
gated ;  and  if  any  duty  remains  on  them  as  a  board  in  fix- 
ing the  amount  of  taxes  to  be  raised  for  that  purpose  in  the 
town,  it  is  simply  their  duty,  in  the  absence  of  any  vote  of 
the  electors  on  the  subject,  to  declare  the  number  of  mills 
which  shall  be  assessed  on  the  valuation  of  the  property  of 
said  town,  and  then  the  amount  is  to  be  carried  out  by  the 
clerk  upon  the  general  assessment  roll,  and  collected  with 
the  other  taxes.  In  the  case  at  bar  the  electors  have  indi- 
cated that  all  the  highway  taxes  in  said  town  for  the  year 
shall  be  $5,000.  That  sum  the  electors  had  the  power  to 
vote,  with  or  without  the  approval  of  the  board  of  sofier- 
visors,  as  the  law  gives  the  electors  the  right  to  direct  the 
supervisors  to  raise  fifteen  mills  on  the  dollar  valuation, 
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provided  such  fifteen  mills  does  not  exceed  the  sum  of 
$2,000  and  seven  mills  on  such  valuation.  In  this  case  the 
$5,000  does  not  exceed  such  sum;  and  if  it  be  technically 
aecessary  that  the  board  should,  after  the  vote  of  the  elect- 
ors, direct  so  many  mills  on  the  valuation  to  be  raised  as 
would  make  the  sum  of  the  $5,000  voted  by  the  electors, 
they  could  do  that  by  directing  that  amount  to  be  appor- 
tioned upon  the  assessment  roll;  and,  according  to  their 
answer,  that  was  all  that  was  intended  to  be  done  in  this 
case. 

There  is  no  equity,  therefore,  in  staying  the  officers  of 
the  town  in  collecting  a  tax  which  the  law  clearly  author- 
izes, even  though  some  of  the  formalities  of  the  law  may 
not  have  been  complied  with.  For  anything  appearing  in 
this  case  the  officers  would  have  complied  with  the  law 
literally  had  they  not  been  enjoined. 

By  the  Court. —  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  with  directions  to  that  court  to 
dissolve  the  injunction. 


Matmhatji,  Bespondent,  vs.  Holmes,  Appellant. 

March  Sg^  April  IS,  1887. 

fl,  ^J  Appecd  to  8.  C:  Verdict:  Evidence:  Nonsuit.    f3-6J  Statute  of 
limitations:  New  promise:  Consideration:  Part  payment. 

1.  A  verdict  found  upon  evidence  which  is  contradictory,  or  the  credi- 

bility of  which  is  questioned,  will  not  be  disturbed  on  appeal  un- 
less there  is  a  dear  preponderance  of  evidence  against  it. 

2.  A  nonsuit  is  improper,  where  the  evidence,  though  contradictory, 

will  sustain  a  verdict  for  the  plaintiff. 
8.  A  debt  which  has  become  barred  by  the  statute  of  limitations  is  yet 
a  good  consideration  for  a  payment  or  a  promise  to  pay  it. 
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4.  Wliere  a  debtor,  on  being  asked  to  pay  an  account,  volantanly  de- 

livers money  to  the  creditor,  without  questioning  his  indebtedum 
or  liability,  and  promises  to  pay  more  in  the  future,  and  accepta 
and  retains  a  receipt  for  the  amount  as  paid  on  account,  that  con- 
stitutes a  completed  payment ;  and  the  debtor  cannot,  as  a  sabse- 
quent  time,  add  qualifications  or  conditions  to  such  payment,  to 
as  to  avoid  its  effect  under  the  statute  of  limitations. 

5.  An  unconditional,  unqualified,  and  unequivocal  part  payment  of  ft 

debt,  voluntarily  made  by  the  debtor  or  by  any  person  legally 
liable  to  pay  it,  after  such  debt  has  become  barred  by  the  statute 
of  limitations,  is  sufficient  evidence  of  a  new  or  continuing  coih 
tract  to  revive  and  take  such  debt  out  of  the  statute;  and  sudi  ft 
payment  by  one  joint  debtor  has  that  effect  as  against  him. 


APPEAL  from  the  Circuit  Court  for  Price  County. 

The  case  is  suflSciently  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  Cate^  Joryu  d 
Sanhorn,  and  oral  argument  by  Mr.  Jones:  The  lapse  of 
time  fixed  by  the  statute  of  limitations  destroys  the  debt, 
and  not  the  remedy  merely.  Brawn  v.  Parker^  28  Vis. 
21;  Carpenter  v.  Staie,  41  id.  36;  Pierce  v.  Seymour,  52  id. 
272.  And  a  debt  so  barred  is  no  consideration  to  support 
a  payment  or  a  new  promise.  Payment  of  a  part,  after  a 
debt  is  so  extinguished,  accompanied  by  the  words  ^^  I  make 
you  a  present  of  it,"  is  not  equivalent  to  the  unqualified 
promise  to  pay  the  debt,  made  within  the  time  limited, 
which  is  required  by  the  case  of  Pritchard  v,  RoweU,  1 
Wig.  138.  An  extinguished  debt  cannot  be  revived  by  a 
subsequent  promise  or  payment.  Sigoumey  v.  Drury,  U 
Pick.  387.  This  point  was  not  involved  in  the  case  of  Etkq- 
tnann  v,  Estate  of  Iminel,  59  Wis.  259.  For  a  payment  to 
have  that  effect,  it  must  be  made  on  account  of  the  par- 
ticular debt,  with  intent  to  have  it  applied  thereon,  and  be 
accompanied  by  a  promise  to  pay  the  remainder.  Angell 
on  Linf.  240,  257,  267;  Briebin  v.  Farmer,  16  Minn.  215; 
Davis  V.  Edwards,  6  Eng.  L.  &  Eq.  520;  Kimball  v.Eimr 
ball,  16  Mich.  221;   Cfiainbers  v.  Marks,  25  Pa.  St  296; 


Digitized  by  VjOOQIC 


JANUARY  TERM,  1887.  557 

Marshall  vs.  Holmes. 

Vaughn  v.  HanHnaorCa  Adm^r^  35  N.  J.  Law,  79;  Barduy^s 
Appeal^  64  Pa.  St.  69.  The  attending  circumstances  in  this 
case  repel  the  inference  of  a  new  promise.  Roscoe  v.  Hale^ 
7  Gray,  274;  BM  v.  Morrison^  1  Peters,  362;  CarroU  v. 
ForsT/th,  69  III.  127. 

For  the  respondent  there  was  a  brief  by  Hudd  c6  Wigman^ 
and  oral  argument  by  Mr.  Wigman. 

Obton,  J.     The  facts,  as  testified  to  by  Joseph  Brown, 
the  assignor  of  the  plaintiff,  are  substantially  as  follows: 
Brown  was  a  manufacturer  and  dealer  in  saddles,  harnesses, 
robes,  blankets,  etc.,  and  between  the  3d  day  of  December, 
1872,  and  the  24:th  day  of  February,  1875,  sold  to  the  firm 
of  Holmes  &  Thompson,  of  which  the  defendant  was  a 
partner,  goods  to  the  agreed  amount  of  $403.13.     Nothing 
had  been  paid  on  this  account  until  the  24th  day  of  Sep- 
tember, 1882,  when  the  defendant  paid  him  (Brown)  $20, 
and  said  ho  would  let  him  have  $20  nowj  and,  if  he  had 
good  luck  in  lumbering  the  next  winter,  he  would  pay  him 
half  if  not  the  whole  claim.     This  payment  was  made  at 
Ogema,  and  out  of  doors  between  the  barn  and  store  of 
the  deffendant.     They  then  went  into  the  store,  and  Brown 
handed  the  defendant  a  receipt,  which  he  took,  saying  he 
did  not  want  a  receipt  and  he  would  make  him  a  present  of 
that.    Brown  said,  *'  You  may  as  well  take  the  receipt,  be- 
cause I  don't  want  you  to  pay  it  twice  over."    The  defend- 
ant then  took  the  receipt  and  put  it  in  his  pocket.     He  did 
not  tell  Brown  that  he  did  not  owe  him  anything.     Brown, 
M  a  witness,  was  -asked  how  the  receipt  was  drawn,  and, 
this  being  objected  to  by  the  defendant's  counsel,  a  formal 
demand  was  then  made  upon  the  defendant  for  its  produc- 
tion, who  said:  "We  cannot  coi^^ply  with  the  demand,  as 
'we  have  never  had  such  a  thing  in  our  possession."     Brown 
then  stated  that  the  receipt  was:    "Eeceived  of  B,  M. 
S(^mes  $20,  on  account."    The  defendant  and  Thompson 
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had  dissolved  their  oopartnership,  and  the  defendant  had 
assumed  to  pay  the  debts,  and  at  one  tune  agreed  to  gi?e 
Brown  his  note  for  this  account.  The  account  was  sdd 
and  transferred  by  Brown  to  the  plaintiff  about  the  middle 
of  February,  1884,  before  the  commencement  of  this  snk; 
and  soon  thereafter  the  defendant,  in  convereation  with  the 
plaintiff,  and  when  the  payment  of  the  account  was  de- 
manded by  Tbim,  refused  to  pay  it.  The  plaintiff  then  said, 
"  You  paid  $20  on  it ; "  and  the  defendant  said,  "  Yes,  I  paid 
$20."  The  plaintiff  then  said,  "Well,  that  renews  the  ac- 
count." The  defendant  then  said, "  Well,  I  gave  it  to  him." 
This  is  the  case  as  made  by  the  plaintiff,  and  thereupon 
the  defendant's  counsel  moved  for  a  nonsuit,  which  was  re- 
fused, and  this  is  the  first  exception.  The  defense  relied 
upon  was  the  statute  of  limitations  of  six  years,  and  this  pay- 
ment was  made  after  it  had  run  upon  the  account.  I  have 
made  a  full  statement  of  the  facts  shown  by  the  plaintiflTs 
evidence,  because  the  decision  of  the  motion  for  a  noosoit 
disposes  of  the  case  upon  its  merits;  for,  if  the  jury  bad  a 
right  to  find  for  the  plaintiff  on  these  facts  alone,  we  coaki 
not  disturb  the  verdict,  no  matter  how  strongl}'  they  may 
have  been  contradicted  or  disputed  by  the  testimony  for  the 
defendant.  When  the  evidence  is  contradictory,  or  its  cred- 
ibility is  in  question,  it  is  the  peculiar  province  of  the  jury 
to  decide,  and  unless  there  is  a  clear  preponderance  of  the 
evidence  against  the  verdict  it  will  not  be  disturbed.  We 
cannot  find  that  there  is  any  preponderance  of  the  evidence 
against  the  above  facts,  after  giving  due  weight  to  the  testi- 
mony on  behalf  of  the  defendant.  The  case  may  therefore 
as  well  be  determined  on  the  motion  for  a  nonsuit  Tbe 
learned  counsel  of  the  appellant  contends  that  a  payment 
upon  a  debt  already  barr^  by  the  statute  will  not  extend 
or  again  set  in  operation  the  statute  for  another  six  years, 
however  unconditional  or  unqualified  it  may  be;  and  chal- 
lenges the  decision  of  this  question  in  Engfnann^,  JSstate  (jf 


Digitized  by  VjOOQIC 


JANUARY  TERM,  1867.  5» 

Mamhall  vs.  Holnaee. 

Jmmely  59  Wis.  249,  as  not  bein^  properly  in  that  case.  It 
was  oonoeded  in  the  opinion  in  that  case  that  this  qu^tion. 
might  not  be  strictly  in  the  case;  nevertheless  this  court 
saw  fit  to  decide  it,  as  being  necessarily  involved  in  the  con- 
struction of  the  statnte.  We  can  see  no  good  reason  for  re? 
producing  here  the  reasons  there  given  or  the  citations  of 
authority  there  made,  and  need  only  say  that  if  the  decis- 
ion of  this  question  in  that  case  was  extrajudicial  we  will 
now  give  it  the  impress  of  authority  by  adoption,  and  say, 
in  brief,  that  we  are  of  the  opinion  that  an  unconditional, 
uttqoalified,  and  unequivocal  part  payment,  voluntarily 
made  by  the  debtor  or  any  person  legally  liable  to  pay  it, 
of  a  debt  already  barred  by  the  statute  of  limitations,  is 
sufficient  "evidence  of  a  new  or  continuing  contract, 
whereby  to  take  the  cause  out  of  the  operation  of  the  statute 
of  limitations." 

As  we  understand  the  statute,  the  "  effect"  of  such  a  pay- 
ment as  is  mentioned  in  sec.  4247,  R.  S.,  is  the  same  in  all 
respects  as  that  of  an  acknowledgment  or  promise  in  writing 
signed  by  the  party  to  be  charged  thereby,  mentioned  in 
sec.  4243,  R.  S.  The  provisions  as  to  joint  contractors,  etc., 
following  each  of  said  sections,  in  sees.  4244  and  4248,  are 
substantially  alike;  and  the  condition  or  proviso  in  sec.  4247, 
that  no  memorandum  or  indorsement  by  the  party  to  whom 
moh  payment  is  msAe  "shall  be  deemed  sufficient  proof  of 
the  payment,  so  as  to  take  the  case  out  of  the  operation  of  the 
promsions  of  this  chapter  ^^  (or  of  the  statute  of  limitations, 
which  is  the  same  thing),  shows  conclusively  that  payment 
shall  have  exactly  such  an  effect.  But  a  reference  to  the 
above  case  is  sufficient  on  this  question. 

The  remaining  question  is.  Do  these  facts  show  such  a  pay- 
ment? When  the  payment  was  made  by  the  defendant  and 
received  by  Brown,  the  then  owner  of  the  account,  nothing 
was  said,  except  the  defendant  promised  to  pay  the  half  or 
the  whole  of  the  remainder  of  the  account  if  be  had  good 
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luck  in  lumbering  the  coming  winter.  The  payment  as  such 
.Avas  finished  and  complete.  What  the  defendant  said  after- 
wards in  the  store,  about  making  Brown  a  present  of  the 
$20,  may  have  been  a  prudential  after-thought,  but  he  nev- 
ertheless accepted  and  pocketed  the  receipt  for  the  $20  an 
account.  After  the'  payment  of  the  $20,  and  the  promise  to 
pay  more  afterwards,  without  questioning  his  liability  or 
denying  the  indebtedness,  if  any  length  of  time  elapsed 
afterwards  it  was  too  late  for  the  defendant  to  add  qualifi- 
cations or  conditions  to  such  payment,  so  as  to  avoid  its 
effect  under  the  statute.  The  length  of  time  would  not  be 
material,  if  the  payment  was  completed  and  was  at  the 
time  unqualified.  If  the  offer  of  the  $20  pa^^ment  or  the 
payment  had  been  preceded  or  accompanied  by  the  qualifi- 
cation or  condition  that  it  was  to  be  received  as  a  ffift^  and 
not  as  a  payment  on  the  account,  Brown  might,  and  prob- 
ably would,  have  refused  it.  But  he  received  it  as  a  pay- 
ment on  the  account,  and  had  no  chance  to  reject  it  as  a 
gift.  Suppose  the  case  had  been  reversed,  and  the  account 
had  not  been  barred  by  the  statute,  and  the  defendant  had 
paid  precisely  in  this  way  $20  upon  it,  could  Brown,  even  a 
short  time  afterwards,  have  said,  ''I  accepted  that $20  as  a 
gift,  and  not  as  payment  on  the  account,"  or  would  that 
have  qualified  the  payment?  The  effect  of  the  defendant's 
subsequent  statement  that  he  made  Brown  a  present  of  the 
$20  is  destroyed  by  his  accepting  and  pocketing  the  receipt 
for  it  on  account.  We  think  that  the  case  made  by  the 
plaintiff  was  sufficient  to  entitle  him  to  a  verdict,  and  that 
the  motion  for  a  nonsuit  was  properly  overruled. 

The  defendant,  as  a  witness,  gave  an  entirely  different 
version  of  the  matter.  Ho  testified  that  Brown  came  to 
him,  and  said  that  he  had  lost  his  property,  and  was  poor, 
and  had  borrowed  money  to  come  there;  "and  wanted  hira 
to  pay  him  something  on  the  account."  He  told  him  he 
owed  him  nothing,  and  claimed  that  part  of  the  account 
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belonged  to  Thompson  individually,  and  that  he  had  paid 
his  part  of  it.    He  then  testified  as  follows:  "  I  pulled  out  a 
$20  gold  piece  and  handed  it  to  him,  and  told  him  I  would 
give  it  to  him  to  help  him  along  that  much.    That  occurred 
by  the  steps  that  were  near  the  store  steps,  I  think."    The  de- 
fendant testified,  further,  that  he  never  had  any  such  talk 
with  Brown  as  he  testified  to;  that  he  never  agreed  to  pay 
him  anything,  and,  when  he  told  him  that  he  would  make 
him  a  present  of  the  $20,  he  said  he  would  send  him  a  re- 
ceipt after  he  got  home.    It  will  be  observed  that  the  de- 
fendant testified  that  Brown  "  wanted  him  to  pay  some- 
thing on  the  account,  and  that  he  then  pulled  out  a  $20  gold 
piece,  and  handed  it  to  him  and  told  him  he  would  give  it 
to  him  to  help  him  along  that  m,uch^  and  he  claimed  that  he 
had  paid  his  half  of  the  account."    This  occurred  when 
they  were  out  doors,  by  the  lower  or  some  steps  near  the 
store  steps.     This  evidence  would  not  seem  to  be  inconsist- 
ent with   Brown's  testimony  that  the  defendant  said  he 
would  let  him  have  $20  now^  and  would  pay  him  more  the 
next  winter.    Letting  him  have  $20  now  is  very  much  like 
giving  him  $20  to  help  him  along  thai  much.    But  the  most 
that  can  be  said  about  the  evidence  is  that  it  was  contra- 
dictory and  depended  very  much  upon  the  credibility  of 
the  defendant  and  the  witness  Brown.    There  is  no  such 
preponderance  of  the  evidence  in  favor  of  the  defendant  as 
would  justify  a  disturbance  of  the  verdict.    The  learned 
counsel  of  the  appellant  claims  that  the  verdict  was  for  too 
much,  because,  according  to  the  testimony  of  Brown,  at 
least  about  $19  of  the  account  sued  upon  was  the  individual 
debt  of  Thompson.    The  testimony  of  Brown  was  that  the 
defendant  and  Thompson  had  dissolved  their  copartner- 
ship, and  that  the  defendant  had  assumed  to  pay  all  the 
debts.    But,  besides  this,  the  court  instructed  the  jury  that 
if  they  found  for  the  plaintiflf,  their  verdict  would  be  for 
Vol.  68—86 
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the  balance  of  the  principal  claim  of  $383.18,  and  interast 
thereon  from  September  14,  1882,  at  seren  per  oent  per 
annum.  This  instruction  was  not  excepted  to,  nor  was  the 
attention  of  the  court  called  to  the  fact  that  such  $19, 
which  was  included  in  the  charge,  was  not  the  debt  of  the 
defendant,  and  thare  was  no  such  claim  asserted  when  the 
$20  was  paid  on  the  account. 

Perhaps,  out  of  deference  to  the  able  and  distinguished 
counsel  of  the  appellant,  his  ingenious  but  specious  arga- 
ment,  based  upon  several  decisions  of  this  court  in  respect 
to  the  effect  of  the  statute  of  limitations  after  it  has  fully 
run  upon  the  cause  of  action  thereby  barred,  ought  to  have 
further  notice.  He  claims  that  this  court  has  repeatedly 
held  that  such  effect  is  to  utterly  destroy  the  right  Uedfimi 
extinguish  the  debt^  and  argues  that,  if  so,  there  is  no  con- 
sideration left  to  support  a  new  contract  or  continuance 
of  the  obligation  hj  payment  of  a  part  of  the  debt.  Sadi 
payment  has  the  sanq^  effect  as  a  promise  in  writing,  as  we 
have  shown;  and  it  might  therefore  be  answered  that 
neither  is  there  any  consideration  to  support  such  writto 
promise ;  and  the  learned  counsel  cites  authorities  that  a 
promise  in  writing  might  have  such  effect.  The  right  of 
action  may  be  destroyed  by  the  statute  having  ran  upon 
the  oavse  of  action,  and  the  debt  may  be  extinguished 
thereby ;  yet  the  original  consideration  —  that  is,  the  goods 
sold  and  delivered  to  the  defendant  —  still  remains  as  an 
existing  fact,  and  will  remain  until  it  is  paid.  The  debt  as 
a  legal  obligation  may  be  extinguished,  but  the  debt  as  a 
moral  obligation  remains.  This  is  sufficient  to  give  logical 
as  well  as  legal  effect  to  the  statute.  But  it  is  no  legiti- 
mate inquiry  of  the  courts  as  to  whether  any  particnlar 
statute  is  consistent  with  one  theory  Gf  another,  or  any 
theory.  It  is  sufficient  that  the  statute  giving  such  effect 
to  an  unconditional  and  unqualified  payment  Ufwn  a  debt 
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m  still  existing  is  plain  and  can  have  no  other  construction. 
We  can  find  no  error  in  the  record. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 

6ee  note  to  this  case  in  82  N.  W.  Bep.  686.—  Bep« 


Brickley  and  another,  Respondents,  vs.  Walker,  Appellant. 

Marchtt  —  AprU  12, 1887. 

fl,  t)  Appeal  to  S,  C. ;  Instructions  to  jury.  (S,  13-15)  Conversion: 
Chattel  mortgages:  Pleading,  (4-11)  Debtor  and  creditor:  Fraudr 
ulent  conveyances:  Husband  and  wife:  Evidence:  Burden  of  proof » 
(IS)  New  trial:  Newly  discovered  evidence. 

1.  The  mere  refusal  of  the  court  to  state  certain  facts  to  the  jury, 

though  they  were  undisputed,  is  not  ground  for  a  reversal  of  the 
judgment. 

2.  The  refusal  to  give  an  instruction  asked  is  not  ground  for  a  reversal 

of  the  judgment,  if  it  was  substantially  given  in  the  general 
charge. 
8.  The  attachment  by  an  officer  of  chattels  not  belonging  to  the  at- 
tachment debtor,  and  his  marking  them,  and  thus  assuming  and 
retaining  control  over  them,  and  subsequently  asserting  and  justi- 
fying his  seizure  and  possession  under  the  attachment,  is  a  conver- 
sion thereof. 

4.  Deeds  and  contracts  for  land,  running  to  a  maiTied  woman,  are 

prima,  fade  evidence  of  her  title  to  the  land  and  to  the  timber  cut 
therefrom,  as  against  her  husband^s  creditors. 

5.  Policies  of  insurance  upon  lumber  in  the  nanies  of  a  wife  and 

daughter  are  admissible  in  evidence,  in  an  action  by  them  for  the 
conversion  of  such  lumber  by  attaching  creditors  of  the  husband 
and  father,  as  tending  to  show  that  they  treated  the  property  as 
their  own, 
6i  Evidence  to  show  the  sources  from  which  the  wife  and  daughter 
acquired  money,  with  which  to  buy  land  or  timber  from  which 
>««ch  kunber  was  made,  is  admlarihl<^  inaooh  actioii. 
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7.  Evidence  is  not  admissible  in  such  action  to  show  that  acconnts  re- 

lating to  contracts  with  the  plaintiffs  were  kept  by  the  other  coo- 
tracting  parties  in  the  name  of  the  -husband  and  father,  unless  the 
plaintiffs'  knowledge  of  or  acquiescence  in  their  being  so  kept  is  also 
shown. 

8.  Where  a  wife  claims  title  to  property  seized  on  execution  against 

her  husband,  even  though  by  conveyance  from  him  to  her,  the 
burden  of  proof  is  upon  her  merely  to  show  that  she  purchased  for 
a  valuable  and  adequate  consideration  paid  out  of  her  separate  es- 
tate, or  by  some  other  person  for  her;  and  the  burden  of  proytog 
the  conveyance  to  have  been  in  fraud  of  the  husband's  creditoraifl 
upon  such  creditors. 

9.  The  fact  that  a  husband  is  insolvent  does  not  preclude  him  from  pay- 

ing to  his  wife  a  valid  debt,  due  from  him  to  her  for  money  loaned, 
thus  preferring  her  to  other  creditors. 

10.  A  wife  may  lawfully  contract  with  a  firm  of  which  her  husband  is 

a  member,  to  run  a  boarding  house  for  them  for  a  stipulated  share 
of  the  profits,  and  the  share  so  earned  by  her  will  be  her  separate 
estate. 

11.  A  wife  may  lawfully  purchase  land  and  cut  and  dispose  of  the  tim- 

ber thereon  in  her  own  name,  using  her  husband  as  her  agent,  and 
the  proceeds  will  not  be  subject  to  the  claims  of  her  husband't 
creditors,  provided  she  so  purchases  with  money  belonging  to  her- 
self and  not  belonging  to  or  derived  from  her  husband. 

12.  Newly  discovered  evidence  upon  points  not  involved  in  the  issaesof 

the  case,  nor  capable  of  being  determined  on  the  new  trial,  is  not 
sufiicient  ground  for  granting  a  new  trial,  though  it  may  entitle 
the  party  to  some  other  relief. 
18.  A  mortgagor  of  chattels  may  maintain  an  action  for  the  converaon 
thereof  against  any  one  not  claiming  as  or  under  the  mortgagee. 

14.  A  complaint  which  is  not  demurred  to,  except  by  objection  to  evi- 

dence at  the  trial,  must  be  liberally  construed. 

15.  A  complaint  which  alleges  the  plaintiff's  ownership  of  chattels,  their 

value,  the  unlawful  conversion  and  disposition  of  the  same  by  de- 
fendant to  his  own  use,  to  plaintiff's  damage,  will  be  held  good 
after  a  trial  in  which  the  title  was  put  in  issue  and  fully  tried  and 
a  verdict  rendered  for  plaintiff,  notwithstanding  it  fails  to  allege 
the  plaintiff's  possession  or  immediate  right  of  possession. 

APPEAL  from  the  Circuit  Court  for  Portage  County. 
The  case  is  thus  stated  by  Mr.  Justice  Cassoday: 
Action  in  trover.    May  14, 1885,  the  defendant,  as  sherifiE, 
seized  the  lumber  in  question,  a  part  being  at  Kunkel's  mill, 
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and  the  rest  at  Brickley's  mill,  so  called,  all  in  Eau  Plaine, 
Portage  count}',  and  then  appraised  at  $5,545.38,  as  the 
property  of  Benjamin  Brickley,  on  an  attachment  in  a  suit 
against  him  and  in  favor  of  one  Andrew  Wilson  upon  a  note 
of  $1,210  and  interest  at  ten  per  cent,  from  March  10, 1882. 
September  12, 1885,  the  plaintiffs,  claiming  to  be  the  owners 
of  said  property  at  the  time  of  said  seizure,  commenced  this 
action  against  the  sheriff  for  damages  by  reason  of  the  al- 
leged unlawful  seizure  and  conversion  of  said  property. 
The  defendant,  answering,  justified  under  such  attachment 
At  the  close  of  the  trial,  and  on  March  4,  1886,  the  jury  ro- 
turned  a  verdict  in  favor  of  the  plaintiffs  for  the  sum  of 
$4,140.23  damages.  From  the  judgment  entered  thereon 
the  defendant  appeals. 

For  the  appellant  there  were  briefs  by  Houghton  dfe  Hadr 
dock  and  Chaa,  W.  Felker,  and  the  cause  was  argued  orally 
by  Mr.  Houghton  and  Mr.  Felker.  They  contended,  among 
other  things,  that  plaintiffs  could  not  maintain  this  action 
because  they  had  neither  alleged  nor  proved  possession  or 
the  right  to  immediate  possession.  1  Chitty  PL  (16  Am.  ed.), 
181;  2  id.  619;  WinMhip  v.  Neale,  10  Gray,  382;  Clark  v. 
Draper,  19  N.  H.  419;  Ames  v.  Palmer,  42  Me.  197;  Cald- 
v>eU  v.  Cowan,  9  Yerg.  262;  Ayres  v.  French,  41  Conn.  142- 
150;  Bloxam  v.  Sanders,  4  Barn.  &  C.  941;  Gordon  v. 
Earper,  7  Term,  9;  Holmes  v.  Bell,  3  Cush.  322;  Pain  t). 
WhittaJcer,  21  Eng.  C.  L.  390.  Nor  could  they  do  so,  being 
mortgagors  of  the  property.  Appleion  Iron  Co.  v.  Brit.  Am. 
Ass.  Co.  46  Wis.  23;  Clijie  v.  Lihhy,  id.  123;  Woodrvff  v. 
Halsey,  8  Pick.  333;  Coles  v.  Clark,  3  Cush.  399;  Jones  on 
Chat.  Mort.  sees.  426,440;  Goodrich  v.  Willard,  2  Gray,  203; 
Leach  V.  KhnhaU,  34  N.  11.  568.  The  defendant  could  show 
title  in  the  mortgagees.  Dawes  v.  Peck,  8  Term,  330; 
Sohermerhorn  v.  Van  Valkenburgh,  11  Johns.  529;  Kmnedy 
«.  Strong,  14  id.  128;  liotan  v.  Fletcher,  15  id.  207;  STnoot  v. 
Cook,  3  W.  Va.  172;  Glenn  v.  Garrison,  17  N.  J.  Law,  1; 
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JBose  V.  Cohle,  PhiL  (N.  C.)  Law,  517;  Glajjp  v.  Gliddm,  8» 
Ma  448,  451;  Aikm  v.  Buck,  1  Wend.  466;  UMls  v.  lawr 
frenoe^  51  Mioh.  569.  It  was  error  to  exclude  evideneeaiid 
refuse  instructions  as  to  fraud  in  the  transactions  betwe^ 
husband  and  wife.  Clark  v.  Force,  19  Wend.  232 ;  Blis  «. 
Short,  21  Pick.  142;  F.  <&  M.  Bank  v.  Wkinfidd,  24  Wend. 
4lb;  State  Bank  v.  DuUon,  11  Wis.  871 ;  Richards  v.  Noyes^ 
44  id  609;  Bump  on  Fraud.  Conv.  579,  585,  588,  601;  JTott 
v^  Fielding,  50  Wis.  339;  MoKeev.  Gilchrist,  3  Watts,  230; 
B&fiham  V.  Cary,  11  Wend.  83 ;  Wausau  Boom  Co.  v.  PlumsTj 
35  Wis.  274;  Boebke  v,  Andrews,  26  id  311. 

For  the  respondents  there  was  a  brief  by  Raymond  <jl 
Masdtine,  and  oral  argument  by  Mr.  HaseUine.  The  alle- 
gation of  ownership  was  in  efiFect  an  allegation  of  right  of 
possession.  Columbian,  Ins.  Co.  v.  Lawrence,  2  Pet  25; 
Davis  V.  Cincin/nati^  36  Ohio  St.  24;  GoogiTis  v.  GiUmors^ 
47  Me.  9;  Welch  v.  Whittemore,  25  id.  89;  Ayer  v.  BarOM, 
9  Pick.  156;  Forles  v.  Parker,  16  id.  462;  Farrant  %. 
Thompson,  5  Barn.  &  Aid.  826;  Gordon  v.  Harper,  7  Term, 
12;  Howard  v.  Farr,  18  N.  H.  457.  The  objection,  if  any, 
was  waived  by  its  not  being  specifically  taken  to  evidence 
showing  right  of  possession.  Bowman  v.  Van  Kuren,  29 
Wis.  209.  As  to  the  right  of  a  mortgagor  having  a  righi 
of  possession  to  maintain  the  action,  see  Cline  v.  Lilby,  46 
Wis.  123;  Letcher  v.  Norton,  5  111.  578;  Sherman  v.  Clark, 
24  Minn.  37;  EaU  v.  Sampson,  35  N.  Y.  274. 

Cassoday,  J.  The  merits  of  the  controversy  were  ia- 
volved  in  the  question  whether  the  lumber  attached  was,  at 
the  time,  the  property  of  the  plaintiffs,  or  in  fact  the  prop- 
erty of  Benjamin  Brickley.  The  verdict  rendered  neces- 
sarily found  it  to  be  the  property  of  the  plaintiffs.  Such 
verdict  is  challenged  as  not  being  supported  by  the  evidenca 
It  must  be  confessed  that  there  are  suspicious  circumstances 
connected  with  the  alleged  acquisition  of  title  by  the  plaint 
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iffs.  The  plaintiff  Augusta  BricJdey  ia  the  wife  of  Benjaraia 
Brickley,  and  the  other  plaintiff,  Sarah  (7.  BricMey^  is  their 
daughter.    la  1875,  Benjamin  Brickley  was  in  good  circum- 
stances.    His  mill  interest  at  Brickley  was  worth  $3,000, 
and,  besides^  he  owned  five  or  six  hundred  acres  of  good 
pine  lands.     In  1879  he  wiia  m  partnership  with  one  Otto, 
doing  business  at  the  Brickley  mill.  In  that  year,  Benjamin 
being  deeply  insolvent,  Otto  sold  out  his  interest  in  the  mill 
alid  business  to  Segelke,  Kohlhous  &  Co.,  then  doing  busi- 
ness at  La  Crosse,  and  who  seem  to  have  acquired  title  to 
the  whole  property  and  thereafter  conducted  the  whole  busi* 
ness  at  Brickley  oiill.    About  the  same  time  Benjamin  be- 
came a  silent  partner  in  that  firm,  and  continued  such  until 
his  interest  was  sold  to  Thomas  Petty  in  1882,  from  which 
time  the  proprietors  of  the  mill  and  business  at  Brickley 
were  known  as  Segelke,  Petty  &  Co.     On  the  part  of  the 
plaintiffs  there  is  evidence  tending  to  prove,  in  effect,  that 
May  12,  1875,  Augusta  obtained  $300  from  her  father's  es- 
tate, and  then  loaned  the  same  to  her  husband ;  that  in  1874, 
and  when  Sarah  was  sixteen  years  of  age,  she  went  to  teach- 
ing  school  in  different  parts  of  the  country,  and  in  doing  so 
accumulated  a  little  property;  that  October  27, 1877,  a  con- 
tract was  made  by  her,  or  in  her  name,  with  Hungerfords, 
for  forty  or  fifty  acres  of  land,  and  for  which  she  paid  some 
$300;  that  during  the  years  1877-79,  she  caused  logs  to  be 
taken  from  that  land  and  sawed  by  Otto  &  Brickley  at  the 
Brickley  mill,  and  sold  the  lumber  at  a  profit;  that  during 
the   years  1879-80  Augmta  boarded   the    hired  men   of 
^  Segelke,  Kohlhous  &  Co.  at  Brickley,  under  a  contract  with 
them  whereby  she  was  to  have  one  half  of  the  net  profits, 
and  that  she  received  from  them  under  that  contract,  as  such 
profits,  $768.45 ;  that  about  the  same  time  she  received  from 
her  husband  the  $300  loaned  him  in  1875,  and  interest, 
amounting  to  $465 ;  that  about  the  same  time  Augusta  let 
SaraA  have  $1,200;  that  about  the  same  time  Sarah  and 
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one  George  Attenburg  bought  of  the  Eingles  the  pine  tim- 
ber on  some  440  acres  of  land, —  she  paying  for  her  share 
some  $1,700;  that  from  her  share  of  the  pine  on  the  Ringle 
lands  she  sold  large  quantities  of  logs,  and  had  large  quan- 
tities manufactured  into  lumber  by  Segelke,  Kohlhous  & 
Co.,  receiving  therefrom  large  profits;  that  November  25, 
1881,  Augusta  bought  160  acres  of  pine  lands  from  Gerhart, 
paying  therefor  $300,  which  was  received  by  her  from  Sarah  j 
that  October  11,  1882,  AugvMa  bought  of  Hanchetts  160 
acres  of  pine  lands,  paying  therefor  $250;  that  from  the 
lands  so  bought  by  Atigusta  large  quantities  of  logs  were 
taken  by  her  and  manufactured  into  lumber  and  sold,  and 
from  which  she  realized  large  profits;  that  October  29, 18S3, 
Sarah  contracted  with  Powell  for  forty  acres  of  pine  land, 
and  from  which  logs  were  taken  by  her  and  manufactured 
and  sold;  that  from  July  25,  1883,  to  October  25,  1883, 
Augusta  had  insurance  upon  lumber  piled  in  the  yard,  and 
coming  from  such  lands,  to  the  amount  of  $3,000 ;  that  from 
May  13,  1884,  to  August  13,  1884,  Augusta  had  insurance 
upon  lumber  piled  in  the  yard,  and  coming  from  such  lands, 
to  the  amount  of  $4,200;  that  Augusta  and  Sarah  never  had 
any  settlement;   that  the  lumber  attached  in  this  action 
came  from  their  respective  lands,  or  was  purchased  by  them 
or  in  their  name ;  that  in  making  such  purchases,  getting  in 
such  logs,  manufacturing  such  lumber,  and  sellino^  the  same^ 
Benjamin  generally  acted  as  the  agent  of  his  wife  and 
daughter  respectively,  and  received  from  them  compensa- 
tion for  such  service.     We  cannot  go  into  the  details  of  the 
evidence,  nor  any  seeming  conflict  or  inoonsistenci^.  While 
there  are  some  suspicious  circumstances  connected  with  the 
acquisition  of  title,  yet  we  do  not  feel  authorized  to  hold,  as 
a  matter  of  law,  that  such  titles  were  so  acquired  with  the 
intention  of  hindering,  delaying,  or  defrauding  the  creditors 
of  Benjamin  Brickley.     On  the  contrary,  we  must  hold  that 
the  evidence  is  sufficient  upon  the  merits  to  sustain  the  ve^ 
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diet.     This  brings  us  to  the  consideration  of  the  nameroos 
errors  assigned. 

1.  Was  tlie  complaint  suflBcient?  Where  there  is  no  de- 
murrer to  the  complaint,  and  its  suflSciency  is  first  raised  by 
objection  to  evidence  at  the  trial,  it  must  be  liberally  con- 
strued. So  construed,  we  must  hold  this  complaint  suffi- 
cient. It  alleges  the  ownership  of  the  property  by  the 
plaintiffs,  and  its  value,  the  unlawful  conversion  and  dis- 
position of  the  same  by  the  defendant  to  his  cfwn  use  and  to 
the  damage  of  the  plaintiffs.  The  title  was  put  in  issue  and 
folly  tried  upon  the  merits.  We  cannot  disturb  the  verdict 
merely  by  reason  of  the  failure  to  allege  that  the  plaintiffs 
were  at  the  time  in  possession  or  entitled  to  the  immediate 
right  to  the  possession.  An  allegation  of  ownership,  under 
such  circumstances  and  after  such  verdict,  must  be  deemed 
to  include  the  immediate  right  to  the  possession. 

2.  The  insurance  policies  on  lumber  in  the  yard  in  1883 
and  1884  seem  to  have  been  properly  admitted  in  evidence. 
Their  materiality  is  not  very  apparent,  it  is  true,  but  under 
the  circumstances,  and  in  view  of  the  fact  that  the  husband 
and  father  was  ostensibly  managing  the  business,  we  think 
it  was  not  objectionable  to  show  just  how  it  was  treated  by 
them,  respectively,  during  the  time.  At  least  it  presents  no 
material  error. 

3.  For  the  same  reasons  it  was  competent  to  show  the 
sources  from  which  the  daughter  obtained  the  moneys  with 
'which  to  buy  the  lands  or  timber -from  which  some  of  the 
lumber  in  question  came.  The  same  was  true  with  respect 
to  the  wife. 

4.  The  court  properly  excluded  the  testimony  of  Segelke, 
one  of  the  witnesses  for  the  plaintiffs,  on  cross-examination,  as 
to  the  contents  of  hhe  books  of  the  firm  at  La  Crosse  in  re- 
lation to  the  boarding-house  account,  and  as  to  whether  the 
boarding-house  profits  were  paid  or  charged  in  those  books 
to  Benjamin,  without  showing  the  knowledge  or  acquies- 
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oence  of  Augusta  in  the  keeping  of  such  accounts,  <» 
in  any  way  connecting  her  with  them.  If  her  contract 
with  the  jBrm  was  valid,  then  no  one  could  destroy  its 
effect  by  admissions  made  without  her  knowledge  or  conr 
sent. 

5.  The  same  is  true  in  respect  to  the  exclusion  of  the 
entries  in  the  books  of  Anthony  Ariens,  who  operated  the 
Bunkel  mill,  respecting  a  saw-bill  against  Benjamin  and 
bis  wife.  The  same  is  true  respecting  the  account  and 
books  of  Segelke,  Petty  &  Co.,  of  a  saw-bill  of  part  of  the 
lumber  in  controversy  kept  by  that  firm  in  the  name  of 
Benjamin.  There  was  no  evidence  tending  to  show  the 
knowledge  of  or  acquiescence  in  the  making  of  such  entries 
•or  accounts  by  either  of  the  plaintiffs,  or  in  any  way  cod- 
necting  either  of  the  plaintiffs  with  the  making  of  either  of 
such  entries  or  accounts,  except  that  the  wife  did  learn  that 
the  saw -bill  was  run  in  her  name  for  one  year  and  after 
that  in  the  name  of  her  husband;  and  that,  when  the 
daughter  learned  that  the  saw-bill  had  been  kept  in  the 
name  of  her  father  by  Segelke,  Petty  &  Co.,  she  insisted 
upon  having  the  books  altered  so  that  the  account  should 
be  with  her.  We  do  not  understand  that  the  defendant 
was  precluded  from  showing  anything  he  could  by  legiti- 
mate evidence  tending  to  prove  an  admission  on  the  part 
of  either  of  the  plaintiffs  to  the  effect  that  Benjamin  was 
the  real  owner  of  any  of  the  lumber  attached. 

6.  The  mere  fact  that  Benjamin  was  insolvent  at  the 
time  did  not  preclude  him  from  exercising  his  legal  right 
of  paying  his  wife,  in  preference  to  his  other  creditors,  the 
money  which  he  or  his  firm  had  borrowed  of  her  in  1875. 
There  was  no  law  against  such  preference.  If  the  money 
was  borrowed  and  repaid  in  good  faith,  then  there  would 
seem  to  be  no  valid  reason  for  depriving  her  of  the  benefit 
of  it;  and  the  instructions  requested,  inconsistent  there- 
with, were  properly  refused.     The  jury  w^ere,  in  effect, 


Digitized  by  VjOOQIC 


JANUARY  TERM,  1987.  571 

Brickley  gnd  anothw  tb*  Walker. 

charged  to  scrutinize  closely  and  carefully  all  transactions 
and  dealings  between  the  husband  and  wife.  They  found, 
in  effect,  that  it  was  the  repayment  of  a  honafide  debt. 

7.  Exception  is  taken  because  the  court  chargetl  the  jury 
to  the  effect  that  the  wife  might  as  legally  contract  with 
the  firm  of  Segelke,  Kohlhous  &  Co.  as  with  a  stranger  for 
the  running  of  a  boarding-house  for  such  firm,  notwithstand- 
ing her  husband  was  at  the  time  a  member  of  the  firm,  and 
also  for  refusing  to  instruct  to  the  contrary.    That  the  wife 
had  no  power  to  so  contract,  the  learned  counsel  for  the  de- 
fendant cite  and  rely  upon  Lord  v.  ParJcer^  3  Allen,  127, 
and  JEtlwards  v.  Stevens^  3  Allen,  315.    Other  cases  might 
be  cited  to  the  same  effect,  from  the  same  state  and  others. 
But  the  statutes  under  which  such  decisions  were  made,  were 
in  some  res|>ects  different  from  ours.    The  present  statutes 
of  Massachusetts  seem  to  prohibit  contracts  between  hus- 
band and  wife.    Sees.  2,  3,  7, 11,  ch.  147,  Pub.  St.  1882.   But 
in  this  state  it  was  settled,  even  prior  to  the  enactment  of 
ch,  155,  Laws  of  1872  (sees.  2343,  2345,  R  S.),  that  a  mar- 
Bied  woman,  having  a  separate  estate,  might  deal  with  her 
hiteband  respecting  the  same,  loan  him  money,  take  a  trans- 
fer of   property  from  him  in  payment  thereof,  and  buy 
property  of  him,  provided  the  transaction  was  fair  and  hon- 
est and  not  in  fraud  of  creditors.    Beard  v.  Dedolphy  29 
Wis.  136;  Hoxie  v.  Pricey  31  Wis.  82;  Breslauer  v.  GeilfuaSy 
65  Wis.  387.    The  powers  thus  possessed  by  married  women 
are  greatly  enlarged  by  the  enactment  mentioned.    Krovs- 
h>p  V.  ShoniZy  51  Wis.  215,  216;  Houghton  v.  Milium^  54 
Wis.  554;  Carney  v.  Ohisanery  62  Wis.  497.     But  the  ob- 
jection is  more  specific,  and  goes  to  the  nature  of  the  con- 
tract.   The  contract  for  boarding  the  men  did  not  have 
direct  reference  to  the  wife's  separate  estate.     But,  if  she 
had  a  separate  estate  at  the  time,  she  could,  under  the  law 
as  settled  in  this  state,  contract  even  with  her  husband  upon 
the  faith  and  credit  of  that  estate.    Besides,  the  statute 
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made  "the  individual eartiinga^^  of  the  wife,  "  except  those 
accruinfj  from  labor  performed  for  her  husband,  or  in 
his  employ,  or  payable  by  him,  .  .  .  licr  separate 
property,"  and  declared  the  same  should  "  not  be  subject 
to  her  husband's  control,  or  liable  for  his  dobts."  Sec. 
2343,  R.  S.  In  addition,  it  gave  her  "  all  the  remedies 
of  an  unmarried  woman  in  regard  to  her  se|mrate  prop- 
erty or  business,  and  to  recover  the  earnings  secured  to 
her"  thereby.  Sec.  2345,  R.  S.  As  indicated,  ch.  155, 
Laws  of  1872  (sees.  2343,  2345,  R.  S.),  was  enacted  for  the 
very  purpose  of  enabling  every  married  woman,  though 
having  no  se|)arate  estate,  to  acquire  one  by  her  individoal 
earnings,  except  such  earnings  as  might  accrue  from  labor 
performed  by  her  for  her  husband,  or  in  h  s  employ,  or 
payable  by  him.  These  exceptions  are  not  \Qvy  explicit; 
but  when  we  consider  the  object  of  the  onactmont  and  the 
law  as  previously  settled,  we  are  constrained  to  hold  that 
such  exceptions  were  merely  to  protect  the  husband  from 
liability  to  his  wife  for  her  ordinary  services  for  him  or  the 
family  in  the  household,  or  where  she  is  directly  employed 
by  the  husband  in  carrying  on  some  business  in  which  he 
is  engaged,  or  where  the  nature  or  circumstances  of  her 
employment  are  such  that  her  earnings  or  services  are  to 
be  paid  for  directly  by  her  husband,  if  at  all.  So  construed, 
the  case  at  bar,  upon  the  facts  as  found  by  the  jury,  does 
not  come  within  any  of  the  exceptions  stated.  She  was  te 
have  one  half  of  the  net  profits,  and  the  firm  the  other  half. 
She  only  got  such  half  of  the  profits.  Had  there  been  no  such 
profits,  she  would  under  the  contract  have  got  nothing.  As 
fast  as  such  ])rofits  accrued,  they  became  her  sepamte  estate. 
The  firm  incurred  no  liability  to  her  for  such  services  or 
earnings,  although  in  case  it  received  any  part  of  her  share 
of  such  profits,  that  is,  of  her  separate  estate,  it  might  have 
become  liable  to  her  therefor.  The  firm  was  entitled  to 
the  repayment  of  all  advances  made.    It  was  only  such 
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profits  that  were  to  be  divided.  The  wife  made  the  vent- 
ure, depending  entirely  upon  one  half  of  such  prospective 
profits  for  her  remuneration.  In  the  two  years  she  suc- 
ceeded in  obtaining  the  amount  stated.  It  might  have  been 
otherwise  and  she  obtained  nothing.  We  have  said  that 
tlie  object  of  the  enactment  was  merely  for  the  purpose 
stated.  It  should  be  added  that  there  was  prpbably  the 
additional  object  of  preventing  its  abuse  by  committing  a 
fraud  upon  the  creditors  of  the  husband  by  pretended  pay- 
ments of  pretended  contracts  for  services  of  the  wife.  But 
the  case  here  made  upon  the  facts  found  does  not  come 
within  the  prohibition  or  any  of  the  exceptions.  Such  was 
manifestly  the  view  of  the  statute  taken  by  the  learned 
trial  judge.  The  lona  fides  of  such  contract  and  business 
were  submitted  to  the  jury,  and  by  them  found  in  favor  of 
the  plaintiffs. 

8.  Exceptions  are  taken  because  the  court  refused  to  give 
certain  instructions  requested,  and  charged  the  jury  to  the 
contrary,  and  to  the  effect  that  the  logs  out  of  which  the 
lumber  in  controversy  was  manufactured  were  from  lands 
of  which  the  plaintiffs,  or  one  of  them,  had  the  legal  title, 
and  that  the  legal  title  of  such  logs  and  lumber  would  fol- 
low and  be  in  the  legal  owners  of  the  land;  that  a  married 
woman  might  lawfully  purchase  property,  real  or  personal, 
and  carry  on  business  in  her  own  name,  and  have,  own,  and 
enjoy  the  fruits  thereof,  the  same  as  though  she  were  un- 
married, without  interference  from  her  husband  or  his 
creditors,  but  only  upon  the  condition  that  the  money  or  cap- 
ital so  employed  be  her  own,  and  not  her  husband's,  and  ob- 
tained from  sources  other  than  and  independent  of  her 
husband ;  that  she  could  not  take  her  husband's  money  and 
purchase  property  in  her  own  name  to  screen  it  from  the 
lawful  demands  of  her  husband's  creditors,  nor  carry  on  his 
business  in  her  name  in  order  to  prevent  such  creditors 
from  reaching  its  products ;  that  property  thus  purchased 
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and  business  thus  prosecuted  in  the  name  of  the  wife  alone 
or  with  another,  with  the  means  of  the  husband  and  really 
for  him,  would  be  subject  to  the  demands  of  his  creditors 
as  fully  as  if  it  were  all  done  in  his  name.  These  instruc- 
tions, taken  as  a  whole,  do  not  seem  to  be  objectionable. 
The  several  deeds  and  contracts  of  lands  to  the  wife  and 
daughter  were  each  and  all  from  persons  other  than  the 
husband  and  father,  and  hence  were  prima  facie  evidence 
of  title  in  the  plaintiffs,  respectively.  Amdt  v,  HarBhaw^ 
53  Wis.  269.  The  jury  were  so  charged  in  substance,  with 
a  qualification  to  this  effect:  But  if  it  appears  that  such 
lands  were  purchased  with  the  money  or  means  of  the  hus- 
band, or  with^money  or  means  derived  directly  or  indirectly 
from  the  husband,  and  are  in  the  name  of  the  wife  or  any 
other  person,  neither  she  nor  such  other  person  can  cover  it 
up  or  keep,  it  from  the  creditors  of  the  husband,  thereby  to 
defraud,  hinder,  or  delay  such  creditors  in  the  collection  of 
their  just  demands  against  the  husband;  that  as  to  such 
creditors  the  property  is  the  husband's  and  may  be  seized 
upon  lawful  process  in  their  behalf,  and  held  and  sold  in 
satisfaction  of  their  demands  against  the  husband,  the  same 
in  all  respects  as  if  the  title  stood  in  the  husband's  name. 
Such  portions  of  the  charge  were  certainly  favorable  to  the 
defendant. 

9.  Exception  is  taken  because  the  court  charged  the  jury, 
in  effect,  that  the  burden  of  proving  the  alleged  fraud  was 
upon  the  defendant.  Even  where  the  wife  claims  title  to 
property  seized  on  execution  against  her  husband  by  virtue 
of  a  con  veyance/r(?m  him  to  her^  the  burden  of  proof  is  upon 
her  only  to  show  that  she  purchased  the  property  for  a  valu- 
able and  adequate  consideration  paid  out  of  her  separate 
estate,  or  by  some  other  person  for  her.  That  being  shown, 
the  burden  of  proving  such  conveyance  to  have  been  made 
in  fraud  of  the  husband's  creditors  is  upon  the  party  attack- 
ing the  same.    E9an%  v.  Bugee^  57  Wis.  623.    This  is  con- 


Digitized  by  VjOOQIC 


JANTJAEY  TERM,  1887.  676 

Brickley  and  another  tb.  Walker. 

ceded.  Bat  it  is  claimed  that  the  charge  in  this  respect  is 
too  sweeping,  as  the  burden  was  upon  the  plaintiflfs  to  shoir 
that  the  funds  with  which  the  lands  were  purchased  were 
theirs,  and  not  Benjamin's.  In  view  of  the  whole  context 
of  the  charge  in  this  respect,  and  portions  of  the  charge 
already  mentioned,  we  think  the  court  did  so  charge  m  ef- 
fect. In  fact,  under  a  portion  of  the  charge  mentioned, 
the  jury  were  at  liberty  to  find  the  legal  title  to  the  lumbet 
in  the  plaintiffs  or  one  of  them,  only  on  condition  of  their 
first  finding  that  the  money,  means,  or  capital  with  which 
the  lands  or  timber  were  purchased  belonged  to  them  or  ofle 
of  them,  and  not  to  the  husband  and  father. 

10.  Exception  is  taken  because  the  court,  in  effect, 
charged  the  jury  that  if  the  property  attached  was  the 
plaintiffs'  then  the  action  of  the  defendant  in  taking,  mak- 
ing, and  thus  assuming  and  retaining  control  over  it,  was  a 
sufficient  conversion  to  maintain  this  action.  The  fact  that 
the  answer  justified  the  seizure,  possession,  and  holding  of 
the  property  by  the  defendant  under  the  attachment  against 
the  husband  and  father,  would  seem  to  preclude  the  de- 
fendant from  now  disclaiming  such  seizure,  possession,  and 
holding. 

11.  The  court  was  requested  to  instruct  the  jury,  in  ef- 
fect, that  if  they  believed  "  from  the  whole  testimony  that 
the  money  was,  in  whole  or  in  party  derived  from  her 
husband  or  from  the  proceeds  of  her  husband's  estate,  and 
that  such  title  was  so  taken  in  her  name  to  aid  or  as- 
sist in  covering  up  her  husband's  property  and  to  hinder, 
delay,  or  defraud  her  husband's  creditors,  then  the  plaint- 
iffs" could  not  recover,  and  their  verdict  should  be  for  the 
defendant.  This  was  substantially  given,  whether  it  had 
respect  to  the  whole  or  only  a  part. 

13.  The  mere  fact  that  Augusta  and  her  husband  had, 
March  21, 1885,  given  a  chattel  mortgage  upon  the  lumber, 
or  gome  of  it,  to  Finch,  to  indemnify  him  and  Oate«gaiiMrt 
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loss  by  reason  pf  their  signing  an  undertaking  as  sureties 
given  on  appeal  to  this  court  in  the  action  of  Ariam  «. 
BricMey^  65  Wis.  26,  did  not  prevent  the  maintenance  of 
this  action  against  one  not  claiming  as  or  under  such  mort- 
gagee, but  under  an  attachment  against* the  property  of 
Benjamin  Brickley,  and  the  request  to  charge  to  the  con- 
trary was  properly  refused.  J.t/^t^to  disclaimed  any  knowl- 
edge of  the  mortgage  having  been  signed  by  her  husband 
By  the  terms  of  the  mortgage,  there  was  an  implied  right 
in  the  mortgagors  to  retain  possession,  even  as  against  the 
mortgagee,  until  the  condition  should  be  broken.  If  -4t#- 
gvMa^  or  she  and  her  daughter,  in  fact  owned  the  lumber^ 
then  they  certainly  had  the  legal  right  to  the  possession  of 
it,  notwithstanding  the  mortgage,  as  against  one  not  claim- 
ing under  such  mortgagee,  but  under  such  attachment 

13.  The  mere  refusal  to  state  certain  facts  to  the  jury, 
though  undisputed,  is  not  ground  for  reversal. 

14.  Error  is  assigned  because  the  court  refused  to  set 
aside  the  verdict  and  grant  a  new  trial  for  newly  discovered 
evidence.  This  evidence  is  said  to  be  the  existence  of  a 
common-law  lien  in  favor  of  Segelke,  Petty  &  Co.  for  saw- 
ing a  portion  of  the  lumber  attached.  But  that  question 
was  not  involved  in  the  issues  in  this  case,  as  will  appear 
from  their  nature  as  already  stated.  Not  being  in  issue,  the 
existence  of  such  common-law  lien  could  not  have  been 
authoritatively  determined  upon  a  retrial  of  such   issues. 

Wilde  V.  Pa8che7i,  67  Wis.  90;  Carney  v.  Gleissner^  62  Wis. 
493.  Undoubtedly,  such  third  persons  might  have  been 
made  parties,  and  the  question  as  to  the  existence  of  such 
lien  might  then  have  been  determined.  llAd.;  sec.  2610, 
R.  S. ;  ch.  41,  Laws  of  1883.  Had  they  been  made  parties, 
a  new  and  different  issue  would  have  been  presented  for 
trial.  But  the  trial  of  such  new  issue  would  not  have  ne- 
cessitated a  retrial  of  the  old  issues,  although  its  determina- 
tion might  have  diminished  the  amount  of  the  plaintiffB* 
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recoTery.  It  may  be  that  the  facts  stated  in  the  motion 
papers  would  have  authorized  the  court  to  stay  proceedings 
upon  the  verdict  until  such  third  parties  could  have  been 
brought  in,  and  the  existence  of  such  lien  and  the  amount 
thereof  authoritatively  determined.'  But  the  court  was  not 
asked  to  do  that,  and  the  facts  stated  did  not  warrant  the 
court  in  doing  what  was  asked.  Its  refusal,  therefore,  was 
not  error.  It  may  be  that  the  defendant  may  still  be  pro- 
tected by  an  action  in  equity  against  the  plaintiffs  and  such 
lien  claimants.  But  that  question  is  not  properly  before 
us,  and  of  course  cannot  be  here  determined. 

We  have  thus  disposed  of  all  the  questions  presented  by 
the  record.  Although  numerous  errors  were  assigned  and 
vigorously  presented,  yet  a  careful  examination  of  each  by 
all  the  four  members  of  the  court  participating  in  the  de- 
cision fails  to  disclose  any  substantial  error  on  the  part  of 
the  trial  court. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 

See  notes  to  tills  case  inSSN.  W.  Rep.  774,  780.— Rbp. 


The  Plano  MANUFACTUKmo  Compant,  Appellant,  vs.  Fkaw- 
LEY  and  another,  Eespondents. 

Man^  SS— April  12, 1887. 

(^)  Appeal  to  8.  C:  Verdict:  Evidende,  (2)  Promissory  note:  Recov- 
ery on  original  contract:  Amendment  of  pleading,  fS)  Evidence: 
^eintttal,  (J^)  Improper  remarks  to  Jury,  ("5-8 J  Partnership: 
EvideTioe:  Attorney  and  client:  Admissions  and  declarations, 

1*  A  verdict  will  not  be  set  aside  as  against  evidence,  if  the  evidence, 
though  conflicting  and  contradictory,  was  if  believed  by  the  jury 
sufficient  to  sustain  it. 
VoL.68r-87 
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8.  A  judgment  will  not  be  reversed  for  the  refusal  of  the  court  to  per- 
mit the  plaintiff  to  recover  on  the  original  contract  upon  which 
the  note  in  suit  was  founded,  if  he  asked  no  amendment  of  the 
complaint  to  set  it  up. 

8.  This  court  cannot  say  that  it  was  error  to  exclude  a  witness  offered 
in  rebuttal,  unless  the  appellant  told  the  trial  court  what  facts  he 
wished  to  prove  by  such  witness. 

4.  The  remarks  made  to  the  jury  by  defendant's  attorney,  in  com- 

menting upon  the  testimony  of  a  wittfess  in  this  case,  hdd  not 
sufficient  cause  for  reversing  the  judgment. 

5.  In  an  action  to  charge  two  persons  as  partners  upon  a  note  ezecnted 

by  one  of  them  in  a  firm  name,  parol  evidence  b  admissible  to 
show  that,  at  the  time  of  their  executing  a  contract  with  the  {Mnt- 
iff,  on  which  such  note  was  based,  it  was  understood  between  the 
parties  that  no  partnership  was  formed ;  but  not  to  show  that  one 
of  them  was  not  to  be  bound  for  the  performance  of  the  contract 
G.  An  admission  made  by  a  party  to  an  attorney,  relative  to  his  lift- 
bility  on  a  note  which  he  knew  such  attorney  had  in  charge  for 
collection,  is  not  privileged,  so  as  to  be  inadmissible  against  him  in 
an  action  thereon,  by  reason  of  such  party's  having  employed  the 
same  attorney  in  a  matter  entirely  disconnected  therewith,  sach  88 
the  collection  of  claims  in  his  own  favor. 

7.  In  an  action  against  F.  and  S.  as  partners,  F.  denied  the  partnoshipi 

S.  had  delivered  a  package  of  claims  purporting  to  belong  to  F.  ft 
S.  to 'an  attorney,  saying  that  directions  would  be  found  in  tiie 
package.  At  the  same  time,  and  before  the  package  was  opened, 
the  attorney  received  a  telegram  from  F. :  "  Have  you  got  F#  & 
S.  amounts  to  collect?  "  Held,  that  such  telegram  was  not  privi- 
leged as  being  a  confidential  communication  between  a  client  and 
his  attorney. 

8.  If  part  of  a  conversation  between  a  witness  and  a  defendant  is  in- 

troduced in  evidence  by  the  plaintiff,  the  defendant  may  properlj 
be  pei-mitted  to  testify  as  to  the  whole  of  such  conversation,  in- 
cluding what  he  himself  said ;  but  he  cannot  do  so  if  the  conversa- 
tion was  first  drawn  out  of  plaintiff's  witness  by  him  on  croBft- 
examination. 

APPEAL  from  the  Circuit  Court  for  Si.  Croix  County. 

Action  upon  a  promissory  note.  The  principal  facts  are 
stated  in  the  opinion.  The  remarks  of  the  counsel  for  the 
defendants,  therein  referred  to,  addressed  to  the  jury,  re- 
lated to  one  C.  E.  Storing,  the  principal  witness  for  the 
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plaintiflF,  who  testified  that  he  was  the  agent  of  the  plaintiff 
and  that  his  business  consisted  in  making  contracts  and  set- 
tlements for  it.  Such  remarks  were  as  follows:  *'Mr. 
Storing  is  going  around  the  country  inveigling  men  into 
just  such  contracts  as  this,  and  he  does  nothing  else  except 
in  the  summer  time,  when  he  goes  and  looks  the  fellows 
over;  he  is  riding  around  the  country  inveigling  fellows 
into  such  contracts." 

For  the  appellant  there  were  briefs  by  Baher  dk  Smith, 
attorneys,  and  Pinney  &  SanborUy  of  counsel,  and  oral  ar- 
gument by  Mr.  Smith  and  Mr,  Saniom.  They  contended, 
inter  alia,  that  the  telegram  and  other  communications  by 
Frawley  to  Hawkins  were  not  privileged.  1  Greenl.  Evi. 
sees.  239,  240;  Clay  v.  Tyson,  19  Neb.  530;  Ileiring  v. 
Clobery,  1  Phil.  91;  Cormack  v.  Heathcote,  2  Brod.  &  B.  4; 
Weeks  on  Attorneys,  255;  Wharton,  Evi.  sec.  587.  The 
telegram  delivered  to  the  sender  is  the  original,  and  there- 
fore the  best  evidence.  Saveland  v.  Green,  40  Wis,  431, 
442;  Trevor  v.  Wood,  36  K  Y.  307;  Dtmmng  v,  RolerU, 
35  Barb.  463;  Durlee  v.  V.  C.  R.  Co.  29  Vt.  127;  State  v. 
EopUns,  50  id.  316;  Smith  v.  Fasten,  54  Md.  138;  Taylor 
V.  Steamboat  "  Robert  Campbell,''  20  Mo.  254.  But  the  tele- 
gram was  objected  to  and  excluded  solely  on  the  ground 
that  it  was  privileged,  and  the  objection  that  it  was  not  the 
best  evidence  cannot  now  be  raised. 

For  the  respondents  there  was  a  brief  by  J.  W.  Bashford, 
L.  P.  Wetherby,  and  R.  H.  Start,  and  oral  argument  by 
Mr.  Bashford'  and  Mr.  Start.  They  argued,  among  other 
things,  that  as  the  contract  was  signed  by  the  defendants 
in  their  individual  names,  evidence  of  what  was  said  at  the 
time  tending  to  show  their  relations  to  the  contract  and  to 
each  other  was  admissible.  The  mere  fact  that  they  were 
joint  obligees  and  apparently  jointly  interested  in  the  busi- 
ness of  the  agency  would  not  make  them  partners ;  and  to 
show  that  they  were  not  partners  would  not  contradict  the 
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contract.  Edson  v,  Gates^  44  Mich.  253.  The  relation  of 
attorney  and  client  existed  between  Hawkins  and  Frawley, 
and  the  telegram  and  other  communications  were  therefore 
properly  excluded.  18  Am.  Law  Eeg.  7C;  Weeks  on  A^ 
tomeys,  206,  256-7,  262,  264,  267-8,  270,  271,  293-5,  307;  1 
Greenl.  Evi.  237;  Wharton,  Evi.  sees.  576-7,  583;  Fosters. 
Hall,  12  Pick.  89;  Moore  v.  Bray,  10  Pa.  St.  519;  Oetzh^ 
V,  Seliger,  43  Wis.  297;  Sargent  v,  Hampden,  38  Me.  581; 
Parker  v.  Carter,  6  Am.  Dec.  513;  Bank  of  Utica  v.  Met- 
sereau,  49  id.  189;  Root  v.  Wright,  84  K  T.  72;  Beltshimer 
V,  Blaekstock,  27  Am.  Dec.  330 ;  Alderman  v.  People,  4  Mich. 
414;  Coveney  v.  Tannahill,  1  Hill,  33;  S,  C,  37  Am.  Dec. 
287;  Bacon  v.  Frulie,  80  K  T.  394;  WtUiams  v.  Ftich,  18 
id.  546;  Tates  v.  Olmsted^  56  id.  632.  The  telegram  deliv- 
ered to  the  party  addressed  is  not  the  best  evidence,  but 
the  original  must  be  produced.  Burt  v.  W.  <&  St.  P.  B, 
Co,  31  Minn.  472;  Ada^na  v.  M.  Z.  lumber  Co.  32  id-  216; 
Wilson  V.  M.  c&  iT.  TT.  2i.  Co.  31  id.  481 ;  Eowley  v.  Whip- 
ple, 48  N.  H.  487;  1  Wharton's  Evi.  76. 

Taylor,  J.  The  appellant  brought  an  action  against  the 
respondents  upon  a  promissory  note  for  $812.34,  signed 
^'  Fbawley  &  Stephens."  The  signature  was  in  the  hand- 
writing of  Stephens.  Frawley  answered,  denying  that  he 
had  signed  said  note,  denying  that  Stephens  had  any  au- 
thority from  him  to  sign  his  name  to  the  said  note,  and 
also  denying  that  he  was  ever  a  partner  of  said  Stephens. 
Upon  the  trial  in  the  circuit  court  the  jury  found  in  favor 
of  the  defendant  Frawley,  and  judgment  was  rendered  in 
his  favor  for  |67.93  costs.  The  defendant  Stephens  made 
no  defense  to  the  action.  From  the  judgment  rendered  in 
favor  of  Frawley  the  plaintiff  appeals  to  this  court. 

The  appellant  assigns  as  errors:  (1)  The  admission  of  evi- 
dence to  vary  the  written  contract;  (2)  the  ruling  that  the 
relation  of  attorney  and  client  existed  between  Hawkins 
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and  Frawley^  and  that  the  telegrams  and  other  communi- 
cations by  Frawley  to  Hawkins,  and  the  documents  in 
Hawkins'  hands,  were  privileged;  (3)  in  admitting  the  tes- 
timony as  to  the  declarations  of  Frawley  as  to  his  liability 
on  the  contract;  (4)  in  excluding  the  testimony  of  the  wit- 
ness Storing  in  rebuttal;  (o)  in  allowing  the  defendants' 
counsel  to  address  improper  language  to  the  jury;  (6)  in 
refusing  to  direct  a  verdict  for  pllaintiflf,  and  in  refusing 
the  instructions  asked  by  plaintiff,  and  in  refusing  to  set 
aside  the  verdict  and  grant  a  new  trial.  i 

The  first  assignment  of  error  arises  under  the  following 
circumstances:  The  plaintiff,  as  tending  to  show  the  lia- 
bility of  Frawley  upon  the  note  signed  by  Stephens  with 
the  name  of  "  Frawley  db  Stejyhem^^^  introduced  in  evidence 
a  written  contract,  made  between  the  plaintiff  as  one  party 
and  John  Frawley  and  M.  P.  Stephens  as  the  other  party. 
The  contract,  after  reciting  the  names  of  the  parties,  pro- 
ceeds as  follows :  "  The  party  of  the  first  part,  for  and  in 
consideration  of  the  covenants  and  agreements  hereinafter 
contained,  to  be  performed  by  the  party  of  the  second 
part,  has  this  day  appointed  the  party  of  the  second  part 
agent  for  the  sale  of  machines  hereinafter  named,  extras, 
and  twine,  for  the  following  territory  and  no  other  [speci- 
fying territory],  for  and  during  the  season  ending  Septem- 
ber 1,  1883;  the  said  company  reserving  the  right  to  re- 
scind this  contract,  without  liability  for  any  damages,  at 
any  time  when  they  shall  be  dissatisfied  with  the  standing 
or  mode  of  doing  business  of  the  party  of  the  second  part; 
and  the  party  of  the  second  part  for  and  in  consideration  of 
the  appointment  to  such  agency,  which  is  hereby  accepted, 
and  for  the  further  consideration  of  the  commissions  herein 
named,  agrees  as  follows  [here  follow  conditions  and  cov- 
enants of  the  party  of  the  second  part]."    This  agreement 
was  signed :   "  The  Plano  M'f'g  Co.     [Seal.]     John  Fbaw- 
LEY.    [Seal.]    M.  P.  Stephens.     [Seal.] " 
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The  note  given  in  evidence  was  for  an  indebtedness 
which  plaintiflf  claims  was  due  to  it  from  John  Frawley 
and  Jf.  P.  Stephens,  on  account  of  the  transactions  of  the 
parties  under  said  contract,  and  this  fact  is  not  denied  by 
the  respondent  Frawley,  The  point  at  issue  between  the 
parties  was  whether  Frawley  and  Stephens  were  partners  in 
business  under  this  contract,  so  that  Stephens  would  have 
authority  to  sign  Frawttxfs  name  to  the  note,  or,  if  they 
were  not  in  partnership,  whether  Frawley  had  authorized 
Stephens  to  give  the  note  in  question. 

After  the  plaintiflf  had  introduced  the  contract  in  evi- 
dence for  the  purpose  above  stated,  the  defendant  Frawley^ 
against  the  objection  of  the  plaintiflf,  was  permitted  to 
state  to  the  jury  that,  at  the  time  the  contract  was  signed, 
the  agent  of  the  company  with  whom  the  contract  was 
made,  in  order  to  induce  the  respondent  to  sign  the  same, 
stated  that  it  was  a  mere  matter  of  form,  and  that  he 
should  not  be  bound  in  any  way  by  the  contract.  The 
learned  circuit  judge,  in  admitting  this  evidence,  stated 
that  he  should  admit  it  "  as  bearing  on  the  question  whether 
the  plaintiflf  had  a  right  to  regard  him  as  a  partner,"  and 
afterwards,  in  instructing  the  jury,  he  said  to  them:  "It 
is  admitted  that  the  defendant  Frawley  is  liable  on  the  con- 
tract under  which  the  machines  and  twine  were  sold  and 
delivered  by  the  plaintiflf,"  meaning  the  machines  and  twine 
for  the  value  of  which  the  note  was  given.  The  plaintiff 
having  introduced  the  contract  as  evidence  of  a  partnership 
between  Stephens  and  FrawUy,  we  think  it  was  competent 
to  show  that  at  the  time  of  its  execution  it  was  understood 
by  the  parties  that  no  partnership  was  entered  into  between 
them,  but  it  would  be  incompetent  to  show  by  parol  that 
the  respondent  Frawley  was  not  to  be  bound  by  the  con- 
tract for  its  performance.  This  was  the  view  of  the  circuit 
judge;  and,  notwithstanding  the  appellant  had  stated  as  a 
witness  that  he  was  not  to  be  bound  by  the  contract,  yet, 
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when  the  case  was  submitted  to  the  jury,  with  the  apparent 
assent  of  all  parties  they  were  instructed  that  he  was  bound 
by  the  contract,  notwithstanding  his  statement  to  the  con- 
trary. TJnder  the  charge  and  the  limitations  under  which 
the  court  received  the  evidence,  we  do  not  think  there  was 
any  error  in  receiving  it. 

It  is  said  the  court  erred  in  refusing  to  admit  the  testi- 
mony of  the  witness  Hawkins  as  to  the  declarations  of  the 
defendant  as  to  his  liability  on  the  note  in  question,  and  in 
refusing  to  admit  in  evidence  a  telegram  received  by  him 
from  the  defendant.     The  evidence  was  excluded  on  the 
ground   that    the  communications   were  privileged;  that 
Hawkins  received  them  in  his  capacity  as  an  attorney  for 
the  defendant.    The  evidence  of  Hawkins  shows  that  he 
was  the  attorney  and  agent  for  the  plaintiff  in  regard  to 
their  matters  generally,  and  especially  as  to  the  note  in 
suit;  that  the  only  employment  he  had  for  the  defendant, 
if  he  had  any  at  all,  when  he  received  the  telegram,  was  an 
employment  by  Stephens  to  collect  and  apply  the  proceeds 
of  certain  claims  placed  in  his  hands  by  Stephens.    The 
evidence  shows  that  the}'  were  claims  purporting  to  be 
claims  belonging  to  Frawley  &  Stephens^  and  in  which,  upon 
this  trial,  Frawley  claims  he  had  no  interest  as  a  partner. 
His  only  interest,  if  any,  was  to  have  such  claiips  applied 
upon  the  debt  due  from  Stephens  upon  their  contract  with 
the  plaintiff.    The  testimony  as  to  the  employment  by 
Stephens  is  that  he  (Stephens)  came  in,  apparently  in  haste, 
threw  down  a  package  of  papers,  saying  that  Hawkins 
would  find  directions  in  the  package  as  to  what  he  wanted 
him  to  do  with  them,  and  immediately  left;  that  just  at 
that  time,  and  while  Stephens  was  still  in  the  oflBce,  and  be- 
fore the  package  was  opened,  he  received  a  telegram  from 
Frcmlei/y  the  one  offered  in  evidence  and  rejected  by  the 
court.    The  telegram  read  as  follows :  "  To  S.  N.  Hawkins: 
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Have  you  got  FravyUy  <&  St^hena  amounts  to  collect!  Lot 
me  know  at  once.    J.  Fbawlbt." 

Now,  it  is  very  clear  to  us  that  there  could  have  been  no 
employment  of  Hawkins  by  Frawley  at  the  time  this  tde- 
gram  was  sent  or  received  by  him.  Frawley  could  not  have 
made  the  inquiry  of  him  in  confidence  as  a  client,  because 
he  had  no  knowledge  of  his  having  been  employed  by 
Stephens.  It  was  a  question  which  could  not  have  been 
propounded  for  the  purpose  of  obtaining  legal  advice  in 
regard  to  any  matter  in  which  he  had  employed  S.  If. 
Hawkins.  It  was  a  simple  inquiry  as  to  a  matter  of  fact, 
which  could  have  no  relation  to  any  confidential  matter 
between  a  client  and  attorney,  and  was  therefore  improperly 
excluded.  1  Whart.  Ev,  §  588;  AUenv.  Harrison,  30  Vt 
219;  Sawyer  V.  Birchinore^Z  Mylne  &  K.  572;  Deehcrough 
V,  JiawUns,  3  Mylne  &  C.  515 ;  Spenceley  v.  Schvlenburgk, 
7  East,  357;  Gillard  v.  Bates,  6  Mees.  &  W.  547. 

It  is  also  assigned  as  error  that  the  court  excluded  the 
evidence  of  Hawkins  as  to  what  Fra/ioley  said  as  to  his  lia- 
bility on  the  note  in  suit,  after  Hawkins  had  informed  him 
that  he  was  employed  by  the  plaintiif  in  regard  to  that  note 
and  that  he  could  not  act  as  his  attorney  in  r^pect  to  that 
claim.  We  think  the  evidence  should  have  been  admitted. 
Admitting  that  Frawley  might  have  been  the  client  of 
Hawkins  for  the  purpose  of  collecting  claims  due  to  Frawley 
ik  Stepliens,  he  was  not  his  client  in  any  sense  in  regard  to  the 
claim  on  the  note  in  suit;  and,  after  having  been  advised 
by  Hawkins  that  he  could  give  him  no  advice  in  regard  to 
that  matter,  he  was  properly  put  on  his  guard ;  and,  if  he 
afterwards  made  disclosures  to  the  attorney  in  regard  to 
that  claim,  they  were  no  more  privileged  than  if  made  to 
the  holder  of  the  note,  or  to  a  mere  stranger.  There  was 
no  confidence  between  Hawkins  and  Frawley  in  regard  to 
the  note.    See  cases  above  cited;  also,  TucJcer  t?.  FiMl^ 
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66  Wis.  17,21;  Weeks  on  Attorneys,  279,  281;  Wilson  v. 
Godlove,  34  Mo.  337;  Clay  v.  Tyson^  19  Neb.  630;  Whiting 
V.  Barney,  30  N.  Y.  330.  Whether  the  papers  left  by  Steph- 
ens with  Hawkins  were  properly  excluded  is  not  decided, 
and  whether  they  should  have  been  excluded  depended 
upon  the  question  whether  Frawley  had  any  interest  in 
them  and  recognizes  the  right  of  the  defendant  Stephens  to 
employ  an  attorney  in  regard  to  their  collections  for  the 
mutual  benefit  of  both  parties. 

It  is  also  insisted  that  the  circuit  court  erred  in  permit- 
ting Frawley  to  testify  as  to   what  he  said  at  a  certain 
interview  between  him  and  one  of  the  witnesses  of  ihe 
plaintifif,  at  the  oflBce  of  the  defendant's  attorney.  Whether 
this  evidence  was  admissible  depends  upon  the  question 
whether  the  conversation  alluded  to  was  introduced  in  evi- 
dence by  the  plaintiff.    If  the  plaintiff  gave  evidence  as  to 
what  defendant  said  in  the  particular  conversation  alluded 
to,  then  it  would  be  very  clear  that  the  defendant  might 
properly  be  examined  as  to  such  conversation ;  but,  if  the 
conversation  was  first  drawn  out  by  a  cross-examination 
of  a  witness  of  the  plaintiff  by  the  defendant,  then  the  de- 
fendant would   not  be  entitled  to  examine  his  own  client 
as  to  what  he  did  say  in  such  conversation.    The  plaintiff 
cannot,  as  a  general  rule,  be  permitted  to  give  in  evidence 
hij  own  declarations,  made  out  of  court,  to  bolster  up  his 
testimony  given  on  the  trial.    It  is  not  clear  from  the 
printed  case  whether  the  conversation  spoken  of,  and  con- 
cerning which  the  defendant  was  permitted  to  testify,  was 
introduced  by  the  plaintiff  or  by  cross-examination  of  the 
defendant,  and  we  are  not  clear,  therefore,  that  any  error 
was  committed  in  admitting  the  defendant's  version  of  it  as 
a  witness  in  his  own  behalf. 

We  cannot  say  that  it  was  error  to  exclude  the  witness 
Storing  offered  in  rebuttal.  There  was  no  offer  by  the 
plaintiff  to  prove  any  particular  state  of  facts  by  the  wit- 
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ness.  To  make  it  error  to  exclude  a  witness  offered  in  re- 
buttal, it  seems  to  us  the  plaintiff  should  have  shown  the 
court  what  facts  he  wished  to  prove  by  the  witness.  That 
does  not  appear  to  have  been  done  in  this  case.  The  court 
may  have  thought  the  defendant's  evidence  had  been  of 
such  a  character  as  not  to  open  the  case  to  the  plaintiff  for 
further  evidence,  and  the  learned  counsel  have  not  shown, 
by  their  statement  of  the  case  or  by  their  argument,  that 
the  plaintiff  was  clearly  entitled  to  examine  the  witness  in 
rebuttal  of  the  case  made  by  the  defendant 

We  find  no  error  in  the  instruction  of  the  court  to  the 
jury,  or  in  his  refusal  to  give  instructions  asked.  The  ques- 
tions at  issue  were  fairly  presented  to  the  jury  by  the  court, 
and  the  law  applicable  to  such  issues  was  correctly  stated  bj 
the  court. 

The  ruling  of  the  court  in  refusing  to  set  aside  the  ver- 
dict as  against  the  evidence  is  sustained  by  the  evidence 
appearing  in  the  record.  The  material  facts  were  contro- 
verted, the  evidence  was  conflicting  and  contradictory,  and 
it  was  for  the  jury  to  say  what  credibility  should  be  given 
to  the  testimony  presented.  If  the  evidence  offered  by  the 
defendant  was  believed  by  them,  they  were  right  in  giving 
a  verdict  for  the  defendant.  It  was  not  error,  therefore,  to 
overrule  the  motion  for  a  new  trial. 

The  question  whether  the  court  should  have  permitted  an 
amendment  of  the  complaint,  so  as  to  charge  the  defend- 
ants on  the  original  contract,  was  not  in  terms  presented  to 
the  court  below.  It  cannot,  therefore,  be  said  that  the 
court  erred  in  not  permitting  the  plaintiff  to  recover  upon 
such  contract. 

The  remarks  made  by  the  counsel  for  the  defendant  to 
the  jury  were  not  of  such  a  character  as  should  reverse  the 
judgment.  The  advocate  must  be  permitted  some  hberties 
in  the  use  of  qualifying  adjectives  and  participles  in  com- 
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menting  upon  the  testimony  of  the  witnesses  giving  testi- 
mony on  the  trial. 

For  the  error  in  rejecting  the  testimony  of  the  witness 
Hawkins,  the  judgment  of  the  circuit  court  must  be  re- 
versed. 

By  the  Court — The  judgment  of  the  circuit  court  is 
reversed,  and  the  cause  is  remanded  for  a  new  trial 

See  note  to  this  case  in  82  N.  W.  Rep.  771.—  Rep. 


Leonard,  Appellant,  vs.  Yohnk  and  another,  Sheri£f,  etc., 
Kespondents. 

March  S3— April  12, 1887. 

Bankruptcy:    Discharge:    Judgment  obtained  pending  proceedings: 
Injunction:  Jurisdiction. 

1.  The  granting  of  a  discharge  in  bankruptcy  is  conclusive  that  any 

delay  occurring  in  the  proceedings  was  sufficiently  excused. 

2.  A  discharge  in  bankruptcy  operates  to  release  a  judgment  obtained 

against  the  bankrupt,  pending  the  bankruptcy  proceedings,  upon 
a  claim  which  was  proved  or  provable  therein,  as  well  as  the  claim 
itself,  and  the  creditor  cannot  enforce  such  judgment  against  the 
bankrupt's  after-acquired  property. 

8,  Such  a  claim,  which  has  been  proved  in  the  bankruptcy  proceedings, 
does  not  become  merged  in  such  judgment,  and  the  subsequent 
filing  of  the  judgment  is  but  a  re-filing  of  the  same  claim. 

4.  A  bankrupt,  against  whom  a  judgment  so  obtained  is  sought  to  be 
enforced  by  execution,  is  not  bound  to  seek  his  remedy  by  motion 
•  for  a  stay  of  proceedings  in  the  suit  in  which  the  judgment  was 
rendered,  as  provided  by  sec.  5106,  R.  S.  of  U.  S.,  but  may,  before 
obtaining  his  discharge,  bring  an  action  in  equity  to  restrain  pro- 
ceedings on  execution  under  such  judgment ;  and,  after  obtaining 
his  discharge,  may  obtain  leave  of  court  to  file  a  supplemental 
complaint  setting  up  the  discharge,  and  obtain  a  perpetual  injunc- 
tion against  such  proceedings. 
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APPEAL  from  the  Circuit  Court  for  Eau  Olaire  County. 

The  facts  will  sufficiently  appear  from  the  opinion. 

W,  P.  Bartletty  tor  the  appellant,  argued,  among  other 
things,  that  the  plaintiff  had  the  right  to  commence  this 
action  and  to  enjoin  the  defendants  from  enforcing  the  col- 
lection of  the  judgment  in  the  state  court.  3  Bl.  Comm. 
405;  1  High  on  Inj.  sec.  296;  Story's  Eq.  Jur.  sees.  868, 
874-5,  887;  Turner  v.  Gatewood,  8  B.  Mon.  613;  Garluk 
i?.  Mc Arthur^  6  Wis.  450;  Merritt  v.  Baldwin^  id.  439; 
Brown  v.  Parker^  28  id.  21;  United  B,  Church  v.  Van- 
dvsen^  37  id.  54.  If  the  defendant  Yohnk  had  not  entered 
judgment  in  the  state  court  before  proving  his  claim,  there 
could  not  be  any  claim  that  his  debt  was  not  released  by 
the  discharge.  Thomas  v.  Jones,  39  Wis.  124;  DavU  v, 
McCurdy,  50  id.  569;  Oartis  v.  Woodward,  58  id.  499.  This 
judgment  does  not  constitute  a  new  debt,  and  the  discharge 
releases  the  plaintiff  from  the  claim  upon  which  such  judg- 
ment was  entered  and  from  the  judgment.  Freeman  on 
Judgments,  sees.  244,  245;  Ruckman  t;.  GowdL,  1  K  Y. 
505;  Clark  v.  Bowling ,  3  id.  216;  Monroe  v,  Upton,  50  id. 
593;  Blumenthal  V,  Anderson,  91  id.  171;  Huhhell  v.  Cramp, 
11  Paige,  310;  Arnold  v.  Oliver,  64  How.  Pr.  452;  Ander- 
son V.  Anderson,  65  Ga.  518;  McLendon  v.  Turner,  id.  577; 
Harrington  v.  McNaughton,  20  Vt.  293 ;  Downer  v.  Bowell, 
26  id.  397;  Boot  v.  Espy,  93  Ind.  511;  McDonald  v.  Ingra- 
Ii^m,  30  Miss.  389;  Bostwick  v.  Dodge,  2  Doug.  331;  Wal- 
ton V.  Perry,  2  Tenn.  Ch.  633;  Blair  v.  Carter's  Adm'r,  78 
Va.  621;  Dawson  v.  Hartsjield,  79  N".  C.  334;  Sanderson  v. 
Daily,  83  id.  67;  Oliphant  v.  Eckerley,  36  Ark.  69;  Widner 
V.  Yeast,  32  Kan.  400;  Ewing  v.  Peck,  17  Ala.  339;  Imley 
V.  Ca/ipentier,  14  Cal.  173;  Palmer  v.  Hussey,  119  U.  S.  96; 
Bramman  v.  Snider,  21  Fed.  Rep.  871 ;  In  re  Stansfield,  16 
Nat.  Bankr.  Reg.  268. 

T  F.  Frawley  and  V.  W.  James,  for  the  respondents, 
contended,  inter  alia,  that  the  original  debt  was  merged 
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and  extinguished  in  the  judgment,  and  the  judgment  was 
not  provable  against  the  estate  of  the  bankrupt  nor  affected 
by  his  discharge.     This  is  so  (1)  for  the  reason  that  such 
merger  takes  effect  by  the  rules  of  the  common  law,  and 
(2)  because  the  creditor,  by  proceeding  to  take  judgment,  is 
held  to  have  elected  to  look  to  the  debtor  personally  and  to 
have  abandoned  all  right  to  the  estate  of  the  debtor.     And 
the  debtor,  on  the  other  hand,  may  protect  himself  by  mov- 
ing in  the  court  in  which  the  action  is  brought  against  him, 
for  a  stay  of  proceedings  until  he  can  obtain  a  certificate 
of  discharge  and  plead  the  same.     If  he  omits  to  do  so, 
but  suffers  judgment  to  go  against  him,  he  is  held  to  have 
waived  the  right  to  set  up  his  discharge  against  the  plaint- 
iff's claim,  and  the  rights  of  the  parties  must  therefore  be 
governed  by  the  judgment.    Bradford  v.  Bice^  102  Mass. 
472 ;  Sampson  v,  Clark,  2  Gush.  173 ;  Woodbury  v.  Perkins, 
5  id.  86 ;  Faxon  v.  Barter,  11  id.  35 ;  In  re  Williams,  2  Nat. 
.  Bankr.  Eeg.  229;  Brown  v.  Morange,  108  Pa.  St.  70;  Wise^s 
Appeal,  99  id.  193 ;  In  re  Nebenzalil,  9  Bened.  243 ;  Doe  v. 
Childress,   21  Wall.  642;  Cutler  v.  Ewans,  115  Mass.  27;  In 
re  Tooker,  14  Nat.  Bankr.  Reg.  35 ;  Palmer  v.  Merrill,  57 
Me.  26;  Wdcott  v.  Hodge,  15  Gray,  547;  In  re  OaUison,  2 
Lowell,  73;  Boynton  v.  Ball,  105  111.  627;  HoXbrook  v.  Foss, 
27  Me.  441;  Fisher  v.  Foss,  30  id.  459;  Pilce  v.  McDonald, 
32  id.  418;  EUis  v.  Ham,  28  id.  385;  Uran  v.  Houdlette,  36 
id.  15;  Steadman  v.  Lee,  61  Ga.  59;  Evarts  v.  Hyde,  51  Vt. 
183;  Miller  V.  Clements,  54  Tex.  351;  Burnett  v.  WaddeU, 
id.  273;  McCarthy  v.  Goodwin,  8  Mo.  App.  380;  Ca/rrington 
V.  Holabird,  17  Conn.  530 ;  Ewing  v.  Peck,  17  Ala.  341 ;  Hoi- 
d^n  V.  Sherwood,  84  111.  92;  In  re  Mansfield,  6  N.  B.  R.  388; 
Oould  V.  Hayden,  63  Ind.  443 ;   Gallaher  v.  Michel,  26  La. 
Ann.  41;  1  Herman  on  Estoppel,  286;  High  on  Injunctions, 
296;  Eyster  v.  Oaff,  91  U.  S.  521;  Burhank  v.  Bigdow,  92 
id.  179;  Jerome  v.  McCarter,  94  id.  734;  Conner  v.  Long,  104 
id.  228;  Thatcher  v.  Rockwell^  105  id.  467;  Hill  v.  Harding^ 
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107  id.  631.  As  to  the  general  doctrine  of  merger  as  bear- 
ing upon  this  case,  see,  also,  1  Herman  on  Estoppel,  559; 
Ex  parte  Williams^  2  Nat  B.  K.  83;  NichoU  v.  Ma%(m^  21 
Wend.  339;  Town  v.  Smith,  14  Mich.  348;  Freeman  on 
Judgments,  sees.  215-217;  Ilor/ff  v.  Charlton,  25  Pa.  St.  200; 
Wayman  v.  Cochrane,  35  111.  152 ;  Conn,  Mut  Life  Ins.  Co. 
V.  Jones,  8  Fed.  Kep.  303;  Ries  v.  Rowland,  11  id.  657.  That 
the  appellant  might  have  had  a  stay  of  proceedings  until 
he  could  obtain  and  plead  his  discharge,  and  that  failing  to 
do  so  he  cannot  now  avail  himself  of  the  discharge  to  de- 
feat the  judgment,  see  Ruszits  v,  IliUiard,  57  Vt.  60;  Bump 
on  Bankr.  (9th  ed.),  680;  Brown  v.  Stevens  Co.  52  Conn. 
110;  Palmer  v.  Merrill,  57  Me.  26.  The  plaintiff  should 
not  be  granted  the  relief  now  asked,  because  of  his  unnec- 
essary and  unreasonable -delay  in  applying  for  his  discharge. 
Freeman  on  Judgments,  102,  502;  Brooks  v.  Bates,  7  Colo. 
576;  CaUert  v.  Peebles,  80  N.  C.  334;  Hair  v.  Lowe,  19  Ala. 
224;  Mastich  v.  Thorp,  29  Cal.  444;  Hihlard  v.  Eastman,  47 
N.  H.  507;  Menifee  v.  Myers,  33  Tex.  691;  Taney  v.  Fen^ 
wich,  4  Hen.  &  M.  423;  Jevne  v.  Osgood,  57  III.  340;  Medr 
hury  V.  Swan,  46  N.  T.  200;  Sandford  v.  Sinclair,  3  Denio, 
269;  Valkenhurgh  v.  Dedcriclc,  1  Johns.  Cas.  134;  DeSdbry 
V.  Morange,  18  Johns.  336 ;  In  re  Fergxison,  2  Hughes,  286. 

Orton,  J.  The  plaintiff,  by  his  first  complaint,  alleged  as 
follows:  The  firm  of  Leonard,  French  &  Giddings,  of  which 
the  plaintiff  was  a  member,  was  indebted  to  the  defendant 
Yohnk  in  the  sum  of  about  $2,400,  and  on  the  7th  day  of 
December,  1869,  Yohnlc  commenced  an  action  thereon 
against  said  firm  in  the  circuit  court  of  Eau  Claire  county. 
On  the  13th  day  of  December,  1869,  the  said  firm  filed  their 
petition  in  bankruptcy,  and  were  declared  bankrupts  ac- 
cordingly, and  afterwards  the  said  Yohnk,  with  the  other 
creditors  of  said  firm,  filed  and  proved  said  claim  against 
the  bankrupt  estate,  as  it  was  provable  according  to  Uie 
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bankrapt  law.  On  January  7,  1870,  the  said  Yoknh  ob- 
tained a  judgment  in  the  above  action  against  said  firm  by 
default  for  the  sum  of  |3,426.76,  and  afterwards  filed  and 
proved  said  judgment  as  a  provable  claim  against  said 
bankrupt  estate.  On  the  23d  day  of  February,  1886,  Tohnk 
caused  an  execution  to  be  issued  on  said  judgment,  and 
thereafter  the  said  defendant  Cosgrove^  as  sberiflf,  levied  the 
same  upon  certain  property  belonging  to  the  said  plaintiff, 
and  which  he  had  acquired  since  the  commencement  of  said 
bankruptcy  proceedings,  to  satisfy  said  execution,  and  ad- 
vertised the  same  for  sale.  On  the  26th  day  of  February, 
1886,  the  plaintiff  petitioned  the  bankrupt  court  for  a  dis- 
charge in  said  bankruptcy,  and  an  order  to  show  cause  why 
he  should  not  be  so  discharged  was  entered  to  be  heard  on 
the  21st  day  of  June  thereafter,  and  the  same  was  duly 
served  upon  said  Tohnk.  Thereupon  this  action  was  brought 
by  the  plaintiflf  to  enjoin  the  proper  parties  from  proceed- 
ing further  under  said  judgment  and  execution,  and  such 
an  injunction  was  granted. 

On  the  24th  day  of  June,  1886,  the  plaintiff  obtained  his 
discharge  in  said  bankruptcy  in  due  form  of  law,  and  there- 
upon, by  a  rule  to  show  cause,  moved  the  court  for  leave  to 
file  a  supplemental  complaint  in  said  action,  setting  up  said 
discharge  and  praying  a  perpetual  injunction  of  any  pro- 
ceedings on  said  judgment  and  execution.  In  the  meantime 
the  defendants  had  filed  a  demurrer  to  said  first  complaint 
On  the  ground  of  want  of  jurisdiction  and  of  no  cause  of 
action.  Both  the  motion  and  the  demurrer  were  heard  at 
chambers,  and  the  motion  was  denied,  and  the  demurrer 
sustained.  From  the  orders  of  the  circuit  court  refusing  to 
set  aside  the  orders  so  denying  the  motion  and  sustaining 
the  demurrer,  this  appeal  is  taken. 

The  facts  of  this  case  raise  the  question  which  is  in  such 
irreconcilable  conflict  in  the  state  courts.  In  the  following 
states  it  is  held  that  by  a  subsequent  discharge  in  bank- 
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mptcy,  if  a  jadgment  is  obtained  by  a  creditor  upon  a  claim 
provable  under  the  bankrupt  law,  in  an  action  commenced 
before  or  after  the  commencement  of  the  bankruptcy  pro- 
oeedings,  and  pending  such  proceedings,  the  bankrupt  is 
discharged  from  the  judgment  itself,  the  same  as  from  the 
claim  upon  which  it  was  founded :  New  York,  Georgia,  Ver- 
mont, Indiana,  Michigan,  Mississippi,  Tennessee,  Virginia, 
North  Carolina,  Arkansas,  Kansas,  Alabama,  California,  and 
perhaps  some  other  states.    In  Massachusetts  and  lUinois 
and  some  other  states  it  is  held  that  such  a  judgment  is  not 
affected  by  the  discharge.    It  is  contended  by  the  learned 
counsel  of  the  respondent  that  many  of  the  cases  in  which 
it  is  held  that  both  the  judgment  and  the  claim  are  barred 
by  the  discharge  arose  under  the  bankrupt  law  of  1841, 
which  did  not  contain  the  provision  requiring  the  state 
court  to  stay  proceedings  in  such  a  case  before  judgment, 
upon  the  application  of  the  bankrupt,  found  in  the  bank- 
rupt law  of  1867,  in  sec.  5106,  K.  S.  of  U.  S.    But  it  is  sig- 
nificant that  the  same  conflict  of  decisions  upon  this  ques- 
tion still  exists,  notwithstanding  this  new  provision.    This 
provision  imposes  a  duty  upon  the  state  courts,  which  they 
may  or  may  not  discharge,  notwithstanding  its  imperative 
language:  "And  any  such  suit  or  proceeding  shaU  upon 
the  application  of  the  bankrupt  he  stayed^  to  await  the  de- 
termination of  the  court  in  bankruptcy  on  the  question  of 
the  discharge,  provided  there  is  no  unreasonable  delay  on 
the  part  of  the  bankrupt  in  endeavoring  to  obtain  his  dis- 
charge."    The  reason  for  this  provision,  given    by  the 
learned  judge  who  wrote  the  opinion  in  BoyvUon  v.  BaU^ 
105  IIL  634,  was  "to  prevent  a  judgment  which  the  dis- 
charge might  not  relieve  the  bankrupt  from,  as  held  by  the 
courts  of  Maine  and  Massachusetts,"  etc.    This  reason  evi- 
dently comes  from  a  desire  to  sustain  the  ruling  ol  the 
Illinois  courts  upon  the  main  question.    If  there  had  been 
no  conflict  in  the  decisions  of  the  various  courts  of  thii 
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country  under  the  law  of  1841  against  the  rule  that  such  in- 
termediate judgment  is  not  released  or  affected  by  the  dis- 
charge, and  all  courts  had  agreed  with  the  supreme  court 
of  Illinois,  there  might  be  some  ground  for  the  reason  given. 
But  when  Congress  must  have  been  aware  that  there 
was  a  preponderance  of  the  weight  of  authority  in  this 
country,  and  that  the  decisions  of  the  English  courts  were 
uniform,  against  such  a  rule,  such  a  reason  for  the  provision 
could  have  had  but  little  weight.  A  far  better  reason 
would  have  been,  and  probably  was,  that  the  bankrupt, 
after  his  discharge/  might  not  be  put  to  the  trouble  and 
expense  of  relieving  his  subsequently  acquired  property 
from  the  lien  of,  and  a  threatened  seizure  under,  interme- 
diate judgments,  obtained  in  violation  of  the  bankrupt  law, 
pending  his  bankruptcy  proceedings.  This  provision  makes 
it  easier  and  less  expensive  to  prevent  such  judgments  and 
the  threatened  mischief,  than  to  set  them  aside  after  such 
mischief  had  been  wrought. 

It  may  be  well  to  consider  briefly  the  effect  of  this  new 
provision.  Under  the  law  of  1841  the  bankrupt  certainly 
had  the  right  to  go  into  the  state  court  and  ask  for  a  stay 
of  the  proceedings  on  the  same  ground,  and  such  court  had 
the  power  and  discretion  to  stay  the  proceedings  if  there 
had  been  no  unreasonable  delay  in  obtaining  his  discharge. 
Neither  the  bankrupt  nor  the  state  court  can  do  anything 
more  now  under  this  provision.  The  pendency  of  the  bank- 
rapt  proceedings  would  have  been  no  defense  to  the  action 
then,  and  it  is  no  defense  now.  The  proceeding  is  only  dil- 
atory and  discretionary  at  most.  If  the  bankrupt  could 
thereby  absolutely  prevent  a  judgment  from  being  rendered, 
it  would  be  different  and  quite  effectual.  But,  as  it  is,  the 
remedy  is  quite  inadequate.  There  are  two  previous  pro- 
visions that  ought  to  be  and  are  more  effectual.  The  first 
is  applicable  in  all  respects  to  this  case:  "No  creditor  prov- 
ing his  debt  or  claim  shall  be  allowed  to  maintain  any 
Vol.  68—88 
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suit  at  law  or  in  equity  therefor  against  the  bankrupt,  but 
shall  be  deemed  to  have  waived  all  right  of  action  against 
him;  and  all  proceedings  already  commenced,  or  unsatisfied 
judgments  already  obtained,  against  the  bankrupt,  shall  be 
deemed  to  he  discharged  and  surrendered  thereby T  Sec.  5105, 
E.  S.  of  U.  S.  In  this  case  the  suit  was  commenced  before 
the  proof  of  the  debt  in  bankruptcy.  "  In  such  a  case  the 
proving  of  the  debt  operates  as  a  surrender,  ipsojure^  of  the 
action,  and  is  a  har  to  any  further  proceedings  in  the  suit" 
Bump,  Bankr.  684:;  Everett  v.  Derby,  5  Law  Eep.  225.  The 
other  provision  is  as  follows:  "No  creditor  whose  debt  is 
provable  shaU^  be  allowed  to  prosecute  to  final  judgment  any 
suit  at  law  or  in  equity  therefor  against  the  bankrupt  until 
the  question  of  the  debtor's  discharge  shall  have  been  de- 
termined." [Sec.  5106.]  These  provisions  together  contain 
prohibitions  against  the  creditor  maintaining  or  prosecuting 
any  such  action  to  judgment,  and  it  is  therefore  unlawful 
for  the  creditor  to  do  so.  Such  judgments  are  obtained  in 
violation  of  the  bankrupt  law.  Now,  what  is  the  result  if 
the  creditor  shall,  notwithstanding  such  prohibition,  main- 
tain or  prosecute  such  an  action  to  judgment,  or  if  the  state 
court  should  see  fit  to  deny,  as  it  may,  such  application  for  a 
stay  of  proceedings?  Are  the  judgments  so  obtained  never- 
theless valid,  effectual,  and  conclusive?  If  so,  then  these 
provisions  are  nugatory  and  of  no  force  or  eflfect  whatever. 
These  provisions  do  not  aflfect,  and  were  not  intended  to 
aflfect,  the  jurisdiction  of  the  state  courts  in  such  actions; 
but  they  do  aflfect,  and  were  intended  to  affect,  the  conduct 
of  the  creditor.  lie  has  proceeded  in  violation  of  law.  As 
to  him  the  judgment  ought  not  to  be  effectual  against  the 
proceedings  and  discharge  in  bankruptcy.  He  was  prohib- 
ited by  the  law  from  obtaining  judgment.  He  is  prohibited, 
by  the  spirit  and  eflfect  of  the  same  law,  from  availing  him- 
self of  such  judgment  by  enforcing  it,  by  execution  or  othe^ 
wise,  against  the  discharge  in  bankruptcy.   This  would  seem 
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to  be  the  proper  effect  of  these  provisions.  If  in  the  event 
the  bankrupt  fails  to  obtain  his  discharge,  then  he  is  not 
injured.  If  he  obtains  his  discharge,  then  he  may  assert  it 
as  against  the  judgment  so  unlawfully  obtained. 

Bat   I  have  wandered  sufficiently  in  attempting  to  dis- 
cover   the  reason  of  the  provisions.    Their  effect  is  not 
remedial.    They  cannot  be  interposed  as  a  defense  to  the 
action.     In  view  of  them  the  state  court  may  stay  the  pro- 
ceedings or  may  refuse  to  do  so.     Not  so,  however,  as  to 
judgments  obtained  after  the  discharge  in  bankruptcy.     In 
such  cases  the  discharge  may  be  pleaded  in  bar  of  the  ac- 
tions, or  as  a  complete  defense.    That  class  of  cases,  there- 
fore, which  holds  that  such  judgments  are  conclusive,  is 
inapplicable  to  this  case.    It  is  conceded  in  the  opinion  in 
Boynton  v.  BaU^  supra^  that  the  English  authorities  are 
uniform  upon  this  question  that  such  a  judgment  is  released 
by  the  subsequent  discharge,  but  it  is  said  that  the  English 
courts  are  forced  to  so  hold  by  the  provision  of  the  English 
bankrupt  law  that  if  the  debtor  is  arrested  on  execution  he 
may  be  discharged  on  motion.    A  broader  provision  than 
that  is  found  in  the  law  of  18G7,  which  is  that  the  debtor 
shall  not  be  liable  to  arrest  in  any  such  action  (sec.  6107, 
R.  S.  of  U.  S.),  and,  if  arrested,  it  follows  of  course  that  he 
may  be  discharged. 

The  legal  effect  of  the  proceedings  in  bankruptcy  and  of 
the  discharge  upon  pending  actions  by  the  creditors  upon 
proved  and  provable  claims,  and  upon  intermediate  judg- 
ments, would  seem  to  present  a  federal  question,  for  the 
authoritative  decision  of  the  federal  courts.  I  have  been 
unable  to  find  any  case  in  point  decided  by  the  supreme 
court  of  the  United  States,  except  the  late  case  of  Palmer 
V,  Htiaaey^  119  U.  S.  96,  in  which  the  judgment  of  the  court 
of  appeals  of  New  York,  giving  such  effect  to  a  subsequent 
discharge  in  bankruptcy  upon  an  intermediate  judgment  of 
the  supreme  court  of  that  state,  is  aflBrmed.    That  case  was 
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much  like  the  present  one.  Hussey  filed  his  petition  on  the 
20th  day,  and  was  adjudicated  a  bankrupt  on  the  24th  day, 
of  January,  1868.  On  the  18th  day  of  April,  1874,  Palmer 
obtained  a  judgment  against  Hussey  for  about  $22,000,  upon 
a  claim  which  was  finally  determined  to  have  been  provable 
in  the  bankruptcy,  in  a  suit  commenced  the  7th  day  of  Sep- 
tember, 1868.  On  the  17th  day  of  May,  1880,  Hussey  ob- 
tained his  final  discharge,  and  on  the  12th  day  of  June, 
1880,  he  moved  the  supreme  court  of  New  York  to  perpet- 
ually enjoin  the  collection  of  the  judgment  because  of  such 
discharge.  That  court  denied  the  motion,  on  the  ground 
that  the  debt  on  which  the  judgment  was  obtained  was  not 
such  a  one  as  could  be  released  by  the  discharge  in  bank- 
ruptcy. The  court  of  appeals  reversed  this  order,  and  held 
the  judgment  released,  in  accordance  with  the  uniform  de- 
cisions of  that  court  since  Clark  v.  Rowling^  3  N.  Y.  216, 
after  holding  that  such  debt  was  one  provable  under  the 
bankrupt  law  and  which  was  released  by  the  discharge,  and 
the  execution  of  the  judgment  was  perpetually  enjoined. 
On  writ  of  error  the  supreme  court  aflSrmed  the  judgment 
of  the  court  of  appeals.  One  of  the  federal  questions 
raised  in  the  case  was  as  to  the  fraudulent  and  fiduciary 
character  of  the  debt,  and  the  other  was  as  to  the  delay  in 
obtaining  the  discharge.  As  to  the  last  question,  the  court 
said:  "By  sec.  5119  of  the  Revised  Statutes,  the  certificate 
of  discharge  is  made  conclusive  evidence,  in  favor  of  the 
bankrupt,  of  the  fact  and  regularity  of  such  discharge.  We 
must  presume,  therefore,  that  the  application  was  made 
within  the  time  required  by  sec.  6108,  or,  if  not,  that  any 
delay  there  may  have  been  was  satisfactorily  explained  be- 
fore the  discharge  was  granted.  The  certificate  is  conclu- 
sive on  that  question." 

It  is  claimed  by  the  learned  counsel  of  the  respondent 
that  the  question  whether  the  judgment  could  be  affected 
by  the  discharge  according  to  the  statute  was  not  raised  or 
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discussed  in  the  case  in  any  of  the  courts.  That  may  be> 
but  that  question  was  directly  involved  in  the  case,  and  it 
was  probably  thought  useless  to  question  the  uniform  decis- 
ions of  the  court  of  appeals  upon  it.  If  the  supreme  court 
of  the  United  States  entertained  any  different  view  of  that 
question  from  the  court  of  appeals,  it  would  have  been  men- 
tioned, as  it  would  have  caused  a  reversal  of  the  judgment 
on  that  ground  alone.  That  court  adopted,  sub  silentio,  the 
ruling  of  the  courts  of  New  York  upon  that  question,  by 
affirming  the  judgment.  What  was  the  use  of  disposing  of 
the  question  of  laches  or  delay  in  obtaining  the  discharge, 
if  the  discharge  itself  could  have  no  such  effect  under  any 
circumstances?  If  the  counsel  of  the  plaintiff  in  error  in 
that  case  had  supposed  that  the  supreme  court  would  hold 
differently  on  that  question  from  the  court  of  appeals,  that 
court  would  have  been  asked  to  reverse  the  judgment  on 
that  ground,  because  that  federal  question  also  was  directly 
involved  in  the  case,  and  the  effect  of  the  discharge  upon 
the  judgment  was  involved  in  the  question  of  delay  in  ob- 
taining it. 

In  Braman  v.  Snidery  21  Fed.  Rep.  871  (in  the  United 
States  district  court  for  the  district  of  Minnesota),  a  case  of 
similar  facts,  Judge  Kelson  held  that  "the  doctrine  of 
merger  and  extinguishment  of  the  debt,  and  that  the  judg- 
ment  constitutes  a  new  debt  from  the  time  of  its  recovery, 
is  not  applicable  under  the  bankrupt  act."  A  similar  de- 
cision was  ma4e  by  the  United  States  district  court  for  th^ 
district  of  Nevada  in  Be.  Stamfield,  16  N.  B.  B,  268. 

The  decisions  against  this  effect  of  the  subsequent  dis- 
charge to  release  the  intermediate  judgment  under  the  law 
of  1867  have  been  in  part  based  upon  the  provision  of  the 
law  that  allows  the  bankrupt  to  apply  for  a  continuance  of 
the  action  until  he  obtains  his  discharge.  It  is  said  in  one 
of  the  leading  cases  supporting  this  doctrine, —  in  Bradfoi'd 
V.  Rice^  102  Mass.  472, —  that  the  same  proceeding  wa3 


Digitized  by  VjOOQIC 


698  SUPREME  COURT  OF  WISCONSIN", 

Leonard  vs.  Yohnk  and  another,  Sheriff,  etc. 

taken  as  a  rule  of  practice  under  the  law  of  1841,  and  that 
therefore  the  same  doctrine  prevailed  in  many  of  the  states 
under  the  law  of  1841 ;  and  so  strongly  did  this  reason  pre- 
vail in  Massachusetts  that  in  Ilagijerty  v,  Ainory^  7  Allen, 
458,  in  an  action  upon  a  judgment  rendered  in  the  courts 
of  New  York  after  the  commencement  of  proceedings  in 
bankruptcy  under  the  bankrupt  law  of  1841,  it  was  held 
that  the  discharge  might  be  pleaded  as  a  defense,  because 
that  rule  of  practice  did  not  prevail  in  the  courts  of  New 
York.  This  is  hardly  consistent  with  the  other  reason 
given  (which  is  a  mere  fiction  or  technicality)  for  holding 
that  the  judgment  is  unaffected  by  the  discharge,  which  is 
that  the  debt,  which  would  have  otherwise  been  released  by 
the  discharge,  is  merged  or  lost  in  the  judgment,  and  tbat 
the  judgment  constituted  a  new  debt,  pending  the  proceed- 
ings in  bankruptcy,  which  could  not  be  so  released.  If  tbat 
reason  be  a  good  one,  then  the  judgment  so  rendered  in 
New  York  is  no  more  released  than  if  it  had  been  rendered 
in  any  other  state. 

The  opposite  rule  is  founded  on  better  reasons.  They  are 
stated,  perhaps,  fuller  and  more  satisfactorily  in  Dawson  v, 
HartsfieUl^  79  N.  C.  334,  than  in  any  other  case,  and  they 
commend  themselves  to  our  judgment.  (1)  The  bankrupt 
law,  and  the  oath  required  of  the  creditor  to  prove  his  claim, 
show  that  it  is  the  debt  itself,  in  whatever  form  or  however 
evidenced,  which  is  affected  by  the  discharge.  (2)  The  con- 
Bideraiion  must  be  inquired  into  in  order  to  ascertain 
whether  the  debt  is  provable,  or  of  such  a  nature  as  to  pre- 
vent a  discharge  (as  in  Palmer  v.  Hussct/,  siipraj.  (3)  The 
judgment  is  no  more  evidence  of  a  new  debt,  in  such  a  case, 
than  a  bond,  promissory  note,  or  some  other  evidence  of 
debt  into  which  the  original  debt  was  merged,  and  no  more 
extinguishes  the  debt.  It  is  the  date  of  the  demand  and  not 
the  subsequent  judgment  on  it  that  must  determine  whether 
the  creditor  was  an  existing  one  when  an  assignment  or 
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other  transfer  was  made,  so  as  to  be  allowed  to  attack  it  for 
fraud.  (4)  It  is  within  the  spirit  and  equit}'-  of  the  law  to 
regard  only  the  debt  and  not  its  form.  (5)  The  opposite 
role  is  narrow,  technical,  and  absurd,  and  would  defeat  the 
objects  of  the  law.  These  reasons  are  stated  at  length  by 
great  strength  of  language  and  by  apt  illustration. 

In  Dresser  v.  Brooks,  3  Barb.  429,  it  is  said :  "  The  conse- 
quence of  adopting  the  strict  and  narrow  construction  of 
holding  a  judgment  exempt  from  the  operation  of  a  dis- 
charge because  the  debt  exists  in  a  different  form  and  under 
a  diiferent  name  would,  in  the  case  of  a  bankrwpt  whose 
debts  were  numerous,  utterly  defeat  the  benign  object  of 
the  act,  and  leave  the  unfortunate  bankrupt  subject  to  a 
great  portion  of  his  debts  after  every  dollar  of  his  estate  had 
been  faithfully  devoted  to  their  payment." 

It  might  be  added  to  these  reasons,  that  if  one  creditor 
whose  debt  was  provable  under  the  bankrupt  law  could  bring 
an  action  on  it  and  cause  it  to  be  so  changed  by  a  subsequent 
judgment  upon  it  as  to  be  exempt  from  the  operation  of  the 
discharge,  they  may  all  of  them  take  the  same  course,  and 
none  of  them  be  left  to  give  effect  to  the  proceedings  or  the 
discharge,  and  the  bankrupt  would  be  defeated  in  trying  to 
take  the  benefit  of  the  act.  And,  again,  if  even  they  might 
be  stayed  in  these  actions  upon  the  application  of  the  bank- 
rupt, he  would,  pending  his  bankruptcy,  be  harassed  by  a 
multiplicity  of  suits,  here  and  everywhere,  and  suffer  great 
expense  in  money  and  hardship  and  care  and  labor,  and  his 
whole  time  and  attention  be  employed  in  seeking  to  stay 
the  proceedings, —  a  trouble  and  embarrassment  not  only 
not  contemplated,  but  ViCinaWy prohibited ,  by  the  act. 

It  is  well  said  in  Bump's  Law  &  Practice  in  Bankruptcy 
(6th  ed.),  411;  "A  debt  upon  which  a  judgment  has  been 
rendered  since  the  commencement  of  proceedings  in  bank- 
ruptcy may  be  proved.  The  debt  is  not  extijujxcished.  The 
instrument,  contract,  or  obligation  upon  which  the  debt 
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arose  is  extinguished,  but  not  the  debt.  The  debt  remaiiK. 
If  this  were  not  so,  the  judgment  would  destroy  itsdf  bj 
extinguishing  the  very  foundation  on  which  it  is  built  The 
debt  was  founded  on  contract;  it  is  now  founded  on  i^tdg- 
ment;  but  it  is  the  same  debt.  .  .  .  The  theory  that 
the  debt  is  so  merged  as  to  be  extinguished  has  no  applica- 
bility under  the  bankrupt  act." 

I  have  referred  specially  to  only  a  few  of  the  decisions  of 
this  question  cited  by  the  learned  counsel  on  both  sides,  whieh^ 
however,  will  be  preserved  in  their  able  briefs.  But  I  think 
it  may  be.  safely  said  that  the  decided  weight  of  authority, 
both  in  number  and  reason,  is  upon  the  side  of  the  app^ 
lant.  It  being  a  federal  question  arising  under  a  law  of 
Congress,  the  above  decision  of  it  by  the  supreme  court  and 
other  federal  courts  is  of  the  highest  authority,  if  not  bind- 
ing. The  intimation  of  Mr.  Justice  Gea.y,  in  Hill  v.  Hard- 
ing^  107  IT.  S.  631,  and  the  decisions  of  the  circuit  court  for 
the  district  of  Massachusetts,  have  clearly  been  induced  b; 
the  uniform  decisions  of  the  courts  of  that  state.  The  cases 
cited  from  the  United  States  Beports  by  the  learned  coun- 
sel of  the  respondents  are  not  applicable. 

The  question  of  delay  in  procuring  the  discharge  can  out 
no  figure  in  this  case.  That  question  was  disposed  of  by 
the  bankrupt  court  on  granting  the  discharge,  which  is  con- 
clusive evidence  that  the  delay,  if  any,  was  sufficiently  ex- 
cused. Palmer  v.  Hiusseyy  supra.  In  that  case  there  was 
nearly  the  same  delay  in  obtaining  the  discharge  as  in  pre8»- 
ing  the  judgment.  In  this  case  the  plaintiff  filed  his  bill 
and  obtained  an  injunction  just  as  soon  as  the  defendant 
Yohnk  attempted  to  enforce  his  judgment  by  execution, 
and  then  obtained  his  discharge  without  delay.  What  was 
said  in  Dawaon  v.  Hartsjidd^  supra^  is  app^priate  here: 
"Eight  years  have  elapsed  since  the  judgment  was  entered 
up;  and  if  the  defendant  has  delayed  in  seeking  his  release, 
the  plaintiff  has  also  waited,  and  made  no  attempt  mean- 
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while  to  enforce  his  judgment.  Podtive  action  was  neo- 
eeeary  on  the  part  of  the  plaintiff;  for  without  it  no 
opportunity  was  given  him.  He  may  have  supposed  that 
the  plaintiff,  by  his  long  acquiescence,  was  assenting  to  the 
efficient  operation  of  the  discharge  in  working  out  its  proper 
results,  and  therefore  no  movement  on  his  part  was  required. 
Why  should  there  be  needless  litigation  —  and  why  should 
the  defendant  believe  the  plaintiff  ever  intended  to  enforce 
his  debt?  His  conduct  was  reconcilable  only  with  the  idea 
of  a  silent  self-adjustment,  without  the  intervention  of 
pleading  and  process.  But  as  soon  as  the  plaintiff  wakes 
op  aiKl  shows  his  intent  to  enforce  his  demand,  he  puts  in 
operation  the  very  machinery  which  lets  in  the  defense." 

In  this  case  the  judgment  was  rendered  in  1870,  and  the 
eixeeution  was  issued  in  1886.     There  are  peculiarities  in 
this  case  that  ought  to  be  noticed.    The  defendant  Yohnh 
filed  his  claim  in  the  bankrupt  court  before  he  obtained 
judgment  upon  it.     By  so  doing  he  is  deemed  to  have 
waived  all  right  of  action  against  the  bankrupt,  and  was 
not  allowed  to  maintain  any  suit  upon  the  claim,  by  sea 
6105,  R.  S.  of  U.  S.     See,  also,  WhUe  v.  Crawford,  9  Fed. 
Rep.  3Y1.     But,  not  content  with  this  submission  to  the 
bankrupt  court,  Tohnk  filed  his  judgment  also,  after  he 
had  obtained  it  by  default.     The  learned  counsel  contends, 
and  cites  some  authorities  to  show,  that  the  filing  of  the 
judgment  was  a  nullity,  and  does  not  estop  Yoknk  from 
otherwise  enforcing  it.    It  is  said  by  Freeman,  in  his  tract 
on  the  Enforcement  of  Judgments  against  Bankrupts,  thajt 
"the  authorities  preponderate  in  favor  of  the  position  that 
the  taking  of  the  judgment  pending  proceedings  in  bank- 
ruptcy does  not  prevent  the  plaintiff  from  proving  his  claim 
against  the  bankrupt  estate,"  and  the  author  cites  many 
authorities  to  that  effect.    The  disagreement  is  as  to  whether, 
in  such  a  case,  any  of  the  costs  may  be  included.     But  the 
effect  of  such  filing  as  a  waiver  of  his  right  to  enforce  the 
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judgment  upon  the  bankrupt's  after-acquired  property  can- 
not be  reasonably  questioned.  Such  an  act,  in  such  a  case, 
seems  to  me  to  be  of  the  very  essence  of  an  estoppeL  The 
creditor  should  not  be  allowed  so  to  play  fast  and  loose  be- 
tween the  bankrupt  court  and  the  state  court,  and  '*blow 
hot  and  cold  "  in  the  same  proceeding.  AUegans  contraria 
non  est  audieiidus.  The  creditor  in  this  way  influences  the 
action  of  the  bankrupt  court,  and  affects  the  rights  of  other 
creditors  as  well  as  of  the  bankrupt.  1  Freem.  Estop.  2. 
But  in  the  view  we  have  taken  of  the  effect  of  the  judg- 
ment, the  filing  of  the  judgment  was  but  a  refiling  and  an 
insisting  upon  the  same  claim  in  the  bankrupt  court,  and  it 
operates  as  a  concession  that  it  is  the  same  claim  or  debt, 
notwithstanding  the  judgment. 

The  only  remaining  material  question  is  one  of  jurisdic- 
tion,— whether  the  plaintiff  was  not  bound  to  seek  his  remedy 
by  motion  in  the  same  case  in  which  the  judgment  was  ren- 
dered; or,  in  other  words,  whether  the  plaintiff  had  not  in 
that  way  a  complete  remedy  at  law.  In  the  first  place,  this 
objection  to  the  action  does  not  go  strictly  to  the  jurisdic- 
tion of  the  court.  It  is  a  mere  rule  of  practice  that  courts 
of  equity  will  not  entertain  jurisdiction  when  there  is  a 
complete  remedy  at  law.  It  may  be  that  the  same  remedy 
here  sought  might  have  been  obtained  by  motion  in  that 
case ;  but  the  remedy  need  not  be  sought  by  motion,  unless 
the  facts  appear  on  the  record.  If  any  facts  are  to  be  es- 
tablished by  extrinsic  evidence,  then  the  suit  in  equity  may 
be  maintained.  Mclndoe  v.  IlazeUon^  19  Wis.  567.  In  this 
case  the  whole  matter  of  the  bankruptcy  and  the  discharge 
are  extrinsic  of  the  record.  By  the  authority  of  that  case, 
also,  if  the  plaintiff  has  shown  by  his  complaint  that  he  will 
suffer  any  injustice  by  the  levy  of  the  execution  and  the 
sale  of  his  property  under  it,  he  is  entitled  to  equitable  re- 
lief. It  was  not  only  proper,  but  necessary,  that  the  fur- 
ther proceedings  under  the  execution  should  be  enjoined 


Digitized  by 


Google 


JANUAKY  TEKM,  1887.  608 

Morse  ts.  Hagenah,  imp. 

until  the  discharge  in  bankruptcy  could  be  obtained,  and 
therefore  the  complaint  was  not  demurrable.  It  was  cer- 
tainly as  proper  to  file  a  supplemental  complaint  on  the 
happening  of  that  event,  in  order  to  obtain  a  perpetual  in- 
junction of  any  proceedings  under  said  judgment  or  other 
proper  relief  against  the  same.  One  of  the  objects  of  a 
supplemental  bill,  or  a  supplemental  amendment  of  the  orig- 
inal bill,  is  "  when  new  events,  referring  to  and  supporting 
the  rights  and  interests  already  mentioned,  have  occurred 
subsequently  to  the  filing  of  the  original  bill."  Story,  Eq. 
PI.  330;  Mitf.  Ch.  PL  55,  61,  325. 

I  have  given  more  space  to  this  opinion,  because  the  main 
questions  are  in  conflict  in  other  courts,  and  new  in  this 
court,  and  very  important. 

By  the  Court — The  order  denying  the  motion  to  set 
aside  and  vacate  the  order  sustaining  the  demurrer  to  the 
complaint,  and  the  order  denying  the  motion  to  set  aside 
and  vacate  the  order  denying  the  plaintiff  leave  to  serve 
the  supplemental  complaint,  are  both  revei-sed,  and  the 
cause  remanded  for  further  proceedings  according  to  this 
opinion. 


MoESB,  Eespondent,  vs.  Hagenah,  imp..  Appellant. 

UaTch  S3  —  April  IS,  1887, 
Partnership:  Promissory  notes, 

1.  A  firm  engaged,  among  other  things,  in  carrying  on  a  mill  in  which 

it  holds  stock,  is  liable  upon  a  note,  giveii  for  a  loan  of  money  to 
keep  such  mill  in  operation,  and  signed  in  its  name  by  one  of  the 
partners,  though  he  had  no  special  authority  from  his  copartners. 

2,  This  is  so,  especially,  where  the  firm  has  by  its  acts  held  out  such 

partner  to  the  public  as  clothed  with  authority  to  give  notes  gen- 
erally in  its  name. 
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APPEAL  from  the  Circuit  Court  for  Sauk  County. 

The  action  is  upon  a  promissory  note  for  $10,000,  sigiiad 
in  a  firm  name  by  one  of  the  copartners,  and  by  other 
makers,  payable  to  the  Reedsburg  Bank,  and  by  the  bank 
assigned  to  the  plaintiff,  Peter  Hagenahy  a  member  of  the 
firm,  denies  that  it  ever  executed  the  note  or  is  liable 
thereon,  and  appeals  from  the  judgment  as  against  himself. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
O.  Stevens. 

For  the  respondeat  there  was  a  brief  by  Ludc  cfe  Bvam^ 
and  oral  argument  by  Mr.  Ludc. 

Cole,  C.  J.  The  defense  of  Peter  Hagenah  to  the  note 
in  suit  is  that  it  was  not  given  for  any  indebtedness  or  lia- 
bility of  the  firm  of  Hagenahs  &  Geffert,  and  that  the  firm 
received  no  benefit  from  the  consideration  of  the  note.  It 
is  not  claimed  that  the  note  was  signed  h^  him,  but  the  firm 
name  was  signed  to  it  by  his  brother  John,  who  was  the 
financial  manager  of  the  firm  and  usually  executed  its  note^. 
Peterh  contention  is  that  he  had  no  knowkdge  of  the  giving 
of  the  note,  never  assented  to  it,  and  that  the  note  was  exe- 
cuted for  a  purpose  outside  the  partnership  business,  there- 
fore he  is  not  responsible  upon  it,  though  it  was  executed 
in  the  name  of  the  firm.  The  firm  was  composed  of  three 
members, —  John  H.  and  Peter  Ilagenahy  and  Henry  Geflfert. 
It  was  engaged  in  a  variety  of  businesses, — dealt  in  hard- 
ware, traded  in  agricultural  implements,  sold  flour  and  feed, 
bought  and  sold  grain,  ran  a  brewery,  bought  and  sold  hops, 
dealt  some  in  real  estate,  took  stock  in  a  woolen-mill,  and 
was  ready  to  do  anything  that  there  was  a  prospect  of  mak- 
ing money  in.  The  firm  name  was  signed  to  the  note  with 
the  names  of  other  stockholders  in  the  woolen-mill,  to  raise 
money  to  carry  on  the  mill.  It  is  an  undisputed  fact  that 
the  firm  of  Hagenahs  &  Geffert  owned  stock  in  the  woolen- 
mill.     The  firm  thus  owning  stock  in  the  mill,  the  learned 
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connsel  for  the  plaintiff  insists,  had  the  undoubted  power  to 
borrow-  money  to  keep  the  mill  running,  so  as  to  protect  its 
own  property  therein,  even  if  its  liability  could  not  be  sus- 
tained upon  any  other  ground.    There  is  great  force  in  this 
Yiew  of  the  transaction.    The  making  of  the  loan  for  the 
purpose  of  keeping  the  mill  in  operation  would  certainly 
seem  to  be  for  the  benefit  of  the  firm  as  well  as  other  stock- 
holders; and  upon  familiar  principles  there  would  be  ample 
authority  of  each  partner  to  bind  the  firm  in  making  the 
note  for  such  a  purpose  as  when  executing  it  in  any  other 
partnership  business.  •  In  commercial  dealings  within  the 
scope  of  the  partnership,  the  acts  of  one  partner  are  pre- 
sumed to  be  for  the  benefit,  and  in  the  interest,  of  all  other 
partners,  whether  present  or  absent,  and  bind  the  firm. 
Fletcher  v.  Ingram,  46  Wis.  204;  Story,  Partn.  §§  102-104. 
The  defendants'  counsel  says  that  the  object  and  purpose  pf 
the  note  was  so  far  outside  of  the  business  of  the  firm  of 
Hagenahs  &  GeflPert  that  the  mere  partnership  relation  gave 
no  authority,  either  express  or  implied,  to  sign  the  firm 
name  to  it ;  so,  if  Peter  had  not  previously  authorized  it,  he 
was  no  more  bound  by  it  than  if  the  signature  had  been 
made  by  a  mere  stranger.  But  the  answer  to  this  argument^ 
is  that  it  is  difficult  to  say  upon  the  facts  that  the  giving  of 
the  note  was  outside  the  business  of  the  firm ;  for  Peter  says 
the  "  firm  went  into  anything  we  thought  we  saw  money 
in."     The  firm  took  stock,  as  we  have  said,  in  the  woolen- 
mill,  while  carrying  on  other  branches  of  business.    How 
can  it  be  said,  then,  that  the  making  of  the  loan  to  keep  the 
woolen-mill  running  was  foreign  to  the  partnership  matters? 
It  would  seem  to  be  as  fully  within  the  scope  of  the  partner- 
ship—  as  conducted  —  as  running  the  brewery,  or  dealing 
in  agricultural  implements,  or  buying  produce.    The  fact  is, 
the  firm  did  not  confine  itself  to  any  particular  branch  of 
business.    It  engaged  in  any  transaction  or  enterorise  likely 
to  be  profitable. 
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The  learned  circuit  judge  did  not  rest  the  liability  of 
Peter  upon  the  precise  ground  above  indicated.  He  in- 
structed the  jury  quite  fully  upon  the  law  of  partnership, 
and  what  acts  of  a  partner  bound  the  other  members  of  the 
firm.  Among  other  things,  he  said:  "Each  partner  of  a 
mercantile  firm  has  authority  to  bind  the  firm  within  the 
scope  of  the  partnership  business,  but,  in  order  to  bind  the 
firm  in  matters  outside  of  or  beyond  the  scope  of  the  part- 
nership business,  the  authority  of  one  partner  to  act  for 
and  bind  the  firm  by  the  use  of  the  firm  name  must  be 
shown  precisely  the  same  as  if  any. other  person  had  per- 
formed the  act.  Instances  of  partners  using  the  name  or 
credit  of  the  firm  for  their  own'  personal  advantage,  or  for 
matters  outside  of  the  scope  of  the  partnership,  and  with- 
out authority,  are  constantly  occurring,  and  where  this  is 
known  to  the  person  thus  dealing  with  the  partner  who  uses 
the  firm  name  for  his  own  personal  benefit  or  for  purjwses 
outside  of  the  scope  of*  the  business  of  the  firm,  the  mem- 
bers of  the  firm  not  knowing  or  assentino^  to  such  use  of 
the  firm  name  will  not  be  bound,  but  the  member  using  the 
firm  name  will  be  bound;  and  it  is  a  rule  of  law  that, 
whenever  a  party  receives  the  note  of  a  firm  signed  with 
the  firm  name,  with  knowledge  that  the  money  for  which 
such  note  was  given  or  received  is  obtained  and  is  to  be 
used  for  purposes  outside  of  the  scope  of  the  business  of  the 
firm,  the  presumption  of  law  is  that  the  partner  who  gives 
such  note  gives  it,  and  the  creditor  who  receives  it  receives 
it  in  fraud  of  the  copartnership,  and  consequently  the  per- 
son thus  dealing  with  the  partner  has  no  demand  against 
the  other  members  of  the  firm.  ...  I  will  add,  if  a 
firm  should  hold  out  to  the  public  one  of  their  members  as 
clothed  with  power  generally  to  give  notes  in  the  name  of 
the  firm  in  any  business  he  should  deem  advisable,  the  firm 
would  be  bound  when  such  member  thus  held  out  should 
give  a  note.     On  the  subject  of  assent,  I  will  instruct  you 
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further,  and  by  way  of  illustration,  if  a  member  of  a  mer- 
cantile firm  should  give  a  firm  note  for  his  personal  debt, 
the  assent  or  consent  of  his  copartners  to  the  act,  or  their 
ratification  of  it,  may  be  implied  from  circumstances,  and 
need  not  be  proved  by  express  agreement.  Nor  need  there 
be  any  new  and  independent  consideration  for  the  act  of  the 
other  partners  ratifying  or  promising  to  be  bound  by  the 
act  of  a  copartner  who  has  wrongfully  used  the  partner- 
ship name  for  his  own  benefit  or  for  purposes  outside  of 
the  scope  of  the  partnership." 

Specific  exceptions  were  taken  to  the  last  three  clauses  of 
this  charge;  but  we  do  not  think  they  contain  anything 
prejudicial  to  the  defendant  Peter.  It  is  said  there  is  not 
a  syllable  of  testimony  that  the  firm  held  out  to  the  public 
one  of  its  members  as  clothed  with  authority  generally  to 
give  notes  in  the  name  of  the  firm  in  any  business  he 
shduld  deem  it  advisable  to  embark  in;  but,  as  we  under- 
stand the  testimony,  there  is  abundant  evidence  to  that 
effect. 

Again,  it  is  said  there  is  not  a  word  of  testimony  tending 
to  show  that  notes  were  given  by  any  one  in  transactions 
outside  of  the  hardware  trade,  as  the  firm  extended  its 
business.  But  there  is  direct  and  positive  testimony  that 
more  than  one  hundred  notes  were  given  to  the  Reedsburg 
Bank  alone,  amounting  to  $115,000,  presumptively  in  the 
various  business  transactions  in  which  the  firm  was  en- 
gaged. Money  was  advanced  from  time  to  time  on  this 
paper,  to  which  John  H.  had  signed  the  firm  name. 

We  have  not  noticed  in  detail  the  points  made  by  the 
learned  counsel  for  the  defendant  in  his  brief,  but  we  think 
the  above  remarks  dispose  of  all  material  objections  taken 
by  him  to  the  proceedings  on  the  trial. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed* 
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Nbw  Biohmond  Lumber  OoMPAifY,  Appellant,  vs.  Roobm, 

Eespondent. 

March  SS— April  If,  1887. 

TaxaMon:  Renewal  of  ^oarr ant:  Levy, 

1.  The  time  for  the  collection  of  the  taxes  set  down  in  a  town  tax  rou 

may  be  extended  by  an  indorsement,  in  proper  form,  npon  the 
roll,  signed  officially  by  the  town  supervisors,  each  acting  s^ 
arately.  The  statute  does  not  contemplate  a  meeting  and  formal 
action  by  the  board,  evidenced  by  their  record  kept  by  the  clerk. 

2.  It  is  a  sufficient  levy  of  a  tax  warrant  upon  ponderous  property. 

such  as  a  quantity  of  oak  plank,  if  the  officer  goes  where  it  is  and 
takes  such  control  of  it  as  is  practicable  without  r^noving  it,  noti- 
fies the  only  person  then  upon  or  living  near  the  premises  where  it 
is  piled  that  he  has  levied  upon  it,  requesting  him  to  notify  others 
that  he  had  done  so  and  that  it  must  not  be  disturbed,  and  then 
posts  up  notices  of  levy  and  sale  in  proper  public  places. 

APPEAL  from  the  Circuit  Court  for  Polk  County. 

The  case  is  sufficiently  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  Baker  <6  Smith, 
and  oral  argument  by  A.  Z.  Sanborn  and  Mr,  SmM, 
They  contended,  inter  alia,  that  there  was  no  valid  le?y. 
Zihby  V.  Mv/rray,  51  Wis.  371;  Bryant  v.  Osgood ^  52  N.  H. 
185.  The  tax-warrant  could  not  legally  be  renewed  or  ex- 
tended by  the  separate  action  of  the  supervifiors.  1  Dillon 
on  Mun.  Corp.  (2d  ed.),  sees.  196-8,  379;  Day  v.  Jersey  ^%, 
19  N.  J.  Eq.  412;  Butler  v.  Cha/rle«tovm,  7  Gray,  12;  BMr 
loinv,  Oanjieldy  26  Minn.  43. 

For  the  respondent  there  was  a  brief  by  K  If.  Nye^  at- 
torney, and  Oregory,  Bird  <&  Chregory,  of  counsel,  and  oral 
argument  by  Mr.  Bird. 

Okton,  J.  This  is  an  action  of  trover,  brought  by  the  ap- 
pellant against  the  respondent,  for  the  conversion  of  .Aboat 
16,000  feet  of  lumber  belonging  to  the  appellant.    The  facts 
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are  briefly  and  substantially  as  follows:  The  appellant 
owned  said  lumber,  and  it  was  piled  up  at  or  near  its  mill- 
yard  in  the  town  of  Black  Brook,  in  Polk  county.  There 
was  on  the  tax  roll  of  said  town,  with  the  usual  warrant  an- 
nexed thereto,  a  personal  property  tax  of  $130.47  against 
the  appellant  for  the  year  1881,  which  it  had  neglected  to 
pay  after  repeated  demand.  One  J.  W.  Davis  was  the  treas- 
urer of  said  town,  and  by  virtue  of  said  warrant  he  levied 
upon  said  lumber  to  satisfy  said  tax,  and  on  notice  he  sold 
said  lumber  at  public  auction  to  the  respondent,  he  having 
been  the  highest  bidder  for  the  same,  and  delivered  said 
lumber  to  him. 

A  jury  having  been  waived,  upon  proper  findings  of  fact 
and  conclusions  of  law  the  circuit  court  rendered  a  judg- 
ment against  appellant  of  dismissal  of  the  action.  Due  ex- 
ceptions to  the  findings  were  taken  by  the  appellant,  and  to 
the  refusal  of  the  court  to  make  certain  other  findings  in  its 
favor.  The  main  errors  relied  upon  for  the  reversal  of  the 
judgment  are  that  the  said  tax  warrant  was  void  because 
not  renewed  according  to  law,  and  the  return-day  thereof 
bad  expired,  and  that  no  levy  thereof  was  ever  made  upon 
said  property. 

1.  The  renewal  of  the  warrant  was  made  by  the  three 
supervisors  of  said  town  acting  and  signing  the  same  sepa- 
rately instead  of  as  a  board  or  body.  The  language. of  the 
statute  (sec.  1108,  R.  S.)  is  that  **  the  town  board  of  any 
town,  the  board  of  trustees  of  any  village,  etc.,  and  the 
common  council  of  any  city  shall  have  power  to  extend  the 
time  for  the  collection  of  the  taxes  in  such  town,"  etc. 
"The  order  extending  the  time  may  be  in  the  following  or 
equivalent  form,  to  be  indorsed   upon  the  warrant,"  etc. 

"  We  hereby  renew  this  warrant  for days.    Dated  this 

day  of .     [Signed]    Supervisors  of  tlie   town   of 

,  or  mayor  and  clerk  of  the  city  of ,  or  president 

and  clerk  of  the  village  of ."     The  indorsement  on  the 

Vol.68  — 89 
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warrant  in  question  was  as  follows:  ^^It  is  ordered  aad 
determined  by  the  board  of  supervisors  of  the  town  of 
Black  Brook,  that  we  hereby  renew  this  warrant  for  forty- 
five  days.  Dated  this  23d  day  of  January^  1882,  [Signed] 
A.  J.  Haodahl,  August  Hanson,  L.  S.  Annis,  Supervisors 
of  the  town  of  Black  Brook.  Attest :  J.  W.  Dean,  Town 
Cleric."  We  think  this  method  and  form  of  renewal  of  the 
warrant  were  strictly  correct  and  according  to  the  statute. 
The  form  of  the  order  is  for  the  supervisors  each  to  act  and 
sign  for  himself,  as  they  did  in  this  instance,  and  as  appears 
to  have  been  custom&ry.  This  is  made  authority  for  the 
treasurer  to  act  oflBcially  after  the  time  has  expired.  It  is 
indorsed  upon  the  warrant,  and  becomes  a  part  of  it.  The 
formal  action  of  the  board,  evidenced  by  their  record  kept 
by  the  clerk,  is  not  contemplated,  and  such  action  is  too 
cumbersome  and  dilatory  to  meet  the  exigency  of  such  a 
case.  It  will  be  noticed  that  the  *'  board  of  trustees  "  of  a 
village,  and  the  "  common  council"  of  a  city,  may  do  this 
act,  and  yet  the  form  of  the  indorsement  is,  "  President  and 
Clerk,"  "  Mayor  and  Clerk."  The  form  gives  these  oflBcers 
the  power  to  act  for  the  board  of  trustees  and  the  common 
council  in  such  an  emergency.  That  is,  so  it  would  appear; 
but  that  question  is  not  here.  This  indorsement  is  strictly 
according  to  the  form  given,  and  is  sufficient  to  renew  the 
warrant.  Such  a  disposition  of  this  question  renders  it  un- 
necessary to  notice  the  other  question  as  to  the  validity  of 
the  warrant,  after  the  return-day  thereof,  as  authority  and 
justification  of  the  officer,  for  the  levy  and  sale  were  within 
the  time  of  the  extension.  We  do  not  wish  to  be  understood 
as  holding  that  when  the  towj^  board  is  authorized  to  act 
the  supervisors  can  act  separately.  It  is  only  by  this  stat- 
ute propria  vigore  that  such  action  may  be  had  as  to  the  ex- 
tension of  a  tax  warrant. 

2.  Was  there  a  levy  made  upon  the  property?    The  prop- 
erty was  white-oak  plank,  and  ponderous,  and  it  was  certainly 
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not  necessary  to  remove  it  in  order  to  constitute  a  seizure 
of  it,  or  to  take  manual  possession  of  it.    It  was  in  the 
mill-yard  of  Burkhardt's  mill,  near  the  railroad,  in  two 
piles  about  ten  rods  apart,  when  the  levy  was  made.    There 
were  none  of  the  company  about  there  at  the  time.    There 
was  a  man  by  the  name  of  Johnson  living  in  one  of  the 
houses  on  the  premises,  and  other  houses  about  there  were 
vacant.    The  officer  testified  that  he  went  there,  and  levied 
upon  it  and  took  possession  of  it,  or,  at  least,  as  much  as 
he   could.    He  notified  that  man   Johnson  that  he  -had 
levied  upon  the  lumber,  and  requested  him  to  notify  any 
one  concerned  that  he  had  levied  upon  it,  and  that  it  must 
not  be  disturbed.    He  at  once  posted  up  notices  in  three 
public  places  in  the  town,  and  one  of  them  on  the  door  of 
a  vacant  store  on  the  premises,  and  another  on  a  tree  at  a 
railroad  depot,  and  the  other  at  Corset's  mill.    The  notices 
were  that  he  had  levied  upon  the  property  and  that  he 
would  sell  it,  etc.    The  property  was  sold  to  plaintiff  in 
bulk,  and  he  took  possession  of  it  and  removed  it.    Was 
this  a  suflScient  levy  ?    What  more  could  the  officer  have 
done?    It  is  answered  that  he  might  have  notified  the  com- 
pany.    Such  notice  would  not  constitute  the  levy,  it  would 
be  only  that  the  officer  had  already  levied  upon  the  prop- 
erty.    What  person  or  persons  of  the  company  should  he 
have  notified,  and  how  far  should  he  travel  to  give  such  a 
notice?    None  of  the  company  were  about  there  at  the 
time.     If  any  of  them  had  returned  to  that  place,  they 
would  have  seen  the  notice  posted  on  the  store  building. 
He  notified  the  only  person  occupying  the  premises  on 
which  the  lumber  was  situated  that  he  had  levied.    We 
think  that  he  made  as  complete  a  levy  and  seizure  of  the 
property  as  he  was  able,  or  as  the  law  required  him,  to 
make,  under  the  circumstances.    The  officer  fulfilled  the 
requirements  of  a  good  levy  upon  such  property,  as  laid 
down  in  Brown  v.  Pratt^  4  Wis.  613.     "  He  was  in  view 
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of  the  property,  and  had  it  under  his  control"  He  did 
what  was  held  to  be  sufficient  in  Gallagher  v.  BUhopy  15 
Wis.  276.  He  levied  upon  the  lumber,  and  notified  the 
person  living  on  the  premises  of  it. 

We  can  find  no  error  in  the  record. 

By  the  Court. —  The  judgment  of  the  oirouit  court  is  af- 
firmed. 


O.  Aultman  &  Co.,  Appellant,  vs.  Oasb,  Respondent 
March  U — 4prt7  if,  18S7, 

Appeal  to  8.  C:  Eocceptions:  Instructions  to  jury:  Sale  of  chattels: 

Damages. 

1.  An  exception  to  the  whole  of  an  instruction  is  not  aTailable  od  ap- 
peal, if  it  was  in  part  correct. 

3.  In  an  action  for  the  price  of  a  reaping  machine,  wherein  the  defend- 
ant has  set  up  its  defects  as  a  counterclaim,  an  instruction  to  the 
effect  that  the  purchaser  of  such  a  machine  with  a  warranty  mi^t 
recover  special  damages  arising  directly  out  of  peculiar  and  excep- 
tional circumstances  affecting  the  agreement,  such  as  for  lo^  of  or 
damage  to  crops  and  loss  of  time  in  attempting  to  use  the  machine, 
by  reason  of  its  not  being  put  in  condition  as  agreed  or  not  being 
as  warranted,  followed  by  cautions  as  to  aUowing  such  damages, 
and  leaving  the  question  of  their  allowance  to  the  jury,  held  not  to 
be  misleading. 

APPEAL  from  the  Circuit  Court  for  Sauk  County. 
The  case  is  thus  stated  by  Mr.  Justice  Cassoday  : 
In  the  summer  of  1882  the  defendant  agreed  to  buy  of 
the  plaintiflE  a  self-binding  reaping  machine,  on  condition 
that  the  plaintiff  would  take  in  part  payment  therefor  a 
certain  old  machine  at  $50,  and  upon  the  further  condition 
that  the  defendant  need  not  Iceep  such  machine  unless  it 
worked  to  his  satisfaction,  and  that  if  it  did  not  so  work 
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then  the  plaintiff  was  to  take  it  back  and  pay  the  defendant 
for  such  old  machine  in  other  machinery.  The  machine  so 
purohased  by  the  defendant  was  used  by  him  in  the  harvest 
of  1882,  but  did  not  work  to  his  satisfaction,  and  so  he  de- 
clined to  buy  it.  October  19,  1882,  the  parties  made  a  new 
contract,  whereby  the  defendant  agreed,  in  consideration 
of  said  old  machine  and  $100  cash  delivered  and  paid  to 
the  plaintiff,  and  the  defendant's  note  of  $100  payable  in 
one  year  without  interest,  to  purchase  said  machine  upon 
the  written  guaranties  of  the  plaintiff  to  the  effect  that 
"  we  hereby  guarantee  to  put  the  twine-binder  bought  by 
Jfr.  Case  in  good  order  before  the  working  season  of  1883, 
free  of  cost  to  him.  .  .  .  The  above  guaranty  is  in- 
tended to  cover  the  guaranty  that  the  machine  will  continue 
to  do  good  work  for  a  reasonable  length  of  time  without 
cost  or  trouble  of  repairing." 

The  defendant  having  failed  to  pay  the  note  when  due, 
this  action  was  brought  thereon  to  recover  the  amount 
thereof.  The  defendant  answered  by  way  of  counterclaim, 
and  alleged  the  breach  of  said  agreement  and  warranty, 
and  damage  in  consequence  thereof  in  the  sum  of  $400,  and 
demanded  judgment  in  the  sum  of  $200,  to  which  the 
plaintiff  replied.  On  the  trial  the  jury  returned  a  verdict 
in  favor  of  the  defendant,  and  against  the  plaintiff,  for  $200 
damages.  From  the  judgment  entered  upon  said  verdict 
the  plaintiff  appeals. 

For  the  appellant  the  cause  was  submitted  on  the  brief 
of  J.  P.  Wilson^  attot'ney,  and  E,  W,  Young^  of  counsel. 
They  contended,  inter  alia^  that  the  defendant,  having 
bought  with  knowledge  of  the  defects,  could  not  recover 
therefor.  Locke  v,  TFiZiiam«(?n,  40  Wis.  377;  Oetty  v,  Roun- 
tree,  2  Pin.  386.  The  damages  could  include  only  those 
which  naturally  arise  from  the  breach,  or  may  reasonably 
be  supposed  to  have  been  in  contemplation  of  the  parties 
when  the  contract  was  made.     S,  M,  H.  Co,  v.  Sturm,  13 
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Neb.  210;  Brayton  v.  Okase,  8  Wis.  466;  Vsdderv.  HUdr^A, 
2  id.  427. 

For  the  respondent  there  was  a  brief  by  John  Barker^ 
and  oral  argument  by  J.  K  Wright. 

Cassodat,  J.  The  evidence  was  sufficient  to  support  the 
verdict.  There  was  no  error  in  allowing  a  witness  on  the 
part  of  the  defendant  to  testify  that  he  saw  the  defendant 
using  the  binder  in  question  in  the  first  liar  vesting  of  1882. 
The  defendant  had  tried  the  machine,  and  knew  its  oondi- 
tion  when  he  purchased  it  in  October,  1882.  Ilad  he  taken 
the  machine  as  it  then  was,  without  exacting  any  agree- 
ment or  warranty,  he  would  have  been  without  remedy. 
But  he  consented  to  make  the  purchase  only  upon  the  plaint- 
iff agreeing  to  put  the  machine  in  good  working  order 
before  the  working  season  of  1883,  free  of  cost  to  the  defend- 
ant, and  guarantying  or  warranting  that  it  would  then 
continue  to  do  good  work  for  a  reasonable  length  of  time 
without  cost  or  trouble  of  repairing.  This  took  the  case 
out  of  the  rule  of  warranty  against  patent  defects  urged  by 
counsel.  The  court  properly  allowed  the  defendant  to  prove 
the  breach  of  each  of  such  agreements  on  the  part  of  the 
plaintiflf,  and  the  consequent  damages.  The  charge  fully 
and  fairly  covered  the  whole  case.  No  request  was  made 
for  any  additional  instruction. 

The  principal  errors  assigned  relate  to  the  rule  of  dam- 
ages given  in  the  charge  to  the  jury,  and  the  admission  of 
evidence  in  proof  of  them.  After  stating  the  general  rule 
of  damage  in  such  cases  to  be  the  difference  between  the 
value  of  the  machine  as  it  would  have  been  as  warranted 
and  its  value  as  it  was,  the  jury  were  told :  "  I  will  say, 
further,  by  way  of  illustration,  that  if  you  should  find  a 
breach,  and  find  the  machine  as  warranted  would  have  been 
worth  what  it  sold  for,  $250,  and  that  the  m^hine  was  of 
no  value,  you  would  give  the  $150  he  has  paid,  and  it  would 
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defeat  the  note.  That  would  mal^e  up  the  $250,  and  the 
balance  above  the  note  would  be  $150,  what  he  had  paid. 
If  you  find  he  would  have  made  ^jij profit ^  you  would  add 
to  $150  whatever  ^r^  you  may  find  he  would  have  made 
if  it  had  been  as  warranted/^  To  this,  as  a  whole,  the 
pbiinttff  duly  excepted.  It  may  be  that  the  word  "profit" 
was  thus  inaptly  used,  instead  of  loss  or  damage;  but  the 
exception  goes  to  the  whole  quotation,  a  portion  of  which 
i»  certainly  unexceptionable,  and  is  therefore  too  general  to 
be  available. 

Exception  is  taken  because  the  court  charged  the  jury: 
**  Where  a  machine  of  this  kind  is  sold  with  a  warranty, 
damages  in  consequence  of  loss  of  grain  or  damage  to 
grain  by  its  not  being  put  in  condition  that  it  is  agreed  to 
be  put  in,  or  not  as  warranted^  are  ordinarily  regarded 
as  too  remote  to  be  the  foundation  of  a  proper  claim  for 
damages;  but  if  there  be  peculiar  or  exceptional  circum- 
stances affecting  the  agreement,  then  further  damages  may 
be  given,  if  any  directly  arise  out  of  those  peculiar  or  ex- 
ceptional circumstances."     This  was  excepted  to.     Then, 
after  repeatedly  cautioning  the  jury  against  the  allowance 
of  special  damages  unless  they  were  sustained  by  the  evi- 
dence on  the  part  of  the  defendant  within  the  rule  stated, 
and  after  stating  the  ordinary  presumption .  to  the  eflPect 
that,  upon  a  machine  being  found  defective,  the  purchaser 
should  immediately  "  supply  himself  with  other  means  of 
securing  his  crops,"  and  his  duty  to  do  so,  he  added :    "  The 
claim  for  special  damages,  as  I  will  call  them,  is  for  damages 
to  crops,  and  loss  of  time  caused  by  delay  in  attempting  to 
use  the  machine  and  give  it  a  further  trial  as  requested  by 
the  plaintiff  or  its  agent.    Whether  the  defendant  ought  to 
have  any  damages  on  that  account  will  be  for  you  to  deter- 
mine in  view  of  the  evidence  and  instructions  which  the 
court  has  given  you,  in  case  you  find  a  breach."    These  are 
the  only  portions  of  the  charge  excepted  to.    We  do  not 
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think  they  were  misleading.  Whether  the  defendant  had 
sustained  any  such  loss  or  damage  by  reason  of  any  breach 
of  isuch  agreement  and  warranty  was  a  question  of  fact  for 
the  jury,  and  properly  submitted  to  them.  The  verdict  was 
$200.  This,  as  appears  from  the  record  and  explained  by 
the  trial  judge,  only  included  $50  for  such  loss  or  damaga 
The  evidence  is  sufficient  to  sustain  such  finding. 

We  find  no  error  in  the  record. 

By  (he  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


MoQuABE,  Respondent,  vs.  Thb  Chicago  &  Nobthwestsbi 
Railway  Company,  Appellant. 

March  tJ^—Apnl  It,  1887. 

Contributory  negligence:  Pleading:  Appealable  order. 

Plaintiff's  contributory  negligence  may  be  sbown  ander  a  general  de- 
nial If  specially  pleaded  the  court  may  order  that  such  plea  be 
made  definite  and  certain  or  be  stricken  out.  And  such  order  is 
not  appealable. 

APPEAL  from  the  Circuit  Court  for  Sauh  County. 

The  following  statement  of  the  case  was  prepared  by  Mr. 
Justice  Tayloe  as  apart  of  the  opinion: 

This  is  an  appeal  from  an  order  of  the  circuit  court  requir- 
ing the  defendant  to  make  his  special  answer  more  definite 
and  certain.  The  complaint  sets  out  a  cause  of  action  against 
the  defendant  to  recover  damages  for  an  injury  to  the 
plaintiff,  which  it  is  alleged  was  received  by  the  negligence 
of  the  railroad  company.  The  complaint,  after  alleging 
facts  showing  that  the  company  had  negligently  permitted 
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an  engine  to  be  used  in  their  business  which  had  defective 
steps,  which  the  plaintiff  was  compelled  to  use  in  getting 
on  and  off  said  engine  in  the  performance  of  his  duty,  al- 
leged ^^  that,  in  attempting  to  do  so  [that  is,  use  the  steps  in 
descending]  in  a  careful  and  prudent  manner,  and  being  so 
wholly  unaware  of  the  dangerous  condition  of  said  engine, 
said  plaintiff,  by  reason  of  such  defective  and  dangerous 
condition  of  said  engine,  was  thrown,"  etc.  The  defendant 
answered,  first  a  denial  of  each  and  every  allegation  in  the 
complaint;  and,  for  a  further  and  separate  defense,  "that 
the  alleged  injury  in  said  complaint  mentioned  was  caused 
or  directly  contributed  to  by  the  negligence  and  want  of  care 
on  the  part  of  the  plaintiff,  and  not  by  the  neglect  of  this 
defendant  or  its  servants." 

After  the  answer  was  filed,  the  plaintiff  moved  the  court 
"for  an  order  requiring  that  the  answer  of  the  said  defend- 
ant in  this  action  be  made  more  definite  and  certain  by 
amendment,  so  as  to  show  and  allege  which  act  or  aets  of 
the  plaintiff  are  claimed  by  the  defendant  to  constitute 
contributory  negligence  and  want  of  care,  and  so  as  to 
show  how  and  in  what  manner  the  alleged  negligence  or 
want  of  care  of  said  plaintiff  caused  or  contributed  to  the 
injury  complained  of  by  the  plaintiff  in  his  complaint;  or 
that  the  clause  of  said  answer  attempting  to  set  up  such 
contributory  negligence  and  want  of  care  be  stricken  out  of 
said  answer."  The  motion  was  heard  on  the  complaint 
and  answer.  On  the  hearing  of  the  motion  the  circuit 
court  ordered  that  the  defendant,  within  thirty  days  after 
service  of  a  copy  of  the  order,  amend  his  answer  as  required 
by  the  said  motion,  and  that  in  case  of  his  failure  to  amend 
the  same  as  required  by  the  order,  that  portion  of  the  an- 
swer alleging  contributory  negligence  on  the  part  of  the 
plaintiff  be  stricken  out.  From  this  order  the  defendant 
appeals  to  this  court. 
The  cause  was  submitted  for  the  appellant  on  the  brief 
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of  JmTdns^  WinhleVy  Fish  cb  Smith,  and  for  the  respondeat 
on  that  of  G.  Stevens. 

Taylor,  J.  It  has  been  held  by  this  court  that  althoBgh 
the  contributory  negligence  of  the  plaintiflP  is  anaflBrmative 
defense  to  be  made  ont  by  the  defendant  on  the  trial  snch 
defense  is  admissible  under  a  general  denial,  and  that  this 
is  especially  true  when  the  complaint  alleges  that  the  injury 
happened  to  the  plaintiff  without  any  negligence  or  fault  on 
his  part.  Jones  v.S.dF.  du  Z.  R.  Co.  42  Wis.  306, 310;  Cm- 
ningham  v.  Lyness,  22  Wis.  245,  250;  PoUer  v.  O.  dk  N.  W. 
jR.  Go.  20  Wis.  533.  .  Under  these  authorities,  the  answer, 
setting  out  affirmatively  that  the  plaintiflTs  negligence  was 
the  cause  of  or  contributed  to  his  injury,  was  wholly  unnec- 
essary after  pleading  a  general  denial  of  all  the  facts  stated 
in  the  complaint.  If,  therefore,  the  defendant  insists  upon 
keeping  it  on  the  record  as  a  defense  to  the  action,  there 
would  seem  to  be  no  reason  why  the  ordinary  rules  regard- 
ing pleadings  should  not  be  applied  to  it  by  the  court;  and, 
under  the  decision  made  in  Young  v.  Lynch,  66  Wis.  514, 
519,  it  would  seem  the  court  might  well  direct  that  it  should 
be  made  more  definite  and  certain,  unless  the  motion  is  met 
by  proof  that  the  defendant  is  unable  to  make  it  more  defi- 
nite and  certain  in  the  respect  mentioned  in  the  motion. 
But,  whether  the  court  was  right  or  wrong  in  making  the 
order,  we  are  unable  to  see  how  the  defendant  is  prejudiced 
by  it.  If  he  does  not  comply  with  the  order  it  is  stricken 
from  the  record,  and  the  defendant  has  still  all  the  rights 
upon  the  trial,  under  his  general  denial,  that  he  would  have 
with  his  special  answer  remaining  on  the  record.  The  de- 
fendant not  showing  himself  prejudiced  in  any  way  by  the 
order  appealed  from,  this  court  will  not  reverse  the  ordw. 
JSrachman  v.  Kuehnmn&nch,  64  Wis.  249. 

Appeals  from  orders  which  do  not  prejudice  the  rights  of 
the  appellant  are  not  to  be  encouraged.    The  order  in  this 
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case  does  not  mvolve  the  merits  of  the  action  or  any  part 
thereof,  nor  does  it  come  within  any  of  the  other  provisions 
of  ihe  statute  giving  appeals  from  orders  under  sec.  3069, 

By  ihe  Ckmrt —  The  appeal  is  dismissed. 


Abpin,  Appellant,  vs.  Bttrch,  Respondent 
Abfik,  Respondent,  vs.  Buboh,  Appellant. 

March  U — April  JUS,  1887. 

{1}  LoQB  and  timber:  Cutting  by  mistake:  Confusion:  Retaking  by 
cwner,  (t)  Conversion:  Interest  (S)  Limitation  of  actions: 
Laches.    (J^)  Parties:  Assignment  of  cause  of  action. 

1.  If,  after  discovering  that  by  mistake  he  has  cat  logs  upon  the  land 

of  another,  a  party  mingles  sach  logs  with  his  own  and  floats  them 
down  the  river,  the  owner  may  retake  his  logs,  or  such  a  quantity 
out  of  the  mass  as  will  replace  his  loss,  in  whatever  place  or  con- 
dition they  may  be  at  the  time  of  such  retaking ;  and  where  such 
owner  has  peaceably  retaken  his  logs  he  is  not  liable  to  pay  to  the 
trespasser  the  difference  between  the  value  of  the  stumpage  and 
the  value  of  the  logs  at  the  time  of  such  retaking. 

2.  Upon  recovery  by  the  plaintiff  in  an  action  for  the  conversion  of 

chattels,  interest  on  their  value  should  be  allowed  from  the  time 

they  were  taken. 
9.  A  delay  for  more  than  six  years  in  bringing  a  suit  for  the  conversion 

of  logs  does  not  operate  as  a- bar  if  the  defendant  was  in  the  mean* 

time  a  nonresident  of  the  state. 
4.  If  one  of  the  joint  owners  of  chattels  verbally  tells  the  other  owner 

that  if  he  will  bring  an  action  for  the  conversion  thereof  he  may 

have  the  benefit  of  it,  that  is  a  sufficient  assignment  of  the  cause 

of  action  to  authorize  the  latter  to  sue  alone. 

APPEALS  from  the  Circuit  Court  for  Juneau  County. 
This  action  was  commenced  in  1882  to  recover  damages 
for  the  wrongful  conversion  in  1868  and  1869  of  pine  lo^ 
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belonging  to  the  plaintiff.  The  facts  are  stated  in  the 
opinion. 

For  the  plaintiff  there  was  a  brief  by  CatSy  Jones  d  Sanr 
horriy  and  oral  argument  by  Mr.  Jon^.  They  cjontended, 
inter  alia,  that  the  defendant  coald  not,  by  taking  forcible 
possession  of  the  logs  innocently  cut  upon  his  land  by  the 
plaintiff,  deprive  the  latter  of  the  enhanced  value  created 
by  his  labor.  The  defendant  was  entitled  only  to  the  value 
of  the  stumpage.  Single  v.  Schneider^  30  "Wis.  570;  Weih- 
erhee  v.  Green^  22  Mich.  311. 

O.  C.  Prentiss  and  F.  Winsor,  for  the  defendant,  argued, 
among  other  things,  that  in  a  tort  action,  if  the  plaintiff 
has  been  guilty  of  laches  in  the  prosecution  of  his  claim, 
interest  should  be  withheld.  Redjidd  v.  Tsialyfera  Iron 
Co.  110  U.  S.  174;  Bdnn  v.  DalzeU,  3  Carr.  &  P.  376;  New- 
ell V.  Keith's  Ex'rs,  11  Vt.  214;  Adams  Ecp.  Co,  v.  MHUm, 
11  Bush,  49.  And  where  there  is  a  bona  fide  dispute  as  to 
the  right  to  recover,  and  also  as  to  the  amount  recoverable, 
interest  should  be  allowed  only  from  the  date  of  the  ver- 
dict. Marsh  V,  Fraser^  37  Wis.  150;  Shipman  v.  SUUe,  44 
id.  458. 

Obton,  J.  In  this  case  there  are  cross-appeals,  both  par- 
ties being  dissatisfied  with  the  judgment.  The  facts  are 
substantially  and  briefly  as  follows:  In  1868  the  plaintiff 
had  afloat  in  Yellow  river  a  large  number  of  pine  logs,  in- 
tended to  be  manufactured  into, lumber  near  the  mouth  of 
said  river,  and  the  defendant  diverted  a  large  portion  of 
them  into  the  boom  belonging  to  the  firm  of  which  he  was 
a  member,  near  the  town  of  Necedah,  and  converted  the 
same  to  his  own  use  or  to  the  use  of  said  firm;  and  it  is  al- 
leged in  the  complaint,  as  another  and  separate  cause  of 
action  against  the  defendant,  that  in  1869  the  defendant 
obtained  possession  and  converted  in  a  similar  way  ninety- 
nine  other  logs  of  the  plaintiff.     A  part  of  the  logs  so  di- 
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verted  and  converted  in  1868  was  cut,  by  a  mistake  of  lines 
and  boundaries,  by  the  plaintiff,  upon  the  lands  of  the 
defendant  or  of  his  firm.  No  qliestion  is  made  in  respect  to 
the  individual  ownership  or  conversion  of  said  logs  by  the 
defendant,  Burchy  or  to  his  individual  liability.  It  was  a 
disputed  question  of  fact  as  to  the  number  of  the  logs  so 
diverted  in  1868  that  were  cut  on  the  lands  of  the  defend- 
ant, and  as  to  the  number  which  belonged  to  the  plaintiff, 
and  as  tojthe  whole  number  so  diverted,  upon  which  there 
was  considerable  conflict  of  evidence.  On  the  question  as 
to  whether  the  defendant  diverted  any  of  the  ninety-nine 
logs  of  the  plaintiff  in  1869  there  was  also  a  conflict  of  evi- 
dence. 

The  referee  who  tried  the  case,  and  the  circuit  court  in 
acting  upon  his  report,  agree  that,  of  the  logs  so  diverted  in 
1868,  81,250  feet  were  cut  on  the  land  of  the  defendant  and 
belonged  to  him,  and  that  the  remainder  so  diverted  in  that 
year  by  the  defendant,  amounting  to  52,539  feet,  belonged 
to  the  plaintiff,  and  that  the  value  of  said  logs  at  Necedah 
was  $4.75  per  thousand  feet.  Both  parties  are  dissatisfied 
as  to  these  respective  amounts  of  the  logs.  We  have  care- 
fully examined  the  evidence,  and  do  not  think  that  there  is 
any  clear  preponderance  of  the  evidence  against  these  find- 
ings. It  would  be  profitless  to  more  specially  notice  the 
evidence,  or  to  discuss  its  bearing  and  effect.  The  presump- 
tion of  the  correctness  of  these  findings,  from  the  fact  that 
the  referee  is  an  able  and  a  careful  lawyer  and  heard  the 
testimony,  and  that  they  were  confirmed  by  so  able  a  court, 
is  in  itself  very  strong. 

The  referee  found  that  the  defendant  so  diverted  and  con- 
verted the  said  ninety-nine  logs  in  1869.  This  finding  was 
reversed  by  the  circuit  court.  We  do  not  think  that  the 
evidence  that  the  defendant  took  possession  of  said  logs,  or 
that  they  were  not  a  part  of  the  logs  taken  the  year  be- 
fore, if  he  did  take  them,  was  so  strong  and  conclusive  as 
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to  justify  this  court  in  reversing  the  nding  of  the  cirouit 
court  on  these  questions.  It  is  impossible  to  reconcile  the 
evidence  as  to  these  ninety-nine  logs,  and  the  plaintiflF  was 
bound  to  make  a  reasonably  clear  case  as  to  them,  and  it  is 
evident  that  he  has  not  done  so. 

The  other  questions  raised  in  the  case  for  the  decision  of 
this  court  are : 

I.  On  the  part  of  the  plaintiff  as  appellant,  whether  he 
should  not  have  recovered,  as  part  of  his  damages,  the 
difference  between  $4.75  per  thousand  feet  for  the  81,250 
feet  of  logs  at  Kecedah,  and  $1.25  per  thousand  feet  for  the 
stumpage  of  the  same  when  cut,  and  int^est  thereon,  which 
values  were  so  found,  on  the  ground  that  they  were  so  cut 
by  mistake  and  such  amount  only  is  allowed  the  defendant 
by  the  statute,  and  that  he  obtained  the  value  of  the  plaint- 
iff's labor  in  the  cutting,  hauling,  and  driving  of  the  same, 
which  he  was  not  entitled  to  have.  There  are  two  facU 
which  seem  to  be  very  clear:  (1)  That  this  cutting  on  the 
defendant's  land  was  done  by  mistake;  and  (2)  that  the  de- 
fendant obtained  yeaceahle  possession  of  the  logs.  It  may 
be  properly  said  from  the  evidence,  also,  that  the  plaintiff 
knew,  soon  after  the  cutting  was  done,  that  he  had  tres- 
passed on  the  defendant's  land,  and  knew,  or  ought  to  have 
known,  and  had  the  best  means  of  knowing,  the  logs  that 
were  so  cut  on  the  defendant's  land.  He  should  have  at 
once  tendered  reparation  for  the  same,  instead  of  placing 
his  mark  upon  the  logs  as  his  own,  and  mingling  and  con- 
fusing the  same,  beyond  the  possibility  of  identification  and 
separation,  with  his  own  logs,  in  floating  the  whole  mass 
together  down  the  river.  The  defendant  had  the  right  to 
stop  and  take  possession  of  them,  or  such  an  average  num- 
ber of  them  as  would  replace  those  he  had  lost.  Jenkim  r. 
SUcmka,  19  Wis.  126;  Mowryv.  White,  21  Wis.  417;  Jioot 
V.  Bannema,  22  Wis.  539;  Steams  v.  Raymond,  26  Wis.  74; 
Single  v.  Ba/rnard,  29  Wis.  463;  WtUardv.  Eioe,  46  Am. 
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Dee.  S26,  and  note.    After  the  logs  had  been  cut  by  mis- 
take on  the  land  of  the  defendant,  and  the  plaintiff  had 
foand  out  the  mistake,  he  should  have  kept  them  separate, 
and  should  not  have  confused  them  by  marks  and  floating 
tken^  in  the  main  river  with  his  own  logs.     This  was  loilful^ 
at  least.     It  is  true  that  there  had  been  some  talk  between 
the  parties  about  a  settlement  for  this  trespass,  but  nothing 
came  out  of  it,  and  the  plaintiff  persisted  in  running  off  the 
logs.     There  can  be  no  question  but  that  the  defendant  had 
the  right  to  retake  his  logs  in  the  way  he  did.    Having 
thus  repossessed  himself  of  his  own  property,  he  was  en- 
titled to  them  as  they  were.    This  is  elementary.    Had  he 
brought  an  action  to  recover  their  value,  his  action  wouM 
be  governed  by  the  statutory  rule  of  damages.    But  this 
oase,  in  respect  to  the  logs  found  to  have  been  the  property 
of  the  defendant,  is  not  within  the  statute,  and  must  be 
governed  by  the  common-law  rule,  re-enacted  by  sec.  4269, 
R.  S.,  that  gives  him  his  property  "  in  whatever  place,  shape, 
or  condition,  manufactured  or  unmanufactured,  the  same 
shall  have  been  at  the  time  "  of  its  recapture. 

II.  On  the  part  of  the  defendant  as  appellant,  the  first 
question  is  as  to  the  right  of  the  plaintiff  alone  to  bring 
the  action.  His  brother  Antoine  was  equally  interested 
with  the  plaintiff  in  the  logs.  But  it  was  in  evidence  that 
he  told  the  plaintiff  if  he  would  bring  the  action  he  might 
have  the  benefit  of  it,  or  that  he  might  prosecute  the  action 
for  his  own  benefit.  We  think  this  was  sufficient  to  trans- 
fer his  interest  in  the  claim. 

Second.  The  delay  in  bringing  the  suit  is  urged  as  being 
tantamount  to  the  bar  of  the  statute  of  limitations.  The 
defendant  became  a  nonresident  of  this  state  in  1869.  This 
was  a  sufficient  excuse  for  the  delay. 

Third.  Was  interest  upon  the  value  of  the  plaintiff's 
property  properly  computed  from  the  time  it  was  taken? 
We  can  see  nothing  in  this  case  that  should  take  it  out  of 
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the  general  rule  that  interest  should  be  allowed  the  plaintifi 
on  the  value  of  his  property  from  the  time  it  was  wrong- 
fully taken  by  the  defendant,  as  laid  down  in  Bons^ted  9. 
Orvis,  22  Wis.  523. 

By  the  Court —  The  judgment  of  the  circuit  coort  is 
affirmed. 


Walkbb,  Respondent,  vs.  Duncan,  Appellant 

March  S4  —  April  if,  1887. 

(1)  Ftectding:  Variance:  Waiver  of  tort  (2)  Logs  and  lumber:  Evi- 
dence of  quantity, 

1.  A  complaint  alleged  that  the  defendant  was  indebted  for  property 
sold  and  delivered  to  him,  but  the  evidence  showed  that  he  wrong- 
fuUy  converted  the  property.  Heldf  that  the  variance  was  imma- 
terial, as  the  plaintiff  had  the  right  to  waive  the  tort  and  sue  upon 
contract. 

3.  Proof,  by  the  scale  and  otherwise,  of  the  whole  quantity  of  logs 
which  had  been  stored  in  a  mill  pond,  together  with  evidence  of 
the  quantity  of  lumber  sawed  from  what  remained  after  the  de- 
fendant had  converted  a  portion  of  them,  is  admissible  to  show  thd 
quantity  converted,  although  it  is  conceded  that  the  saw-bill  gen- 
erally differs  from  the  scale. 

APPEAL  from  the  Circuit  Court  for  Columbia  County. 

The  following  statement  of  the  case  was  prepared  by 
Mr.  Justice  Cassoday: 

The  plaintiff  in  his  complaint  alleged,  in  effect,  that  the 
defendant  was  justly  indebted  to  him  in  the  sum  of  $3,375 
for  250,000  feet  of  saw-logs  theretofore  sold  and  delivered 
to  the  defendant  by  the  plaintiff,  and  at  his  special  instance 
and  request.  The  answer  was  a  general  denial.  At  the 
close  of  the  trial  the  jury  returned  a  verdict  in  favor  of 
the  plaintiff  for  $600  damages.  From  the  judgment  thereon 
the  defendant  appeals. 
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For  the  appellant  there  was  a  brief  by  0,  W.  Gate,  and 
oral  argument  by  D.  IZoyd  Jmes.  They  contended,  inter 
alia^  that  the  proof  did  not  sustain  the  complaint,  and  the 
variance  was  fatal.  Warren  v.  Becm^  6  Wis.  120;  Walter 
V.  Bennett,  16  K  Y.  250;  Salters  v,  Oenin,  7  Abb.  Pr.  193^; 
4  Wait's  Pr.  695.  Thongh  the  plaintiff  may  wai^e  a  tort 
and  sue  on  contract,  yet  his  complaint  must  state  the  facts 
constituting  his  cause  of  action  —  the  facts  from  which  he 
claims  the  law  implies  a  promise  to  pay.  Sec.  2646,  R.  S. ;  2 
Wait's  Pr.  284,  305-6-9,  379 ;  1  Chitty's  PI.  215 ;  Supervisors 
of  Kewaunee  Co.  v.  Decker,  30  Wis.  624;  Shittsv.  Ohafee,  48 
id.  617;  EUertv.  OahJcosh,  14  id.  586;  Bothev.  Bothe,  31  id. 
570;  AUenv,  Patteraon,  7  K  Y.  476;  Eno  v.  Woodworth^  4 
id.  249;  Proctor  v.  Beif,  52  Iowa,  592;  Byxbiev.  Wood,  24 
N.  Y.  610. 

For  the  respondent  there  was  a  brief  by  Baymond  dk 
HaseUvne,  and  oral  argument  by  Mr.  Haeeltvne. 

Oassodat,  J.  The  defendant  owned  a  saw-mill  on  Silver 
creek,  with  a  mill-pond  which  he  used  for  storing  saw-logs. 
Three  fourths  of  a  mile  above  was  another  saw-mill,  owned 
by  one  Palmer,  with  a  mill-pond  similarly  used.  In  the 
winter  of  1880-81,  the  plaintiff  got  into  Palmer's  mill-pond 
and  there  stored  a  large  quantity  of  saw-logs  belonging  to 
himself.  The  evidence  on  the  part  of  the  plaintiff  tended 
to  prove  that  in  a  time  of  high  water,  in  September,  1881, 
a  portion  of  the  plaintiff's  saw-logs  floated  out  of  Palmer's 
pond  into  the  defendant's  pond,  and  were  sawed  by  the  de- 
fendant and  converted  to  his  own  use  without  the  consent 
of  the  plaintiff.  The  principal  error  assigned  is  that  the 
cause  of  action  thus  proved  was  not  the  one  alleged  in  the 
complaint,  and  that  the  variance  was  fatal.  The  cause  of 
action  alleged  in  the  complaint  is  upon  contract.  The  cause 
of  action  proved  is  in  tort.  But  this  court  has  repeatedly 
held  that,  when  money  or  property  has  been  tortiously  coa- 
VOL.68— 40 
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verted,  the  owner  maj  waive  the  tort,  and  sue  and  recorer 
upon  contract.  Grannia  v.  Hooker ^  29  Wis.  65 ;  Norden  t, 
JoneSy  33  Wis.  600;  Western  Assurance  Co.  v.  Towle^  65  Wis. 
354.  That  is  what  was  done  here,  and  we  must  therefore 
regard  the  variance  as  immaterial. 

To  prove  the  amount  of  saw-logs  thus  converted,  there 
was  evidence  given  on  the  part  of  the  plaintiff  tending  to 
prove,  by  the  scale  and  otherwise,  the  whole  amount  of 
saw-logs  he  then  had  in  Palmer's  pond,  and  their  value  per 
thousand,  and  also  the  whole  amount  of  lumber  sawed 
therefrom  at  Palmer's  mill.  He  claimed  that  the  difference 
was  the  amount  so  converted.  It  is  conceded  that  the  saw- 
bill  generally  differs  from  the  scale,  so  that  the  precise 
amount  of  the  plaintiff's  logs  which  so  floated  out  of 
Palmer's  pond  could  not  be  ascertained  from  such  evidence, 
much  less  the  precise  amount  so  converted.  Still  it  was  a 
question  of  fact,  and  the  evidence  was  admissible,  and  as 
certain  as  circumstances  would  permit.  We  cannot  say 
that  it  was  insufficient  to  sustain  the  verdict  as  to  the  amount 
so  converted  by  the  defendant.  On  the  contrary,  we  must 
hold  that  the  verdict  is  sustained  by  the  evidence,  especially 
as  only  a  small  portion  of  it  is  printed. 

By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Sbmplb,  Appellant,  vs.  Whoeton  and  others,  Bespondents. 
Sbmple,  Eespondent,  vs.  Whobton  and  others,  Appellants. 

March  tJ^-^AprU  It,  1887. 

(1)  Taw  deed:  Defective  eooecution:  Eedemption.  (2)  Deed:  Breoxh^ 
ootoenanU:  Sale  for  taxes,  (S)  Wife  joining  in  deed  to  bar  dower: 
lAability  on  covenants.  ("4,  6 J  Failure  of  title  to  part  of  land  eon- 
veyed:  Measure  of  damages:  Evidence. 

L  A  tax  deed  having  but  one  witneae,  though  recorded,  wiU  nol  give 
the  grantee  constructive  posseesion,  nor  wiU  the  right  of  redemp- 
tion be  harred  thereby. 
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2.  Land  cooTeyed  by  warranty  deed  had  been  sold  for  taxes,  but  the 
right  of  redemption  remained.  Heldy  that  there  was  no  breach  of 
the  covenant  of  seizin,  but  at  most  an  outstanding  incumbrance, 
upon  paying  which  the  grantee  might  recover  on  the  covenant 
against  incumbrances. 

8«  A  wife  who  joins  with  her  husband  in  the  execution  of  a  deed,  merely 
for  the  purpose  of  barring  her  dower,  is  not  personally  liable  on 
the  covenants  in  the  deed. 

4.  Where  the  title  fails  to  only  a  part  of  the  land  conveyed,  the  grantee 

may  recover  in  an  action  on  the  covenants  of  seizin  and  right  to 
convey,  or  upon  an  agreement  to  convey,  such  a  fractional  part  of 
the  whole  consideration  paid  as  the  value,  at  the  time  of  the  pur- 
chase, of  the  piece  to  which  the  title  fails  bears  to  the  value  of  the 
whole  piece  purchased,  and  interest  thereon  during  the  time  he  has 
been  deprived  of  the  use  of  such  fractional  part,  but  not  exceeding 
six  years.  A  clerical  error  in  the  attempted  statement  of  the  rule 
in  Messer  v.  Oeatreich,  52  Wis.  696  (inadvertently  repeated  in  Bar^ 
teU  V,  Bratinsdorf,  57  id.  8,  and  Docter  v,  HeUberg^  65  id.  434),  coi^ 
rected. 

5.  Such  values  may  be  shown  by  parol  evidence,  and  are  to  be  detei^ 

mined  from  the  actual  and  visible  conditions  of  the  several  parts 
at  the  time  of  the  purchase,  and  not  from  the  conditions  then  sup- 
posed to  exist  or  contemplated  by  the  parties. 

Taylor,  J.,  dissenting,  is  of  the  opinion  that  the  rule  of  damages 
above  stated  is  merely  a  general  rule  for  determining,  in  ordinary 
cases,  the  amount  paid  for  the  part  to  which  title  fails,  and  that  it 
should  not  be  applied  in  a  case  where  it  turns  out  that  such  part  is 
of  more  value  than  any  of  the  other  parts  of  the  tract  purchased, 
not  on  account  of  anything  in  the  contemplation  of  the  parties, 
but  by  reason  of  facts  which  neither  of  them  knew  at  the  time  and 
which  the  purchaser  did  not  take  into  consideration  when  purchas- 
ing or  in  fixing  the  price  which  he  was  willing  to  pay. 

APPEALS  from  the  Circuit  Court  for  Outagamie  County. 
The  case  is  thus  stated  by  Mr.  Justice  Cassoday: 
This  action  was  commenced  October  8, 1885,  and  is  based 
wholly  upon  a  breach  of  the  covenant  of  seizin  and  right 
to  convey.  November  11, 1885,  the  defendants  gave  notice 
of  an  offer  to  allow  judgment  for  $210,  with  interest  from 
September  12,  1883,  which  was  rejected.  The  jury  was 
waived,  and  the  cause  tried  by  the  court  May  Y,  1886.  Octo- 
ber 12)  1886,  the  findings  of  the  court  were  filed. 
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It  appears,  in  eflFect,  from  the  findings  and  record  in  the 
case,  that  September  12,  1883,   William  and  John  Wharton 
and  their  wives  executed  and  delivered  to  the  plaintiff  their 
warranty  deed,  with  full  covenants,  for  560  acres  of  land, 
consisting  of  fourteen  forties  scattered  through  five  dif- 
ferent sections  of  a  certain  township,  for  a  consideration  of 
$1,400,  then  paid  and  recited  in  the  deed;  that  at  the  time 
of  the  purchase  there  was  some  excitement  in  respect  to 
iron  being  found  in  the  neighborhood  of  these  lands,  which 
were  then  known  to  all  parties  as  pine  slashings,  capable  of 
being  used  for  agricultural  purposes;  that  the  prospect  of 
finding  iron  in  the  lands  or  some  of  them  induced  the  pur- 
chase at  the  price  paid ;  that  at  the  time  neither  party  had 
any  idea  that  there  were  any  improvements  or  improvement 
on  any  of  the  lands,  but  all  supposed  them  to  be  all  wild, 
unimproved,  and  uncultivated;  that  in  the  negotiations  for 
the  lands  between  the  parties  it  was  understood  that  the 
lands  were  not  all  of  equal  value,  but  that  some  were  better 
than  others;  that  the  Whortons  held  the  lands  at  $5  per 
acre  if  sold  in  separate  parcels,  but  would  sell  the  whole 
fourteen  forties  throughout,  at  $2.50  per  acre,*  or  $100  per 
forty,  and  the  sale  for  the  whole  was  closed  on  these  terms; 
that  the  plaintiff  got  a  good  title  to  all  of  the  lands  except 
two  forties ;  that  upon  one  of  these  there  was  at  the  time  an 
outstanding  tax  title,  which  the  plaintiff  purchased  in,  and 
paid  out  therefor  $40,  April  21,  1885;  that  neither  of  the 
Whortons  had  any  right,  title,  or  interest  in  the  other  forty 
at  the  time,  but  the  same  was  the  absolute  property  of  one 
Coon,  who  then  held  the  same  by  deed  of  prior  date  giving 
him  the  paramount  and  absolute  right  and  title  thereto; 
that  this  Coon  forty  acres  was,  at  the  time  of  the  purchase, 
of  the  actual  value  of  $648,  of  which  $530  consisted  of 
improvements,  to  wit,  fifteen  acres  of  clearing,  a  house, 
out-buildings,  etc.,  and  the  balance,  consisting  of  the  land 
without  such  improvements,  was  $118;  that  the  actual  valoe 
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of  the  whole  fourteen  forties  at  the  time  of  the  purchase  was 
$952;  that  the  wives  of  the  Whortons^  defendants  herein, 
had  no  interest  in  any  of  the  lands,  except  an  inchoate  right 
of  dower,  and  they  joined  in  the  execution  of  the  deed 
merely  to  bar  the  same;  that  the  plaintiff  sustained  damage 
by  reason  of  said  breaches  in  the  sum  of  $688. 

As  conclusions  of  law,  the  court  found  that  William  and 
John  Whorton  were  indebted  to  the  plaintiff  in  the  sum 
of  $GS5,  with  interest  on  $648  from  September  12,  1883, 
and  on  $40  from  April  21,  1885,  making  in  the  aggregate 
$829.29,  for  which  he  was  entitled  to  judgment  against 
them  with  costs;  that  said  wives  were  entitled  to  judgment, 
on  their  separate  answers,  dismissing  the  complaint  upon  the 
merits  as  against  them,  and  for  costs.  Both  parties  filed 
exceptions.  November  24,  1886,  William  and  John  Whar- 
ton appealed  from  the  judgment  entered  upon  the  findings, 
and  December  11,  1886,  the  plaintiff  also  appealed  there- 
froni. 

For  the  plaintiff  there  was  a  brief  by  E,  J.  Goodrich, 
and  oral  argument  by  Mr,  Goodrich  and  Mr.  J,  T.  Fish. 
As  to  the  proper  rule  of  damages  for  the  failure  of  title  to 
a  part  of  the  land  conveyed,  they  cited  Wager  v.  Schuyler^ 
1  Wend.  553;  Dimmick  v,  Lf)ckwood^  10  id.  142;  Morris  v, 
PhiUipSy  5  Johns.  56;  Guthrie  v.  Pugsley^  12  id.  126;  Phil- 
lips V,  Heickert,  17  Ind.  120;  Weatherlee  v,  Bennettj  2  Allen, 
428;  Ela  v.  Card,  2  N.  11.  175;  Partridge  v.  Hatch,  18  id. 
494;  ConieU  v.  Jackson,  3  Cush.  506;  Eawle  on  Covenants, 
284-6;  2  Suth.  on  Dam.  276,  277;  1  Sedgw.  on  Dam.  (7th 
ed.),  339;  Terry's  Ex  rs  v.  Drahenstadt,  68  Pa.  St.  400;  Tone 
V.  Wilson,  81  111.  529;  Messer  v.  Oestreich,  52  Wis.  684; 
Docter  v.  HelUberg,  65  id.  415 ;  Bartelt  v.  Braunsdorf,  57  id. 
1 ;  Willson  v.  Willson,  57  Ahl  Dec.  320 ;  Hunt  v.  Orwig,  17 
B.  Mon.  73;  Beaupland  v.  McKeen,  28  Pa.  St.  124;  Walker 
V.  Johnson,  13  Ark.  522.  The  oral  testinaony  offered  by  the 
defendants  on  the  trial  was  inadmissible  and  should  have 
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been  excluded.  Hei  v.  Heller^  53  Wis.  415 ;  Hooker  v.  Eyde^ 
61  id.  204;  Kirch  v.  Daviesy^^  id.  287;  Steele  v.  Sehricker^ 
id.  134;  Hubhard  v.  Marshall,  50  id.  322;  Cooper  v,  CUg- 
homy  id.  113;  Breed  v.  Ketchum,  51  id.  164;  BaUston  Spa 
Bank  V,  Marine  Bank,  16  id.  120. 

Moses  Hooper,  for  the  defendants,  contended,  inter  dia, 
that  the  warrantor  of  lands,  on  failure  of  title  to  a  part, 
should  respond  in  damages  measured  by  the  value  of  the 
lands  in  their  supposed  condition,  and  not  measured  by  the 
actual  value  growing  out  of  conditions  not  known  to  either 
party,  and  not  entering  into  their  contemplation.  Gore  v. 
Brazier,  3  Mass.  523,  543-4;  Park  v.  Bates,  12  Vt.  389. 
See,  also,  Bond  v.  Qiuittlebaum,  1  McCord,  584;  Wiley  v. 
Howard,  15  Ind.  169, 17 5 ',.Crabtree  v.  Crawford,  25  IlL 248; 
Michael  V,  Mills,  11  Ohio,  601, 604 ;  Hoot  v.  Spade,  20  Ind.  326; 
Phillips  V.  Beichert,  17  id.  120;  Billmcyer  v,  Wagner,  91  Pa. 
St.  92:  Mihilh  Mfg,  Co,  v.  Day  Bros.  50  Iowa,  250;  Wiaiam- 
son  V.  Test,  24  id.  138 ;  Abbott  v.  Gatch,  13  Md.  315 ;  Caswdl  v. 
WendeU,  4  Mass.  108.  The  warrantor  of  lands,  with  improve- 
ments thereon  not  within  the  knowledge  or  contemplation 
of  cither  party,  in  the  possession  of  the  party  who  made  the 
improvements,  should  not  respond  in  damages  on  account 
of  the  improvements.  Mason  v.  Kellogg,  3d  Mich.  132. 
The  warrantor  of  several  tracts  of  land  conveyed  by  one 
deed,  mentioning  one  consideration  for  all,  but  on  a  sale  of 
the  separate  tracts  each  for  a  specific  price,  should  respond 
in  damages  only  for  the  separate  purchase  price  of  the 
parcel  to  which  title  fails.  Where  there  is  a  separate  valu- 
ation of  each  tract,  evidently  the  law  should  look  upon  the 
transaction  as  though  a  separate  deed  had  been  made  for 
each  tract.  Leland  v.  Stone,  10  Mass.  459,  462-3 ;  Harhno 
V.  Thomas,  15  Pick.  66,  70;  Childs  v.  Shower,  18  Iowa,  261; 
Coles  V,  Soulsby,  21  Cal.  47.  It  is  competent  to  prove  by 
parol  that  the  separate  parcels  of  land  conveyed  by  one 
deed  for  one  expressed  consideration,  were  in  fact  sold  each 
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for  a  separate  consideration,  paroel  of  the  consideration 
named  in  the  deed.    Hahn  v.  DoolitUej  18  Wis.  196;  Simr 
mons  u  Cloonan^  47  N.  T.  3 ;  Curtiss  t).  AyrauU^  id.  73 ; 
Khaj>p  V.  Warner^  57  id.  668;  Donlin  v.  Daegling^  80  111. 
608;  Major  v.  DunnavarU^  25  id.  238;  Ldand  v.  StorUy  10 
Mass.  4:59,  462-4;  White  v.  MiUer,  22  VL  380;  BucUetf^  Af- 
pealj  48  Pa.  St.  491.    It  was  also  competent  to  prove  bj 
parol  in  this  action  the  understanding  of  the  parties  as  to 
the  condition  of  the  lands  and  the  uses  for  which  the  same 
were  fit  and  in  view  of  which  they  were  bought,  to  show 
that  after  discovered  conditions,  affecting  their  actual  value, 
did  not  enter  into  the  contemplation  of  the  parties.    ITahn 
V.  DooLiUle,  18  Wis.  196;  Knapp  v.  Warner ^  67  N.  Y.  668; 
Sige^'Bon  v.  Gushing^  14  Wis.  527,  548;   Wrigglesworih  v. 
Wrigglesworth,  45  id.  255,  258;   1  GreenL  Evi.  seos.  27«, 
287-8;  HaU  v.  Davis,  36  N.  H.  569;  Emery  v.  Web^ter^  48 
Me.  204;  Donlin  v,  Daegling,  80  IlL  608;  Comm.  v.  jRox(nia% 
9  Gray,  493;  Ahhott  v.  Allott,  51  Me.  575,  581;  Harlam  ©. 
Thomas,  15  Pick.  66 ;  Leland v.  Stone,  10  id.  459, 461-8 ;  White 
V.  Miller,  22  Vt.  380;  Schuyler  v.  Hues,  2  Gaines,  202;  Buck- 
ley^s  Apj>eal,  48  Pa.  St.  491.    Married  women  uniting  with 
their  husbands  in  covenants  of  warranty,  through  the  ignor- 
ance of  the  scrivener,  where  the  intention  of  all  the  parties  is 
that  they  shall  only  release  dower,  are  not  liable  for  damages 
on  failure  of  title.    R  S.  sees.  2222,  2221,  2345;  Kawle  on 
CJovenants,  537;  1  Bish.  Law  of  Married  Women,  sec.  603; 
Rosenthal  v.  Mayhugh,  33  Ohio  St.  159 ;  Childs  v.  MoGhesney, 
20  Iowa,  431 ;  Lyon  v.  Metmlf,  12  id.  93 ;  Botsford  v.  Wilson, 
75  111.  133,  134;  Knox  v.  Brady,  74  id.  476;  Ooodenoughv. 
FeUavDS,  53  Vt.  102;  Bresder  v.  Kent,  61  111.  426, 428 ;  Tyler 
on  Inf.  &  Gov.  615;  MoCormick  v.  Hunter,  50  Ind.  186, 188; 
Blake  v.  BlaJce,  7  Iowa,  46,  54,  55;   Ulp  v.  CampbeU,  19  Pa. 
St.  361,  363;  Toionsend  v.  Brown,  16  S.  G.  91.    And  the 
facts  bringing  them  within  this  rule  may  be  proven  by 
parol     Hahn  v.  DoolitHe,  18  Wis,  196;  Garrison  v.  Owens, 
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1  Pin.  471 ;  Donlin  v.  DaegUng^  80  IlL  608;  Knapp  v.  Vfa/r- 
rwr,  57  id.  668. 

Cassoday,  J.  It  ^.ppears  from  the  record  that  October  31, 
1872,  the  county  clerk  of  Shawano  county  executed  and 
acknowledged  a  tax  deed  for  the  unpaid  taxes  of  1868,  od 
the  sale  of  1869,  purporting  to  convey  to  that  county  the 
forty  acres  of  land,  the  title  to  which  is  alleged  in  the  com- 
plaint to  have  been  in  one  Andrew  Vang  at  the  time  the 
Whortons  purported  to  convey  the  same  to  the  plaintiff. 
That  deed  was  recorded  December,  1872,  notwithstanding 
it  only  had  one  witness.    May  25,  1875,  the  county  clerk  of 
that  county  executed  and  acknowledged  a  quitclaim  deed 
of  the  same  land  to  one  H.  Sheldon,  and  the  same  was  re- 
corded on  the  same  day,    November  12,  1879,  the  said  lax 
deed  was  signed  under  the  attesting  clause  by  another  wit- 
ness ;  but  before  he  signed  it,  the  person  who  was  such  county 
clerk  in  1872,  but  bad  ceased  to  hold  such  office,  asserted  to 
such  witness  that  he  had  signed  it  as  such  clerk  at  the  time 
aforesaid,  and  such  last-named  witness  thereupon  signed  as 
aforesaid,  and  the  said  tax  deed  was  thereupon  immediately 
re-recorded.    October  5,  1882,  one  A.  J.  Sheldon  executed  a 
deed  purporting  to  convey  the  same  forty  to  Andrew  Vang. 
April  21,  1885,  Andrew  Vang  and  wife  executed  a  deed 
purporting  to  convey  the  same  forty  (and  four  others  not 
involved  in  this  action)  to  the  plaintiff,  for  which  the  plaint- 
iff then  paid  Vang  $200,  or  an  average  of  $40  for  each  forty. 
The  undisputed  evidence  was  to  the  effect  that  that  forty 
was  worthless. 

Upon  these  facts  the  trial  court  held  that  the  covenant 
of  seizin  was  broken  as  to  that  forty;  and  that  by  reason 
thereof  the  plaintiff  was  entitled  to  recover  the  $40  paid  to 
buy  in  such  tax  title,  with  interest  thereon  from  the  time  of 
8uch  payment.  Can  this  be  sustained  as  a  matter  of  law! 
Assuming  that  forty  to  have  been  unoccupied,  3^et  the  r^ 
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cording  of  the  tax  deed,  as  executed  in  1872,  with  only  one 
'witness,  would  not  give  to  the  county  as  grantee,  or  any 
one  claiming  under  it,  the  constructive  possession.  Assum- 
ing that  the  tax  deed  was  perfected  by  the  acquisition  of  a 
second  witness,  in  1879,  yet  four  years  prior  to  that  time 
there  was  at  least  an  attempt  made  on  the  part  of  the  county 
to  convey  the  land  by  quitclaim  deed  to  H.  Sheldon.  While 
a  tax  deed  regular  upon  its  face  and  duly  witnessed  is  pre- 
sumptive evidence  of  the  requisite  authority  on  the  part  of 
the  jclerk  to  execute  the  same,  yet  no  such  presumption  of 
authority  to  execute  such  quitclaim  deed  can  be  indulged. 
Sec.  653,  R.  S. ;  Beeviis  v.  Weege,  67  Wis.  435.  On  the  con- 
trary, such  authority  must  be  proved.  Ihid.  Until  such 
tax  deed  was  duly  witnessed  and  recorded,  the  land  therein 
described  was  liable  to  be  redeemed  from  such  tax,  and  when 
so  redeemed  such  deed  would  become  a  nullity.  Sec.  1165, 
K.  S.;  Liteimat  Z.  Ins.  Co.  v.  Scales^  27  Wis.  640;  Hewitt  v. 

Week,  59  Wis.  447;  Baldwin  v.  Ely,  66  Wis.  181.  This 
being  so,  and  assuming  that  H.  Sheldon  paid  a  valuable  con- 
sideration for  such  quitclaim  deed,  it  probably  operated  as 
a  payment  of  the  tax,  or,  at  least,  placed  the  county  in  an 
awkward  position  to  subsequently  assert  title  in  itself.  It 
does  not  appear  that  the  county  or  H.  Sheldon  subsequently 
ever  asserted  such  title,  or  attempted  to  convey  the  same. 
It  appears  from  the  record  that  the  deed  to  Vang  was  from 
A.  J.  Sheldon,  not  from  H.  Sheldon.  True,  none  of  such 
several  deeds  are  in  the  record,  but  the  substance  and  effect 
of  each  of  them  is  said  to  be  stated.  From  what  has  been 
said,  it  appears  that  Yang  had  no  outstanding  tax  title  or 
title  of  any  kind  to  convey  to  the  plaintiff,  April  21, 1885, 
much  less  a  deed  sufficient  to  give  him  the  constructive 
possession  and  operating  as  a  constructive  eviction  of  the 

Whortons,  or  the  plaintiff  as  their  grantee.  But  assuming 
that  the  taxes  upon  which  such  tax  deed  was  given  were 
not  redeemed  by  the  attempted  purchase  by  H.  Sheldon, 
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still  they  would,  at  most,  be  a  mere  outstanding  ineam- 
brance  upon  the  land  for  which  the  Whortons  would  not  be 
liable  to  the  plaintiff  on  any  of  their  covenants  until  he  had 
redeemed  and  discharged  the  same.  PUUhury  v.  Mitchdlf 
5  Wis.  17;  MiicheU  v.  PUUlury,  6  Wis.  407.  We  find  noUi- 
ing  in  the  record  showing  any  such  redemption  of  suchlaod 
from  such  taxes  by  the  plaintiff's  paying  any  one  authorized 
to  receive  the  same.  But,  even  had  he  so  redeemed,  still  he 
would  have  bad  no  remedy  in  this  action,  which  is  based 
solely  upon  a  breach  of  the  covenant  of  seizin  and  right  to 
convey,  but  would  necessarily  be  remitted  to  his  action  for 
a  breach  of  the  covenant  against  incumbrances  or  some  of 
the  other  covenants  of  the  deed.  It  follows  that  the  plaint- 
iff improperly  recovered  for  the  $40,  and  interest  thereon 
from  April  21,  1885. 

2.  It  is  conceded  that  the  Whortona  never  had  any  title  to 
the  Coon  forty.  It  is  claimed  that  it  was  included  in  the 
description  of  their  deed  to  the  plaintiff  by  some  inadvert- 
ence or  mistake.  That  forty  was  partly  cleared  up,  with  % 
house,  out-buildings,  and  other  improvements  upon  it.  Ito 
value  at  the  time  of  such  conveyance,  without  the  improve- 
ments, was  only  $118,  while  its  value  with  such  impro?e- 
ments  at  that  time  was  $648,  making  $530  for  the  improve- 
ments alone.  The  actual  value  at  that  time  of  the  entire 
fourteen  forties  included  in  the  deed  was  only  $952.  Thej 
were  all  sold  and  purchased  as  unoccupied  and  unimproved 
slashings,  or  lands  from  which  the  pine  timber  had  been 
removed,  and  of  variable  values,  and  with  the  expectation 
or  possibility  of  iron  being  found  in  the  lands  or  some  of 
them,  at  the  rate  of  $100  for  each  forty,  or  $1,400  for  the 
whole.  The  liability  of  the  Whorion%  to  the  plaintiff  for 
a  breach  of  the  covenant  of  seizin  by  reason  of  their  not 
having  title  to  the  Coon  forty  is  admitted.  The  only  con- 
troversy in  that  regard  is  as  to  the  proper  measure  of  dam- 
Qges.    It  is  conceded  by  all  that,  had  the  title  failed  to  each 
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and  every  of  the  entire  fourteen  forties,  then  the  plaintiff 
i^oald  have  been  entitled  to  recover  the  entire  consideration 
paid,  with  interest  from  the  time  of  such  payment,  regard- 
less of  the  question  whether  the  actual  value  of  all  suob 
lands  were  at  the  time  less  or  greater  than  the  consider- 
ation so  paid.  Such  is  undoubtedly  the  rule.  The  diffi- 
culty here  seems  to  have  grown  out  of  the  fact  that  the 
parties  to  the  deed  were  not  familiar  with  the  actual  condi- 
tion of  all  the  lands  therein  described,  and  thus  included  the 
Coon  forty  so  improved, — a  condition  of  things  not  then  in 
conten^lation  of  any  of  the  parties, —  and  to  which  the 
Whortons  had  no  title. 

In  apportioning  and  assessing  the  damages  arising  from 
such  partial  failure  of  title,  it  is  claimed  upon  the  part  of 
the  defense  that  the  court  or  jury  should  be  limited  to  the 
consideration  paid,  and  the  actual  value  of  the  whole  and 
also  the  part  to  which  the  title  failed,  in  view  of  such  facts 
and  circumstances  ordy  a%  were  actually  in  the  contemplation 
of  both,  or  at  least  one,  of  the  parties  at  the  time  of  mak- 
ing the  conveyance;  while  on  the  part  of  the  plaintiff  it  is 
claimed  that  such  apportionment  and  assessment  of  dam- 
ages must  depend  entirely  upon  the  consideration  paid,  and 
the  actual  vaZiie^  at  the  time,  of  the  whole  and  also  of  the 
part  to  which  the  title  failed.  Each  party  insists  that  his 
position  is  sustained  by  the  decision  of  this-  court  in  Mesaer 
V,  Oestreich,  52  Wis.  OSL  The  trial  court,  while  professing 
to  follow  the  rulings  in  that  case,  rejected  both  claims,  and 
held,  in  effect,  that  the  plaintiff  was  entitled  to  recover  as 
damages,  by  reason  of  such  failure  of  title,  the  actual  value 
of  the  Coon  forty  with  all  the  improvements  thereon  at  the 
time  of  making  the  conveyance,  with  interest  thereon  from 
that  date. 

This  ruling  of  the  learned  trial  judge  in  this  case  was  sub- 
stantially the  same  as  the  instruction  of  the  trial  court  to 
the  jury  in  Meiser  v.  Oestreich,  52  Wis.  694,  and  which  in- 
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struction  was  there  held  to  be  error,  and  for  which,  in  part, 
the  judgment  in  that  case  was  reversed.  It  is  there  said 
that  "in  Morris  v.  Phelps^  5  Johns.  49,  the  title  to  one 
sixth  of  the  two  tracts  described  in  one  deed  failed,  and  the 
title  to  five  sixths  of  the  tract  described  in  another  deed 
failed ;  and  Kent,  C.  J.,  giving  the  opinion  of  the  court, 
makes  this  statement,  and  cites  from  the  Tear  Books  and 
Coke  in  support  of  it:  '  The  plaintiff  was  entitled  to  recover 
damages  only  in  proportion  to  the  extont  of  the  defect  of 
title.  This  is  an  old  and  well-settled  rule  of  damages  that, 
if  one  be  bound  to  warrant,  he  warrants  the  entirety;  bat 
he  shall  not  render  in  value  but  for  that  which  was  lost.' 
He  concludes  thus-:  ^  There  is,  then,  no  law  or  reason  why 
the  plaintiff  should  recover  more  than  one  sixth  of  the  con- 
sideration money  and  interest  for  the  two  tracts  mentioned 
in  the  first  count,  and  five  sixths  of  the  consideration  money 
and  interest  for  the  tract  contained  in  the  second  count'" 
Pages  695,  696.  Then,  after  citing  several  cases  to  the  same 
effect,  an  attempt  was  made  to  state  the  conclusions  of  this 
court  in  that  case,  but  in  doing  so,  by  some  blunder  of  the 
writer  hereof,  or  some  inadvertence  on  the  part  of  the  copy- 
ist, the  words  "whole  purchase  price"  were  used  instead 
of  the  value  of  the  whole  piece  purchased^  thus  making  non- 
sense of  the  context  and  what  was  designed  by  the  court  to 
be  good  sense.  •  Having  made  the  blunder,  and  the  r5le 
sanctioned  beiftg  clearly  in  the  mind  of  every  member  of 
the  court,  it  was  but  a  mere  inadvertence  to  literally  copy 
it  in  subsequent  opinions.  Bartelt  v.  Braunsdorfj  57  Wis. 
3;  Docter  v.  Eellherg,  65  Wis.  424. 

What  the  court  held  in  Messer  v.  Oestreichj  52  Wis.  696, 
and  what  the  writer  hereof  there  intended  to  say,  was  this: 
In  the  light  of  these  authorities  and  others  which  might  be 
cited,  and  in  the  absence  of  fraud,  we  conclude  that  where 
the  title  fails  to  only  a  part  of  the  land  conveyed,  the 
grantee  may  recover  in  an  action  on  the  covenants  of  seizin 
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and  right  to  convey,  or  upon  an  agreement  to  convey,  such 
a.  fractional  part  of  the  whole  consideration  paid  as  the 
value,  at  the  time  of  the  purchase,  of  the  piece  to  which  the 
title  fails  bears  to  the  value  of  the  whole  piece  purchased, 
and  interest  thereon  during  the  time  he  has  been  deprived 
of  the  use  of  such  fractional  part,  but  not  exceeding  six 
years.    It  was  there  also  held,  in  effect,  that  such  compara- 
tive values  should  be  taken  as  of  the  date  of  the  purchase. 
It  follows  as  a  corollary  from  these  propositions,  and  was 
in  fact  held  in  some  of  the  cases  cited  in  that  opinion,  that 
parol  evidence  is  admissible  to  prove  such  values.     But  the 
learned  counsel  for  the  defendants  strenuously  contends 
that  such  values  are  not  to  be  determined  from  the  actdal 
and  visible  conditions  of  the  several  pieces  of  land  at  the 
time  of  the  purchase,  but  from  the  conditions  then  supposed 
to  exist,  or  contemplated  by  the  parties,  or  at  least  one  of 
them.     In  other  words,  that  the  Coon  forty  should  be  con- 
sidered in  sach  determination  of  values  the  same  as  though 
it  had  at  the  time  of  the  purchase  been  pine  slashings  and 
not  an  improved  farm.     Such  a  rule  would  open  the  door 
to  great  uncertainty,  if  not  perjury  and  fraud.     The  diffi- 
culty of  proving  what  was  in  the  contemplation  of  a  party 
at  a  given  time, —  his  mental  conceptions, —  except  by  him- 
self, is  evident;  and  the  impossibility  of  disproving  it  at 
times  is  also  apparent.    The  only  case  cited  which  seems  to 
support  such  theory  is  Leland  v.  Stone^  10  Mass.  459.     That 
was  an  action  for  a  breach  of  the  covenant  of  seizin  con- 
tained in  a  deed  of  two  pieces  of  land  therein  purporting  to 
have  been  conveyed  by  the  defendant  to  the  plaintiff.    The 
breach  alleged  was  the  absence  of  title  at  the  time  of  the 
purchase  to  one  of  the  pieces,  consisting  of  one  acre  of  land 
.  with  the  buildings  thereon.     The  grantor  pleaded  specially, 
and  in  effect  proved  that  when  he  so  deeded  he  had  no  title 
to  that  acre;  that  eight  years  before  he  had  conveyed  it  to 
his  son  by  deed  then  of  record;  that  the  son  had  built  a 
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house  upon  it,  and  was  living  therein  when  the  deed  was  de- 
li vered  to  the  grantee, —  all  of  which  was  then  known  to 
both  parties;  and  that  there  was  no  intention  of  the  grantor 
to  sell,  or  the  grantee  to  purchase,  the  acre  then  owned  by 
the  son.  The  court,  after  informing  the  jury  that  the  de- 
fendant had  failed  to  maintain  the  issue  of  non  est  factum^ 
instructed  them  "that  if  they  were  clearly  satisfied  that 
neither  the  grantor  nor  grantee  contemplated  the  passing  of 
this  one  acre,  and  that  no  part  of  the  consideration  money 
was  applicable  to  it;  they  might  do  justice,  according  to 
law,  by  finding  the  issue  for  the  plaintiff  and  giving  him  no 
more  than  nominal  damages.  This  was  done  by  them, 
there  being  no  evidence  on  the  part  of  the  plaintiff  to  con- 
tradict the  defense."  This  verdict  was  sustained  on  the 
ground  that  the  jury  necessarily  "  found  that  the  defendant 
paid  nothing  for  that  acre;  that  it  was  not  considered  by 
either  party  as  included  in  the  purchase,  and  was  included 
in  the  deed  by  mistake.  ...  As  the  defendant  was 
not  seized  of  the  acre  of  land  in  question,  it  did  not  pass  by 
the  deed ;  and  the  measure  of  damages,  therefore,  would  be 
the  consideration  paid  for  it,  .  .  .  In  the  present  case 
the  defendant  has  proved  that  in  fact  nothing  was  paid  for 
this  acre,  and  the  jury  have  therefore  very  properly  giren 
only  nominal  damages."  That  case  was  followed,  and  the 
same  rule  sanctioned,  in  Barns  v.  Learned^  6  N.  H.  264; 
NuUing  v.  Herbert,  35  N.  H.  120. 

In  each  of  these  three  cases  the  whole  consideration  paid 
was  agreed  to  be  paid  specifically  for  the  lands  to  which 
the  title  actually  passed  by  the  deed;  and  the  piece  of  land, 
the  title  to  which  did  not  pass  by  the  deed,  was  inserted  by 
mistake  and  without  any  consideration.  The  case  of  In- 
land V.  Stone,  supra,  however,  seems  to  have  been  limited, 
if  not  overruled,  by  subsequent  cases  in  the  same  state. 
Harlow  v.  Thomas,  15  Pick.  66;  Spurr  v.  Andrew,  6  Allen, 
420.    Thus,  in  seeking  to  distinguish  the  case  in  Harlow  f. 
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2%omaSy  it  was  said:  "If  two  tracts  of  land  are  conveyed 
m  one  deed,  bat  a  separate  price  is  agreed  upon  for  each, 
then,  on  a  breach  of  the  covenant  of  seizin  as  to  one  tract, 
the  rule  of  damages  will  be  the  sum  which  was  paid  for 
that  tract." 

Assuming  such  to  be  the  correct  rule,  yet  it  seems  to  us 
that  the  evidence  here  fails  to  bring  the  case  within  the 
rale  thus  stated.    True,  the  answer  alleges,  in  effect,  that 
each  forty  was  sold  "  at  the  agreed  price  "  of  $100.    But 
there  is  no  evidence  to  show  that  any  specific  price  was 
agreed  upon  for  the  Coon  forty,  or  the  other  thirteen  for- 
ties, or  any  one  of  them.    The  qiost  that  appears  is  that  the 
fourteen  forties  were  regarded  in  a  general  way  as  pine 
slashings  of  unequal  value,  and  sold  as  a  whole  at  $2.50  per 
acre,  or  $100  per  forty,  in  the  aggregate,  but  with  no  spe- 
cific valuation  fixed  by  agreement  upon  any  one  forty. 
The  grantors  manifestly  supposed  they  were  selling,  and  by 
the  deed  actually  conveying,  the  fourteen  forties  described; 
and  the  grantee  supposed  he  was  thereby  acquiring  title  to 
the  same  fourteen  forties,  for  the  price  named.    The  deed 
purported  to  convey  the  Coon  forty  as  well  as  the  other 
thirteen  forties.    The  grantors  therein  covenanted  that  they 
were  then  "  well  seized  of  the  premises  above,  described," 
including  the  Coon  forty,  "as  of  a  good,  sure,  perfect,  abso- 
lute, and  indefeasible  estate  of  inheritance  in  the  law,  in  fee- 
simple."    Certainly  the  buildings  and  other  improvements 
were  as  much  a  part  of  the  realty  as  the  soil.    Homik  v, 
Ddofflise^  65  Wis.  501.    This  being  so,  upon  what  theory 
are  such  improvements  to  be  taken  out  from  under  the 
operation  of  such  covenant  in  this  action  at  law,  where  no 
equitable  counterclaim,  invoking  equitable  relief  on  the 
ground  of  mutual  mistake,  is  interposed  ?    There  seems  to 
be  no  more  reason  for  excluding  such  improvements  in  ap- 
portioning such  damages  than  there  would  have  been  to 
ezclnde  viUuable  pine  timber  growing  upon  some  of  the 
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other  forties,  had  there  been  any.  There  is  no  more  reason 
for  confining  such  valuation  to  a  section  or  subsection  of  the 
land  divided  horizontally  than  there  would  be  to  confine  it 
to  a  fraction  of  the  land  when  divided  by  a  perpendicular 
line.  The  covenant  relates  to  the  one  section  or  fraction  as 
well  as  the  other.  The  improvements  consisted  of  open 
and  visible  conditions.  It  is  unlike  the  case  of  a  valuable 
mine  subsequently  discovered,  suggested  on  the  argument,  of 
which  we  give  no  opinion.  The  doctrine  of  betterments  is 
not  involved. 

The  three  cases  cited  do  not  go  upon  the  theory  of  such 
part  exclusion,  but  on  the  theory  of  a  specific  price  agreed 
upon  as  to'  each  piece,  or  of  one  piece  being  included  by 
mistake  and  without  any  agreement  to  pay  therefor  and 
hence  without  consideration.  Whether  relief  in  equity 
might  have  been  granted  is  not  for  us  here  to  say,  as  the 
question  is  not  presented.  Some  of  the  cases  mentioned, 
however,  indicate  that  it  might.  Thus,  in  commenting  upon 
Leland  v.  Stone,  supra,  the  court  in  Spurr  v.  Andrew,  6 
Allen,  423,  said:  "  So  far  as  that  case  may  be  supposed  to 
infringe  upon  the  rule  excluding  oral  evidence  when  offered 
to  control  or  contradict  the  deed  itself  as  the  proper  evi- 
dence of  the  contract  between  the  parties,  it  is  not  to  be 
extended.  Under  the  equity  powers  conferred  upon  this 
court,  full  opportunity  is  afforded  for  parties  aggrieved  by 
the  fact  that  their  contracts  as  drawn  and  executed  were 
the  result  of  accident  or  mistake,  and  not  such  as  to  give 
efl^ect  to  the  real  contract  intended  to  be  made,  to  apply  to 
this  court  to  have  the  same  reformed  and  corrected.  In 
that  way  proper  relief  may  be  granted."  If  a  party  may 
be  relieved  from  his  covenant  in  a  case  like  this,  it  seems  to 
us  that  his  only  remedy  would  be  in  equity. 

3.  The  wives,  having  joined  in  the  execution  of  the  deed 
merely  for  the  purpose  of  barring  their  dower  right,  were 
properly  held  not  personally  liable  in  this  action  on  cove- 
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nant.  It  follows  that  the  plaintiff  is  entitled  to  recover 
against  William  O.  and  John  H.  Whorton  such  proportion- 
ate share  of  the  whole  consideration  paid  as  the  value  of 
the  Coon  forty  at  the  time  of  the  purchase  then  bore  to  the 
value  of  the  fourteen  forties. 

By  the  CoxivL —  The  judgment  of  the  circuit  court  is  re- 
versed on  both  appeals,  and  the  cause  is  remanded,  with 
directions  to  enter  judgment  in  favor  of  the  plaintiff  in  ac- 
cordance with  this  opinion. 

Taylob,  J.  TT.  O.  Whorton  and  the  other  defendants 
sold  and  conveyed  to  Parian  Semple^  the  plaintiff,  fourteen 
forty-acre  tracts  of  land,  by  warranty  deed,  for  the  gross 
consideration  of  $1,400,  or  at  the  rate  of  $100  per  forty  acres. 
The  grantors  had  no  title  to  one  forty-acre  tract  at  the 
time  the  deed  was  given,  and  this  action  is  brought  mainly 
to  recover  damage  for  the  breach  of  warranty  as  to  the 
title  of  such  forty-acre  tract.  The  evidence  both  of  the 
plaintiff,  SempUy  and  of  the  defendants,  the  WhortonSy  shows 
conclusively  that  at  the  time  of  the  sale  it  was  understood 
by  both  parties  that  the  lands  sold  were  none  of  them  im- 
proved or  farm  lands.  They  were  all  supposed  to  be  pine 
slashings,  or  lands  from  which  the  pine  timber  had  been  re- 
moved, but  entirely  unimproved  in  any  way.  There  is  evi- 
dence on  the  part  of  the  plaintiff  tending  to  show  that  one 
inducement  in  buying  the  same  was  that  he  thought  there 
might  be  iron  ore  on  some  part  of  the  tract.  But  the  evi- 
dence wholly  negatives  the  idea  that  the  plaintiff  bought 
the  land  with  the  expectation  that  any  part  of  it  was  im- 
proved in  any  way.  It  turned  out  that  the  defendftnts  had 
never  owned  the  lands  to  which  the  title  failed,  and  that  it 
was  a  mere  mistake  on  their  part  in  supposing  that  it  was 
their  land  and  undertaking  to  convey  it  by  their  deed.  It 
also  appeared  on  the  trial  that  this  forty  acres  was  an  im- 
proved farm  with  a  dwelling-house,  outhouses,  and  fences 
Vol.  68—41 
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thereon;  that  the  value  of  the  forty  aores  without  any  im- 
provements, and  in  the  state  that  both  parties  supposed  it 
to  be  at  the  time  of  the  conveyance,  was  about  $120;  that 
the  improvements  were  of  the  value  of  $528,  or  the  whole 
value  of  the  forty  acres  $648.  The  court  found  as  a  fact 
that  the  value  of  the  forty  acres  at  the  date  of  the  deed  was 
$648  in  all,  including  all  the  improvements,  and  that  at 
the  time  of  the  execution  and  delivering  of  said  deed  the 
actual  value  of  the  entire  fourteen  forties  was  only  the  sum 
of  $952;  in  other  words,  that  the  other  thirteen  forties  were 
only  worth  the  sum  of  $304.  The  court  ordered  judgment 
in  favor  of  the  plaintiflf,  for  the  breach  of  the  covenant  as 
to  this  improved  forty  acres,  for  the  said  sum  of  $648,  and 
interest  from  the  date  of  the  deed  to  the  date  of  the  judg- 
ment. There  was  also  included  in  the  judgment  about  $40 
additional  for  an  alleged  breach  of  the  warranty  as  to  an- 
other forty-acre  tract;  but,  for  the  purposes  of  this  opinion, 
that  finding  of  the  court  is  entirely  immaterial,  and  I  do 
not  differ  with  the  majority  of  this  court  in  their  opinion  in 
regard  to  that  $40. 

From  the  judgment  rendered  the  plaintiff  appeals,  and 
alleges  as  error  that  the  court  ought  to  have  rendered  judg- 
ment in  his  favor,  for  the  breach  of  covenant  as  to  this  forty- 
acre  tract,  for  the  sum  of  $952,  and  interest  from  the  date 
of  the  deed  to  the  date  of  the  judgment.  The  defendants 
also  appealed  from  the  judgment,  and  they  allege  as  error 
that  the  plaintiff  should  have  been  limited  in  his  recovery 
to  $100  and  interest,  or  at  most  to  the  comparative  valne 
of  this  forty  acres,  without  including  in  such  value  anything 
for  the  ijnprovements.  Such  comparative  value  was  found 
to  be  $118  or  $120. 

In  the  opinion  of  the  majority  of  this  court,  the  plaintiff 
is  entitled  to  recover,  for  a  breach  of  the  covenant  to  the 
forty  acres  in  question,  the  same  proportion  of  the  $1,400 
purchase  money  that  the  value  of  the  forty  acres,  with  the . 
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improTements,  bears  to  the  actual  valae  of  the  whole  tract, 
which,  according  to  the  finding  of  the  trial  court,  is  $648; 
and  the  value  of  the  whole  tract  was  in  fact  only  $952,  so 
that  the  plaintiff  is  to  recover  as  his  damages  on  the  breach 
648-952  of  $1,400,  the  purchase  price,  with  interest  thereon, 
which  amounts  to  the  sum  of  $952.72,  a  few  cents  more 
than  the  actual  value  of  all  the  lands  purchased  by  him. 

The  result,  is  based  upon  a  general  rule-  laid  down  in  a 
great  many  cases  both  in  this  and  other  courts  that  in  an 
action  for  a  breach  of  the  covenant  of  seizin  in  a  deed  of 
real  estate,  where  the  title  fails  to  a  part  of  the  land  con- 
veyed, and  the.  land  is  conveyed  as  a  whole  for  a  gross  sum 
agreed  upon,  the  measure  of  damages  is  the  same  propor- 
tion of  the  purchase  money  that  the  value  of  the  land  to 
which  the  title  fails  bears  to  the  actual  value  of  all  the  lands 
conveyed,  the  values  being  ascertained  at  the  date  of  the 
sale.  The  well-established  rule  in  the  same  courts  is  that 
the  measure  of  damages  in  all  cases  of  a  breach  of  the 
covenant  of  seizin  when  the  whole  title  fails,  is  the  pur- 
chase price  and  interest.  It  follows  that  this  rule  must  be 
applied  to  the  case  of  a  breach  of  the  covenant  when  the 
title  to  a  part  only  fails.  When  the  title  to  a  part  fails,  the 
court  must,  if  it  can,  ascertain  what  the  grantee  paid  for 
that  part;  and  when  a  gross  sum  is  paid  for  the  whole  the 
rule  above  stated  is,  under  ordinary  circumstances,  the  most 
equitable,  and  perhaps  the  most  certain,  rule  for  ascertain- 
ing that  fact.  This  rule  was  established  as  a  general  rule  in 
ordinary  cases  for  the  purpose  rather  of  getting  at  the  price 
paid  for  the  part  lost  and  so  fixing  the  amount  of  damages, 
than  as  an  arbitrary  rule  for  assessing  damages.  This  is  evi- 
dent from  the  fact  that  when  the  title  fails  to  an  undivided 
part  of  the  whole  land  conveyed  the  damages  are  always  lim- 
ited to  the  same  part  of  the  whole  purchase  money,  without 
any  inquiry  as  to  the  value  of  the  land  conveyed.  It  must  be 
evident  that  the  value  above  stated,  in  the  case  of  the  failure 
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of  title  to  a  separate  part  of  the  lands  conveyed,  cannot  be 
an  arbitrary  rule  to  be  applied  to  all  cases  irrespective  of 
the  facts  which  tend  to  show  that  no  such  price  was  in  fact 
paid  for  the  tract  to  which  the  title  failed.  It  is  at  most 
prima  facie  evidence  of  the  fact. 

No  court  would,  I  think,  insist  that  the  rule  should  be  ap- 
plied when  the  evidence  clearly  shows  what  price  was  act- 
ually paid  for  thd  portion  to  which  the  title  failed,  whatever 
the  form  of  the  deed  might  be.  In  the  case  at  bar,  had  the 
evidence  shown  that  the  plaintiff  had  contracted  to  pay  the 
defendants  $1,300  for  the  other  thirteen  forty-acre  tracts, 
and,  before  the  execution  of  the  conveyance,  the  plaintiff 
had  agreed  to  purchase  the  forty  acres  in  question  and  pay 
$100  for  it,  and  the  fourteen  tracts  were  afterwards  put  in 
the  same  deed  for  the  gross  sum  of  $1,400,  no  court  could, 
I  think,  with  any  degree  of  justice,  say  that  in  case  of  a 
failure  of  the  title  to  the  forty  acres  last  purchased,  the 
grantee  ought  to  recover  more  than  the  $100  and  interest, 
irrespective  of  its  real  or  comparative  value.  In  all  such 
cases  the  courts  limit  the  recovery  to  the  money  actually 
paid  and  interest,  no  matter  what  the  form  of  the  deed. 
See  Rich  v.  Johnson^  2  Pin.  88 ;  Mecklem  v,  Blake^  22  Wis. 
495;  Smith  V.  Hughes,  ^0  Wis.  620;  Reynolds  v.  Vilas,  S 
Wis.  471;  Ilannan  v.  Oxley,  23  Wis.  519,  522,  523;  StaaU 
p.  TenEycky  3  Gaines,  111 ;  Ldand  v.  Stoiie,  10  Mass.  463. 

The  general  rule  adopted  by  this  court  to  find  the  price 
paid  by  the  grantee  for  the  part  to  which  the  title  fails 
and  so  fix  his  damages,  is  based  wholly  upon  the  presump- 
tion that  the  parties  purchased  the  entire  tract  with  the 
knowledge  of,  and  in  contemplation  of,  the  fact  that  one 
part  of  the  land  purchased  was  of  more  value  than  another 
part.  A  party  buys  an  improved  farm,  with  buildings, 
orchard,  garden,  cultivated  fields,  woodlands,  and  perhaps 
barren  hills.  In  such  case,  if  the  title  fails  to  a  part  of  the 
farm  conveyed,  the  general  rule  of  the  cases  would  more 
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certainly  determine  the  amount  of  the  purchase  price  of 
the  part  to  which  the  title  had  failed  than  any  other.  So, 
if  a  party  buys  a  large  tract  of  unimproved  land,  both  the 
buyer  and  seller  take  into  account  that  some  parts  of  the 
tract  in  its  natural  state  are  likely  to  be  of  more  value  than 
other  parts.  That  matter  is  in  the  contemplation  of  both 
parties  to  the  agreement,  and  in  such  case  t^he  general  rule 
fixes  the  price  paid  for  the  part  to  which  the  title  fails  more 
certainly  and  more  equitably  than  any  other  general  rule. 
But  in  a  case  like  the  one  at  bar,  when  it  turns  out  that 
the  tract  to  which  the  title  fails  is  of  more  value  than  any 
of  the  other  parts  of  the  tract  purchased,  not  on  account  of 
anything  in  the  contemplation  of  the  seller  or  purchaser 
but  by  reason  of  facts  of  which  neither  had  knowledge  at 
the  time  and  which  the  purchaser  did  not  take  into  consid- 
eration when  purchasing  or  in  fixing  the  price  he  was  will- 
ing to  pay,  the  general  rule  wholly  fails  to  determine  the 
question  as  to  what  the  plaintiflf  paid  for  that  tract.  By 
what  rule  of  logic  can  you  prove  that  the  purchaser  paid 
for  the  tract  the  value  which  it  turns  out  to  have  by  reason 
of  the  improvements  thereon,  when  he  says  he  did  not  buy 
it  with  the  view  to  its  value  on  account  of  any  improve- 
ments thereon,  but  with  the  express  understanding  that  it 
was  unimproved?  It  seems  to  me,  in  such  case,  the  general 
rule  fails;  and  the  actual  comparative  value  of  the  tract 
depending  upon  matters  not  known  to  the  parties  at  the 
time,  and  which  both  say  were  not  taken  into  consideration 
at  the  time  of  the  sale,  cannot  now  be  taken  into  consid- 
eration in  an  endeavor  to  fix  the  price  paid  for  such  tract. 
If  the  majority  of  this  court  has  made  a  mistake  in  this 
case,  it  is  in  holding  that  the  general  rule  of  this  and  other 
courts  is  an  arbitrary  and  universal  rule  as  to  the  measure 
of  damages,  and  not  a  rule  simply  established  for  the  pur- 
pose of  determining  a  fact  upon  which  the  judgment  for 
damages  must  be  based,  viz.,  What  did  the  grantee  pay  for 
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the  tract  to  which  the  title  fails?  All,  I  think,  must  agree 
that  the  rale  that  the  grantee  is  limited  to  the  purchase 
price  paid,  must  apply  as  well  to  the  case  of  the  failure  of 
the  title  to  a  part  of  the  tract  as  when  the  title  to  the 
whole  fails.  And  the  general  rule  of  the  cases  is  adopted 
as  the  most  equitable  in  ascertaining  that  fact  in  ordinary 
oases,  and  so  is  stated  as  the  rule  for  assessing  the  grantee's 
damages;  but,  properly  speaking,  it  is  a  rule  for  ascertain- 
ing the  price  paid  by  the  grantee  for  the  tract  to  which  the 
title  has  failed,  and  so  necessarily  fixes  the  amount  of  his 


That  the  rule  cannot  be  the  true  rule  in  all  cases  for  de- 
termining what  the  grantee  paid  for  the  tract  to  which  the 
title,  failed,  l§t  us  suppose  a  few  cases  which  might  well 
arise  in  this  country.  A.  supposes  he  owns  two  vacant  lots  in 
a  city,  of  equal  or  nearly  equal  value.  In  the  belief  that  he 
owns  both,  he  conveys  them  by  warranty  deed  to  a  purchaser 
for  a  gross  sum  of  $2,000,  who  buys  them  as  vacant  and  unim- 
proved lots,  neither  party  knowing  or  believing  that  either 
has  any  improvements  thereon.*  It  turns  out  that  the  title 
to  one  of  the  lots  fails,  and  that  on  such  lot  there  is  a  fine 
building  worth  $8,000,  eight  times  the  value  of  the  lot 
Now,  in  an  action  in  which  it  becomes  necessary  to  dete^ 
mine  what  the  grantee  paid  for  that  lot,  is  it  possible  that 
the  $8,000  house  should  be  considered  at  all?  To  my  mind  it 
is  clear  that  it  could  have  no  kind  of  probative  power  in  de- 
termining that  question,  and  cannot,  therefore,  furnish  any 
basis  upon  which  to  compute  his  damages.  Suppose,  again, 
that  in  a  case  of  a  sale  of  the  two  lots  the  title  fails  as  toan 
undivided  nine-tenths  of  both  lots.  In  that  case  it  is  clear 
that  the  grantee  can  recover  only  $1,800,  or  nine  tenths  of 
the  purchase  price,  and  interest,  and  will  only  have  one  tenth 
of  the  lots  purchased  left,  or  one  fifth  of  one  lot;  and  in  the 
other  case,  under  the  general  rule  applied  as  in  the  case  at 
bar,  he  will  recover  $1,800  and  interest,  and  have  one  half 
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of  the  property  purchased  left,  or  one  whole  lot.     Suppose, 
again,  A.  sells  to  B.  an  improved  farm.    It  is  bought  and 
Bold  as  a  farm  for  farming  purposes,  and  not  with  any  view 
on  the  part  of  the  purchaser  that  it  contained  a  mine  of  any 
kind,  and  it  turned  out  that  a  barren  hill  on  one  end  of  the 
taxm  contained  a  very  valuable  mine  of  iron,  coal,  or  other 
mineral,  and  the  title  to  the  hill  fails.     Can  it  be  fairly 
argued  that,  in  an  action  to  determine  what  the  plaintiff 
actually  paid  for  the  hill,  the  fact  that  there  was  a  mine 
in  it  when  he  bought  it  can  in  any  way  tend  to  prove  such 
fact?  I  think  not.    The  mine  might  make  the  hill,  the  value 
of  which  as  a  part  of  the  farm,  for  farming  purposes,  was 
merely  nominal,  ten  or  a  hundred  times  more  valuable  than 
all  the  rest  of  the  farm  together.     Would  it  not  be  an  ab- 
surdity to  say  that  the  purchaser,  when  he  bought  the  farm, 
paid  as  the  purchase  price  for  that  part  of  it  ten  or  one 
hundred  times  as  much  as  he  did  for  all  the  rest  of  the 
farm?    The  mere  statement  of  the  case  is  suflBcient  to  show 
the  fallacy  of  such  claim.    If,  however,  the  purchaser  had 
reason  to  think  or  believe  there  was  a  mine  in  the  hill  when 
he  bought  the  farm,  and  bought  it  in  contemplation  of 
that  supposed  fact,  and  there  was  in  fact  a  mine  in  such 
hill,  and  the  title  failed  as  to  it,  the  general  rule  might  well 
be  applied,  especially  if  the  seller  knew  of  the  object  of  the 
purchaser  in  making  the  purchase,  because  it  might  fairly 
be  said  that  he  paid  his  money,  or  the  greater  part  of  it,  on 
the  strength  of  his  belief  in  the  existence  of  the  mine.  So,  in 
the  case  at  bar,  the  plaintiff  says  he  bought  the  tract  with 
the  t)elief  that  there  might  be  an  iron  mine  on  it.    Had 
there  been  such  a  mine  on  the  forty  acres  to  which  the  title 
failed,  he  might  well  insist  that  the  general  rule  should  ap- 
ply, and  that,  in  determining  what  he  paid  for  this  forty 
acres  as  compared  with  the  other  tracts,  the  value  of  the 
mine  should  be  considered. 
Irrespective  of  any  ulterior  consequences,  were  the  issue 
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submitted  to  a  court  or  jury  to  find  what  sum  the  plaintiff 
paid  for  the  forty  acres  of  land  upon  the  evidence  in  thfe 
case,  is  it  possible  that  the  court  or  jury  would  find  that  he 
paid  $952.75?  I  think  it  very  nearly  absurd  to  suppose 
such  could  be  the  verdict,  and  yet  it  seems  to  me  such  is 
the  effect  of  the  decision  made  in  this  case,  or  else  the  court 
must  be  o{  the  opinion  that  the  damages  of  the  plaintiff 
are  not  limited  by  the  price  he  in  fact  paid  for  the  land. 

I  cannot  see  that  there  is  any  force  in  the  objection  that 
this  evidence,  which  has  a  strong  tendency  to  prove  liie 
fact  of  the  price  paid,  is  in  violation  of  the  rule  that  parol 
evidence  is  not  admissible  to  contradict  the  deed.  This 
rule  would  undoubtedly  apply  if  the  defendants  were  seek- 
ing to  recover  of  the  plaintiff  the  value  of  the  improve- 
ments on  this  forty  acres,  supposing  the  title  had  passed  to 
the  plaintiff  under  the  deed.  In  such  case  the  deed  would 
be  conclusive  upon  the  grantor  that  he  intended  to  convey 
whatever  was  a  part  of  the  real  estate  described  in  the 
deed ;  and.  if  there  had  been  any  mistake  or  fraud,  he  could 
get  relief  only  in  equity.  But  in  the  case  at  bar  the  evi- 
dence is  not  offered  for  any  such  purpose.  It  is  offered  to 
prove  what  was  the  real  consideration  paid  by  the  plaintiff 
for  this  particular  tract,  and  it  is  just  as  admissible  as 
though  offered  to  show  what  he  had  paid  for  the  entire 
tract.  Such  evidence  has  always  been  held  admissible  by 
this  court  in  actions  of  this  kind.  To  me  it  does  not  seem 
consistent  that  when  a  plaintiff  brings  his  action  to  recover 
for  a  breach  of  the  covenant  of  seizin,  when  the  breach  ex- 
tends to  all  the  land  conveyed  in  the  deed  either  party  may 
show  by  parol  what  the  real  consideration  was,  irrespective 
of  the  deed;  but,  when  he  brings  his  action  to  recover  for 
a  breach  as  to  a  fraction  of  the  tract,  no  proof  can  be 
given  to  show  what  he  paid  for  that  fraction  of  the  traot, 
and  that  nothing  will  show  the  fact  except  an  arbitrary 
rule  that  he  must  in  all  such  cases  be  conclusively  deemed 
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to  have  paid  such  part  of  the  entire  purchase  money  as  the 
actual  value  of  such  part  of  the  tract  bears  to  the  actual 
value  of  the  whole  tract.  It  is  the  settled  law  of  this  state, 
as  of  most  of  the  states  in  the  Union,  that  the  damages 
tinder  the  covenant  of  seizin  are  limited  by  the  considera- 
tion money  paid,  the  interest,  and  sometimes  the  costs  of  the 
suit  by  which  the  plaintiff  was  evicted.  See  Caulkins  v. 
Ifarris,  9  Johns.  325 ;  Staats  v.  Ten  Eyck's  ExWs^  3  Caines, 
111;  Pitcher  v,  lAvingstan^  4  Johns.  1 ;  Bender  v.  Fromher- 
ger,  4  Dall.  441,  442;  Marston  v.  Hobbsy  2  Mass.  433;  Gore 
V.  Brazier.  8  Mass.  543;  Lowther  v.  Coram.  1  Hen.  &  M. 
202;  Nelson  v.  Matthetos,  2  Hen.  &  M.  164;  and  the  cases 
oited  from  this  court  above. 

The  same  rule  is  adopted  when  the  title  to  a  part  fails. 
This  was  expressly  held  in  Stoats  v.  Ten  Eyck!s  Ik^rs^  supra. 
In  that  case.  Ten  Ey6k  had  conveyed  two  lots  for  the  gross 
sum  of  £Y00,  stated  in  the  deed.  The  title  failed  to  the  un- 
divided half  of  one  of  the  lots,  and  on  the  trial  it  was  shown 
that  Staats  received  £300  as  the  consideration  for  the  lot  as 
to  which  the  title  to  one  half  failed,  and  the  plaintiff  was 
limited  to  a  recovery  of  £150  and  interest.  In  that  case, 
Kent,  C.  J.,  states  the  rule  as  laid  down  by  Sir  William 
Jones  as  follows :  "  On  a  sale  declared  void  by  the  court 
for  want  of  ownership,  the  seller  is  to  pay  th^  price  to  the 
buyer;  and  what  price?  Is  it  the  price  actually  received,  or 
the  present  value  of  the  thing?  The  answer  is,  the  price 
for  which  it  was  sold, —  the  price  agreed  on  at  the  time  for 
which  it  was  sold,  the  price  agreed  on  at  the  time  of  the 
sale  and  received  by  the  seller, —  and  this  price  shall  be  re- 
covered although  the  value  may  have  been  diminished." 
There  is  no  question  that  the  rule  above  stated  should  be 
applied  when  the  title  to  a  part  of  the  conveyed  premises 
fails;  and  the  only  difficulty  is  in  determining  what  was  in 
fact  paid  for  such  part.  And  when  it  is  evident  that  the 
general  rule  —  that  the  comparative  value  of  that  part  — 
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does  not  show  this  fact,  we  must  resort  to  other  evidence  to 
establish  it.  That  the  general  rule  utterly  fails  when  snob 
comparative  value  depends  upon  matters  which  were  not 
contemplated  or  taken  into  consideration  at  the  time  of  the 
sale  by  either  party  to  the  contract  in  fixing  the  amount  to 
be  paid,  is  to  me  very  evident.  As  was  said  by  the  learned 
counsel  for  the  defendants  on  the  hearing,  the  authorities 
bearing  upon  this  exact  point  are  not  numerous,  but  those 
that  are  found  are  very  clear.  Among  the  very  earliest 
cases  in  England  it  was  held  that  when  the  title  failed  the 
rule  was  to  return  the  value  of  the  land  at  the  time  of  the 
sale;  and  it  was  held  that  the  fact  that  after  the  sale  was 
made  a  mine  had  been  discovered  on  the  land,  could  not  be 
taken  into  consideration  in  determining  that  value.  It  is 
evident  that  this  rule  was  established  for  the  reason  that 
the  undiscovered  mine  was  not  taken  into  consideration  by 
the  parties  at  the  time  of  the  sale  in  fixing  such  value.  W 
Vin.  Abr.  tit.  "  Voucher,"  T,  J,  p.  145 ;  Gore  v.  BroBt^.  3 
Mass.  543;  Ldand  v.  Stone^  10  Mass.  459,  463. 

I  see  no  necessity  for  compelling  a  defendant  to  seek  relief 
in  a  court  of  equity  when  the  title  has  failed  to  a  ]>art  of 
the  premises  conveyed,  in  a  case  of  this  kind.  Take  the 
case  of  the  supposed  sale  of  the  two  city  lots  for  the  $2,000, 
sold  as  vacant  lots.  The  title  faUs  to  one,  which  unexpect- 
edly has  an  $8,000  house  on  it.  Is  there  any  difiiculty  in 
ascertaining  what  the  grantor  paid  for  that  lot  when  he 
purchased  it?  To  my  mind  there  is  no  difficulty..  It  is  a 
mere  inquiry  as  to  a  fact  easily  ascertained  by  the  circum- 
stances attending  the  purchase.  And  neither  the  statute 
law  nor  any  law  based  upon  the  decisions  of  this  court  or 
any  other  court  has  made  it  unlawful  to  ascertain  that  fact 
in  an  action  at  law.  If  it  is  to  be  held  that  the  price  paid  by 
the  grantee  for  the  part  to  which  the  title  fails  is  not  to 
limit  his  damages  in  such  case,  but  that  he  must  in  all  such 
cases  recover  as  his  damages  the  comparative  value  of  such 
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part,  irrespective  of  what  he  paid  for  the  same,  then,  per- 
haps, it  might  be  necessary  for  the  defendant,  in  an  action 
brought  to  recover  damages  for  the  failure  of  title  to  a  part 
of  the  premises  conveyed  for  a  gross  sum,  to  set  out  the 
fact  in  his  answer  which  would  show  that  equitably  such 
rule  ought  not  to  apply  in  that  particlar  case. 

It  is  also  objected  that  if,  in  order  to  fix  the  price  which 
the  grantee  paid  for  the  part  to  which  the  title  has  failed, 
evidence  can  be  given  for  the  purpose  of  showing  what  was 
in  the  contemplation  of  the  parties  when  the  sale  and  pur- 
chase were  made,  great  uncertainty  will  arise  as  to  what 
the  measure  of  damages  shall  be  in  such  cases.  This  objec- 
tion ought  not  to*  prevail  if  it  be  admitted  that  the  price 
paid  is  to  limit  the  damages.  There  is  no  more  difficulty 
in  fixing  the  price  paid  in  such  cases  than  in  hundreds  of 
other  cases  where  the  establishment  of  a  material  fact  de- 
pends upon  parol  testimony  and  the  recollection  of  witnesses 
as  to  the  facts  pertinent  to  the  issue. 

In  my  opinion,  the  plaintiff  ought  to  be  limited  in  his  re- 
covery to  the  sum  of  $120,  and  the  interest,  that  being  the 
comparative  value  of  the  land  exclusive  of  the  improve- 
ments thereon. 


Galloway,  Bespondent,  vs.  Hamilton,  imp.,  Appellant. 

March  gS^  April  1£,  1887. 
Corporations:  Deed,  how  executed:  Ratification:  Creditor^  actum. 

1.  A  deed  of  land  by  a  corporation,  to  be  valid,  must,  under  sec.  2216, 

R.  S.,  be  signed  by  its  president  or  other  authorized  oflBcer,  sealed 
with  its  seal,  and  countersigned  by  its  secretary  or  clerk. 

2.  A  subsequent  ratification  of  a  deed  of  corporate  land  executed  only 

by  the  president,  cannot  affect  the  lien  of  an  intervening  judg^ 
ment  creditor  of  the  corporation. 
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8.  A  deed  of  corporate  land,  executed  without  authority  by  the  ] 
dent  of  the  corporation,  on  the  eve  of  its  insolvency,  not  followed 
by  a  change  of  possession  before  the  levy  of  an  execution  bj  a 
creditor,  will  not  confer  an  equitable  title  as  against  such  oneditor, 
though  there  had  been  previous  negotiations  about  the  pnicbaw 
and  the  purchase  money  was  paid. 

4.  Where  a  judgment  has  become  a  specific  lien  upon  land  actually  be- 
longing to  the  judgment  debtor,  by  the  levy  of  an  execution  there- 
on, equity  will  entertain  an  action  by  the  judgment  creditor  in  aid 
of  his  execution,  without  a  previous  return  thereof,  to  remove  an 
obstruction,  such  as  a  fraudulent  conveyance  of  ibe  land,  which 
will  prevent  a  sale  at  full  value. 

APPEAL  from  the  Circuit  Court  for  Lincoln  County. 

The  case  is  stated  in  the  opinion.  The  defendant  HamiUon 
appeals  from  a  judgment  declaring  the  conveyance  by  tiie 
defendant  corporation  to  her  to  be  void. 

Edxoard  P.  Vilus,  for  the  appellant,  contended,  inter  aUoy 
that  except  when  brought  by  a  receiver,  an  action  of  this 
kind  can  be  maintained  only  after  the  legal  remedies  bavB 
been  exhai^ted.  Smith  v.  Weeks^  60  Wis.  ^4.  The  former 
proceedings  by  bill  in  equity  have  been  superseded  by  pro- 
ceedings supplementary  to  execution  (sees.  8030,  3031,  R  S.). 
In  re  Remington^  7  Wis.  643 ;  Graham  v.  La  (7.  d&  Mil.  R.  Co. 
10  id.  459 ;  Abny  v.  Plait,  16  id.  169 ;  Clark  v.  BergentM, 
52  id.  103.  And  the  right  to  maintain  this  action  depends 
wholly  upon  sec.  3029,  R.  S.,  which  gives  the  right  only 
after  the  return  of  execution,  Hyde  v.  Chapman,  33  Wis. 
391.  In  each  of  the  following  cases  the  execution  had  been 
returned :  Gates  v.  Boomer,  17  Wis.  455 ;  Winslow  v.  Dom- 
man,  18  id.  456;  Williams  v.  Sexton,  19  id.  42;  Clark  t?. 
Bergenthal^  52  id.  103.  The  judgment  was  not  a  lien  upon 
the  land.  Hyde  v  Chapman,  33  Wis.  891;  Manhattan  Co- 
V.  Evertson,  6  Paige,  465;  McKee  v.  Gilchrist,  3  Watts,  231; 
Jacdby'^8  Appeal,  67  Pa.  St.  435 ;  Mulford  v.  Peterson,  35 
N.  J.  Law,  133.  The  conveyance  to  the  appellant  was  suf- 
ficient in  equity,  though  lacking  the  signature  of  the  secre- 
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tary ;  she  having  acted  in  good  faith,  paid  the  purchase 
money  and  been  let  into  possession.  Dreutzer  v.  Lawrence, 
58  Wis.  594;  West  v.  Agi^cuUural  Board,  82  111.  205.  The 
previous  contract  might  have  been  specifically  enforced. 
District  No.  3  v.  Macloon,  4  Wis.  79;  Blanchard  v.  McDou- 
gafi  6  id.  167;  ITnoU  v.  Ha/r^ey,  19  id.  99;  Horn  v.  Luding- 
ton,  32  id.  73. 

For   the  respondent  there  was  a  brief  by  Edward  S. 
Bragg,  and  oral  argument  by  C.  N.  Gregory. 

CoLB,  C.  J.  It  appears  from  the  complaint  and  proofs  in 
this  case  that  the  plaintiff  recovered  a  judgment  against 
the  defendant  corporation  in  the  circuit  court  of  Lincoln 
county  on  the  3d  day  of  October,  1883,  and  on  that  day  the 
judgment  was  docketed.  An  execution  was  issued  on  this 
judgment,  and  the  sheriff,  not  finding  sufScient  personal 
property  to  satisfy  the  execution,  on  the  4:th  of  October, 
1883,  levied  upon  certain  real  estate  as  the  propert}'^  of  the 
judgment  debtor.  An  examination  of  the  records  in  the 
register's  oflBce  disclosed  a  deed  of  this  real  estate  from 
the  company  to  the  defendant,  Mrs.  Ilamilton,  for  the  con- 
sideration of  $3,500,  which  deed  was  dated  October  1, 1883, 
acknowledged  the  next  day;  signed  and  acknowledged  by 
0.  K.  Pier,  as  the  president  of  the  company,  with  the  cor- 
porate seal  aflixed,  but  not  signed  by  any  other  person  or 
oflftcer.  It  is  claimed  that  this  deed  was  not  executed  or 
delivered  by  the  authority  of  the  company,  but  was  the  in- 
dividual act  of  its  president,  and  that  the  title  to  the  real 
estate,  in  law  and  in  equity,  was  vested  in  the  company 
when  the  levy  was  made.  This  action  is  in  aid  of  the  exe- 
cution, and  to  remove  a  cloud  upon  the  title,  and  to  have 
this  deed  declared  void  as  a  fraudulent  obstruction  in  the 
way  of  enforcing  the  sale  upon  the  execution.  It  appears 
that  this  action  was  commenced  before  the  return  of  the 
execution  and  while  it  was  still  in  the  hands  of  the  sheriff. 
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and  before  the  time  for  its  return  had  expired.     And  the 
learned  counsel  for  the  defendant,  Mrs.  HamUtorij  contends 
that  a  court  of  equity  will  not  take  jurisdiction  of  an  action 
of  this  nature  until  the  execution  has  been  returned  unsat- 
isfied in  whole  or  in  part,  and  made  an  elaborate  argument 
in  support  of  that  position.    We  think,  however,  he  mis- 
conceives the  nature  of  the  action ;  for  if  it  be  true  that  the 
real  estate  seized  on  the  execution  belonged  to  the  judgmeot 
debtor,  and  a  deed  has  been  put  upon  record  which  par- 
ports  to  convey  the  legal  title  to  another,  which  will  have- 
the  efiFect  to  defeat  or  greatly  impair  the  lien  unless  Uie 
deed  is  canceled,  we  suppose  it  is  well  settled  that  a  court 
of  equity  will  interfere  and  remove  the  inequitable  obstruc- 
tion.   ^'  The  equitable  relief  sought  rests  upon  the  fact  that 
the  execution  has  issued,  and  a  specific  lien  has  been  ac- 
quired upon  the  property  of  the  debtor  by  its  levy,  but  that 
the  obstruction  interposed  prevents  a  sale  of  the  property 
at  a  fair  valuation.    It  is  to  remove  the  obstruction,  and 
thus  enable  the  creditor  to  obtain  a  full  price  for  the  prop- 
erty, that  the  suit  is  brought."    Jones  v,  Oreen^  1  Wall.  330; 
Oatea  v.  Boomer,  17  Wis.  455 ;  Cornell  v.  Radway,  22  Wis. 
260 ;  Beck  v.  Burdett^  1  Paige,  305 ;  Iforth  American  Fm 
Ins.  Co.  V.  Graham,  5  Sandf.  197;  McEhoain  v.  Willisy^ 
Wend.  548;  Brainard  v.  Van  Kuran,  22  Iowa,  261;  Flem- 
ing V.  Grafton,  54  Miss.  79 ;  Montgomery  v.  McGee,  7  Humph. 
234;  McNairy  v.  Eastland,  10  Terg.  310. 

Here  the  enforcement  of  the  legal  remedy  is  obstructed 
by  an  alleged  fraudulent  conveyance  which  prevents  or  em- 
barrasses the  sale  upon  execution.  Where  "  the  judgment 
of  the  plaintiff  is  by  statute  a  specific  lien  upon  the  land 
without  the  issue  or  levy  of  an  execution,  it  would  seem 
that  the  plaintiff  is  entitled  to  the  aid  of  the  court,  whether 
execution  has  been  issued  and  returned  unsatisfied  or  not; 
and  especially  would  this  seem  to  be  so  where  it  appears 
from  the  complaint  that  the  plaintiff  is  otherwise  without 
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means  of  obtaining  satisfaction  of  his  debt.  The  existence 
of  the  lien  without  adequate  remedy  for  enforcing  it  at  law, 
by  reason  of  the  fraudulent  or  inequitable  obstruction  inter- 
posed by  the  defendant,  is  sufficient  to  give  a  court  of  equity 
jurisdiction."  Dixon,  C.  J.,  in  Cornell  v.  Radway^  supra. 
See,  also,  Angell  v.  Draper^  1  Vem.  399;  Shirley  v.  Watts^ 
8  Atk.  200;  3  Pom.  Eq.  Jur.  sec.  1415,  and  notes. 

In  the  case  of  a  creditor's  bill  proper,  where  a  party  seeks 
a  discovery  of  assets  or  to  reach  equitable  interests  or  choses 
in  action  which  are  not  subject  to  levy  and  sale  at  law,  there 
it  is  necessary  that  all  legal  remedies  shall  be  exhausted  by 
the  issuing  of  an  execution  which  has  been  returned  un- 
satisfied in  whole  or  in  part,  before  equity  will  interfere. 
But  this  action  does  not  belong  to  that  class,  but,  in  its 
soope  and  principle,  is  like  that  of  Cornell  v.  Radwayy  a^ipra. 
The  next  inquiry,  then,  is,  Has  the  plaintiff  acquired  a 
lien  upon  the  real  estate  in  question,  or,  in  other  words,  is 
there  ground  for  saying  that  it  was  the  property  of  the 
judgment  debtor  when  the  levy  was  made?  The  deed  was 
executed  by  0.  K.  Pier,  the  president  of  the  corporation, 
which  had  an  acting  secretary.  It  does  not  appear  that  the 
corporation  authorized  the  making  of  the  deed,  though  Mr. 
Pier  says  he  was  accustomed  to  sign  and  execute  deeds  of 
real  estate  for  the  company,  as  he  did  the  one  to  Mrs.  Hamr 
ilton.  Our  statute  prescribes  how  lands  owned  by  a  cor- 
poration organized  under  any  law  of  this  state  shall  be 
conveyed.  The  deed,  to  be  valid,  must  be  signed  by  the 
president,  or  other  authorized  officer  of  the  corporation, 
sealed  with  the  corporate  seal,  and  countersigned  by  the  sec- 
retary or  derJc.  Sec.  2216,  R.  S.  This  provision  is  control- 
ling, and  shows  that  there  was  no  proper  execution  of  the 
deed  dated  October  1, 1883,  even  if  it  had  appeared  that 
the  president  was  authorized  by  the  corporation  to  make  it; 
for  we  suppose,  where  a  general  law  provides  as  to  the 
mode  in  which  a  deed  of  a  corporation  conveying  its  real 
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estate  shall  be  executed,  this  mode  must  be  adopted  in  or 
der  to  its  validity  as  a  corporate  act.  Ang.  &  A.  Corp. 
§  221. 

In  this  case  the  deed  was  never  countersigned  by  the  sec- 
retary, and,  as  we  understand  his  testimony,  he  subsequently 
refused  to  sign  the  instrument  when  presented  to  him  some 
few  weeks  after  its  date.  It  is  claimed  that  the  act  of  the 
president  in  executing  the  deed  was  subsequently  ratified. 
But,  if  it  was,  the  ratification  could  not  aflfeot  the  plaintiffs 
lien,  which  had  previously  attached.  For  "  the  general  rule 
as  to  the  effect  of  ratification  by  one  of  the  unauthorized 
acts  of  another  respecting  the  property  of  the  former,  is 
well  settled.  The  ratification  operates  upon  the  aot  ratified 
precisely  as  though  authority  to  do  the  act  had  been  previ- 
ously given,  except  where  the  rights  of  third  parties  have 
intervened  between  the  act  and  the  ratification.  The  retrod 
active  efficacy  of  the  ratification  is  subject  to  this  qualifica- 
tion. The  intervening  rights  of  third  persons  cannot  be 
defeated  by  the  ratification.  In  other  words,  it  is  essential 
that  the  party  ratifying  should  be  able  not  merely  to  do  the 
act  ratified  at  the  time  the  act  was  done,  but  also  at  the 
time  the  ratification  was  made."  Cook  v.  Ttdlia^  18  Wall. 
332, 338 ;  Taylor  v.  Bohinson,  14  Cal.  401 ;  Story  on  Agency, 
§§  241-244. 

It  is  further  said  by  the  defendant's  counsel  that  this  con- 
veyance, though  not  properly  executed,  was  sufficient  in 
equity,  the  purchase  money  having  been  paid  and  the  pur- 
chaser having  been  let  into  possession.  We  think  it  a  fair 
inference  from  the  testimony  that  the  purchase  money  was 
paid  to  C.  K.  Pier  in  the  forenoon  of  the  3d  of  October, 
1883,  and  that  there  had  been  some  previous  talk  between 
him  and  Mrs.  Hamilton  about  her  buying  some  of  the  real 
estate  of  the  corporation.  But  there  was  nothing  very 
definite  or  certain  in  the  terms  of  this  parol  agreement, 
even  if  one  was  made  and  Pier  had  authority  to  make 
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the  sale.  There  is  no  evidence  that  there  was  a  change  of 
possession  before  the  levy  was  made,  and,  as  we  have  said, 
it  does  not  appear  that  Pier  was  authorized  to  sell  the  real 
estate.  Such  being  the  case,  we  think  the  evidence  shows 
that  the  property  belonged  to  the  corporation  when  the  levy 
was  made. 

The  court  below  found  that  the  judgment  debtor  was  on 
the  1st  of  October,  1883,  seized  and  possessed  of  the  real 
estate,  and  continued  so  possessed  until  after  the  levy,  and 
that  the  company  was  insolvent.  Further,  that  the  acting 
secretary  never  authenticated  or  countersigned  the  deed, 
aud  that  the  same  was  void  as  against  the  judgment  and 
execution  of  the  plaintiflf,  and  ordered  the  deed  to  be 
canceled  of  record.  We  think  this  view  of  the  case  w(>s 
correct,  and  that  the  judgment  of  the  circuit  court  must  be 
affirmed. 

By  (ha  Court. —  Judgment  affirmed. 


Chapman,  Eespondent,  vs.  Sutton,  Appellant. 

March  £S  —  April  IS,  1887. 

Action  far  money  paid  on  judgment:   Receipt:  Evidence:    Appeal: 

Waiver. 

1.  If,  pending  an  appeal  from  a  judgment,  the  appeUant  pays  the 

amount  thereof  in  settlement  of  a  creditors'  suit  commenced  to 
enforce  the  same,  the  payment  is  not  voluntary,  hut  if  such  judg^ 
ment  is  afterward  reversed,  or  the  amount  thereof  reduced  hy  the 
appellate  court,  he  may,  in  an  action  for  that  purpose,  recover  hack 
the  amount  paid,  or  the  excess  ahove  the  judgment  in  the  latter 
court. 

2.  Parol  evidence  is  admissihle  to  show  whether  a  receipted  bill  for  the 

amounts  of  judgments  and  costs  in  certain  actions  specified,  given 
on  settlement  of  a  creditors'  suit  pending  thereon,  was  understood 
Vol.  86—42 
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and  intended  by  the  parties  at  the  time  to  evidence  a  settlement  of 
an  appeal  in  one  of  those  actions. 
8.  Payment  of  a  judgment  is  not  a  waiver  of  an  appeal  then  pending, 
or  of  the  right  to  appeal  therefrom,  or  to  bring  a  writ  of  error  to 
review  it 

APPEAL  from  the  Circuit  Court  for  Cohimhia  t3ounty. 

For  a  history  of  the  litigation  between  these  parties  prior 
to  the  commencement  of  this  action,  see  Sutton  v.  Chapman^ 
64  Wis.  312.  This  action  was  brought  in  pursuance  of  the 
decision  there  made,  to  recover  the  amount  paid  on  the 
judgment  against  Chapman  in  justice's  court. 

The  facts  are  stated  in  the  opinion.  The  defendant  appeals 
from  a  judgment  in  favor  of  the  plaintiff.  The  tender  of 
payment  made  by  Hasey  in  the  creditors'  suit,  and  the  state- 
ments and  receipt  mentioned  in  the  opinion  are  as  follows: 

"  [Title  of  cause.] 

"  The  defendant  John  Hasey  hereby  tenders  to  you,  the 
plaintiffs  in  the  above-entitled  action,  the  sum  of  $367.64, 
the  same  being  the  full  amount  claimed  by  you  to  be  due 
to  the  plaintiffs  for  damages,  with  interest  thereon  up  to 
day ;  also  the  sum  of  $25  as  costs.  And  defendant  Hasey 
hereby  tenders  and  offers  to  pay  the  balance  of  the  plaint- 
iffs' costs,  if  more  is  claimed,  as  soon  as  the  amount  of  the 
same  can  be  determined.  And,  for  the  purpose  of  having 
the  amount  thereof  settled  and  determined,  the  defendant 
John  Hasey  demands  a  bill  of  the  plaintiffs'  costs,  and  the 
defendant  Hasey  hereby  offers  to  appear  before  the  clerk ' 
of  this  court,  at  his  office  in  the  city  of  Jefferson,  in  Jeffer- 
son county,  at  any  time,  on  due  and  sufficient  notice  to 
enable  the  defendant  Hasey  to  get  to  the  office  of  said 
clerk,  for  the  purpose  of  having  the  plaintiffs'  costs  taxed 
and  determined. 

"Tours,  etc.,  E.  V.  Bbissek, 

"  Attorney  for  Defendant  Hasey. 

To  J.  O.  IfcKenn&y,  Attorney  for  Plainiiff$y  MU.,  Wu. 
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Statement  of  PLAnmrFB'  Cladl 
JPbrgt,  J.  J.  Sutton. 

Judgment  against  A.  Chapman $177  01 

With  interest  since  May  18,  1888 10  87 

Bob-costs |8  25 

Interest  on  same  since  Angost  21st 85  860 

$196  98 
Second,  M.  J.  Roberts, 

Judgment  vs.  A.  Chapman $154  84 

With  interest  since  May  17,  1883,  up  to  date 9  50 

Sub-costs $7  00 

Interest 81  7  81 

$171  16 

Total  claim $367  64 

Costs 25  00 

Total  tendered $892  64 

"E.  V.  Briesbn, 

"  Attorney  for  Defendant  Hasey. 

••  $392.64.  Milwaukee,  Wia,  April  4, 1884 

•* Received  of  John  Hasey,  Esq.,  the  sum  of  $892.64,  as  above  stated. 

"J.  C.  McKenney, 

"Attorney  for  Plaintiffs." 

For  the  appellant  there  was  a  brief  by  Lander  ds  Lander^ 
and  oral  argument  by  John  J.  Sutton^  in  person.  Among 
other  things,  they  argued  that  the  tender  and  payment  in 
this  case  were  intended  and  understood  to  be  in  settlement 
of  the  whole  litigation  between  the  parties;  and  the  pay- 
ment being  voluntary,  with  full  knowledge  of  the  facts, 
and  not  induced  by  any  fraud,  the  money  could  not  be  re- 
covered back,  citing  Harrison  v.  MUwaukee^  49  Wis.  247; 
Oit^in  V.  Viroqua^  67  id.  314.  The  tender  was  an  admis- 
sion of  the  justice  of  the  claim.  Schnur  v.  HickcoXy  45 
Wis.  200.  And  if  the  respondent  intended  to  contest  the 
right  of  the  appellant,  he  was  bound  to  take  his  position' at 
the  time  of  the  demand.  Flower  v.  Lanoe^  59  N.  Y.  603; 
Peyser  v.  Mayor,  70  id.  497. 

P.  O.  St/ro%idy  for  the  respondent. 
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CoLB,  C.  J.  The  contention  of  the  appellant  is  that  the 
evidence  clearly  shows  that  when  Hasey,  one  of  the  de- 
fendants in  the  creditors'  suit  pending  in  Jeflferson  county, 
made  the  tender  and  payment  of  the  two  judgments  and 
coats  in  that  suit,  this  was  understood  and  intended  to  in- 
clude the  action  of  Sutton  v.  Chapman^  pending  on  appeal 
in  Columbia  county.  There  is  certainly  testimony  to  sus- 
tain this  contention ;  but  indisputably  there  is  a  serious  con- 
flict on  that  point.  It  is  not  worth  while  to  discuss  the 
evidence  in  detail.  The  circuit  court  found  that  the  pay- 
ment of  the  judgments  involved  in  the  creditors'  suit  was 
not  understood  or  intended  by  the  parties  to  be  a  settle- 
ment of  the  appeal  action  of  Sutton  v.  Chapman,  or  of  all 
pending  litigation.  It  cannot  well  be  claimed  that  this 
finding  is  so  unsupported  by  evidence  that  this  court  would 
be  justified  in  setting  it  aside. 

But  the  appellant  insists  that  the  writings  made  at  Uie 
time  between  Hasey  and  McEenney  furnish  the  best  pos- 
sible evidence  of  what  took  place  and  what  the  settlement 
wa3  intended  to  include.  The  writings  consist  of  a  state- 
ment of  the  amount  of  the  judgment  of  Sutton  v.  Chapman^ 
with  costs  and  interest  to  April  4, 1884;  also  the  judgment 
of  Roberta  v.  Chapmcm,  costs  and  interest  to  the  same  date, 
and  a  receipt  by  McKenney,  as  attorney  of  Sutton,  of  the 
payment  of  the  entire  amount  mentioned  in  the  statement 
At  this  time  the  costs  in  the  equity  suit  had  not  been  taxed, 
and  only  a  part  were  then  paid.  Subsequently  the  costs 
were  taxed  and  the  remainder  was  paid  to  McKenney,  who 
gave  a  receipt  for  the  same.  These  writings  are  a  state- 
ment of  the  amount  of  the  two  judgments  and  an  acknowl- 
edgment of  payment.  They  are  properly  receipts,  affording 
most  satisfactory  evidence  of  a  settlement  of  the  equity 
suit,  but  not  conclusive  of  the  fact  that  such  settlement  was 
intended  to  include  the  case  of  SuMon  v.  Chapman,  pending 
on  appeal.    The  appellant  might  well  have  supposed  that 
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the  settlement  of  the  equity  suit  would  stop  all  further  liti- 
gation in  pending  actions  between  him  and  Chapman;  but 
it  is  diflScult  to  hold  that  the  writings  furnish  clear  and  sat- 
isfactory evidence  of  that  fact.  The  writings,  being  in  the 
nature  of  receipts,  are  open  to  evidence  as  to  whether  the 
payment  of  the  judgments  in  the  equity  suit  was  under- 
stood and  intended  at  the  time  to  be  a  settlement  of  the 
action  pending  on  appeal  in  Columbia  county.  This  mani- 
festly was  the  view  taken  of  the  effect  of  these  writings  on' 
tibe  former  appeal,  when  they  were  all  before  the  court  (64 
Wis.  312),  for  the  case  was  then  sent  back  to  have  that 
question  tried  and  determined.  This  would  not  have  been 
done  if  in  the  view  of  the  court  the  writings  themselves  af- 
forded conclusive  evidence  that  the  settlement  included  the 
appeal  suit. 

It  will  be  remembered  that  the  equity  suit  was  between 
different  parties,  and  its  settlement  would  not  necessarily 
settle  and  dispose  of  that  action.  The  law  is  well  settled 
that  payment  of  a  judgment  is  no  waiver  of  t»he  right  to  ap- 
peal therefrom,  or  to  bring  a  writ  of  error  to  review  it. 
Glark  v.  Pinney^  6  Cow.  297;  Sturgea  v.  AUis^  10  Wend. 
365;  Peyser  v.  Mayor ^  TO  N.  Y.  497;  Manrk,  v.  JEtna  Ins. 
Co.  38  Wis.  114;  Sloam.  v.  Anderson,  57  Wis.  124.  "  Coer- 
cion by  law  is  where  a  court,  having  jurisdiction  of  the  per- 
son and  the  subject  matter,  has  rendered  a  judgment  which 
is  collectible  in  due  course.  There  the  party  cast  in  judg- 
ment may  not  resist  the  execution  of  it.  His  only  remedy 
is  to  obtain  a  reversal,  if  he  may,  for  error  in  it.  As  he 
cannot  resist  the  execution  of  it,  when  execution  is  attempted 
he  may  as  well  pay  the  amount  at  one  time  as  at  another, 
and  save  the  expense  of  delay."  Peyser  v.  Mayor,  sfwpra. 
Money  paid  under  such  circumstances  may  be  recovered 
back  on  the  reversal  of  the  judgment,  on  the  principle  that 
it  belongs  ex  aequo  et  hovo  to  the  party  paying  it.  The  ap- 
pellant was  endeavoring  to  collect  his  original  judgment 


Digitized  by  VjOOQIC 


662  SUPKEME  COURT*  OF  WISCONSIN, 

Learj  ts.  Learj  and  wife. 

by  his  creditors'  bill,  and  continued  to  press  that  suit  until 
it  was  settled.  If,  instead  of  taking  this  course,  he  had  col- 
lected the  judgment  by  execution  pending  the  appeal  there- 
from, there  would  be  no  doubt  of  the  right  of  the  plaintiff 
herein  to  have  the  excess  refunded  to  him. 

The  court  finds  that  Hasey  settled  the  equity  suit  and 
paid  the  amount  of  the  judgment  at  the  instance  and  re- 
quest of  the  plaintiff.  The  appellant  objects  to  the  amount 
of  the  recovery  in  this  action.  We  do  not  see  any  error  in 
the  judgment  on  that  ground.  On  application  the  court 
will  doubtless  offset  or  deduct  the  judgment  previously  re- 
covered by  the  appellant  from  this  judgment.  This  will  do 
justice  to  the  parties. 

It  results  from  these  views  that  the  judgment  of  the  cir- 
cuit court  must  be  affirmed. 

By  the  Court — Judgment  affirmed. 

OsTON,  J.,  dissents. 


Lbaby,  Sespondent,  vs.  Leaky  and  wife,  Appellants. 

March  SS—Apnl  12, 1887. 

(1,  t)  Real  party  xn  intereat:  Title  to  note:  Burden  of  proof,  (8^  6)  Evi- 
dence: Immaterial  errors.  (J^)  Newly  ditscovered  evidence:  Opei^ 
ing  case:  Terms.  f6J  Payment:  Evidence.  (7, 10)  ForecUmirt  c/ 
mortgage:  Form  of  judgment:  Lis  pendens:  Appeal:  BiU  of  exoep- 
tions,  (8,  9 J  New  trial:  Appeal:  Evidence.  (11)  Ptn-ent  and 
child:  Board,  etc. ^ furnished.  (12)  Constable:  Service  ofsubpcena: 
Betum:  Preemption.  (IS)  Costs:  Witnesses:  Affidavit:  Beversad 
of  judgment. 

1.  A  formal  assignment  of  a  note  and  mortgage,  executed  by  the  mort- 
gagee in  writing  under  seal,  is  ample  piXK>f  of  the  assignee's  legal 
title  thereto,  without  proof  of  any  consideration  paid. 
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3.  After  the  plaintifif  in  an  action  of  foreclosure  has  shown  a  legal  title: 

in  himself  to  the  mortgage  in  suit,  the  burden  of  showing  that  he 
is  not  the  real  party  in  interest  is  upon  the  defendant. 
8.  The  exclusion  of  proi)er  evidence  which,  though  admitted,  would 
not,  in  the  absence  of  other  evidence,  have  established  the  fact 
sought  to  be  proved,  is  not  sufficient  ground  for  reversing  the 
judgment. 

4.  The  court  before  which  an  action  has  been  tried  without  a  jury  may 

properly,  even  after  the  case  has  been  submitted  and  its  decision 
has  been  announced,  open  the  case  for  further  evidence,  if  it  ap- 
pears that  new  and  material  evidence  has  been  discovered  by  the 
defeated  party  since  the  submission;  and  this  it  may  do  without 
imposing  terms. 

5.  The  admission  of  improper  evidence  against  objection,  in  a  case 

tried  by  the  court,  is  not  sufficient  ground  for  reversing  the  judg- 
ment if,  upon  the  whole  record,  independent  thereof,  the  findings 
of  the  court  are  sustained. 

6.  The  evidence  in  this  case  (stated  in  the  opinion)  is  held  to  sustain  the 

findings  of  the  trial  court  that  the  note  and  mortgage  in  suit  had 
not  been  paid. 

7.  A  judgment  of  foreclosure  will  not  be  reversed  for  irregularity 

merely  because  it  provides  that  the  plaintiff  may  have  execution 
for  any  deficiency  after  a  sale  of  the  mortgaged  premises.  Such  a 
provision,  not  stating  against  whom  the  execution  is  to  issue,  may 
be  construed  to  mean  that  the  plaintifif  may  have  a  judgment  for 
deficiency  against  the  persons  liable  therefor. 

8.  A  motion  for  a  new  trial,  made  after  the  term  at  which  judgment 

was  entered,  cannot  be  reviewed  on  appeal  from  such  judgment. 

9.  It  seems  that  it  would  not  be  an  abuse  of  discretion  to  refuse  to 

grant  a  new  trial  upon  the  strength  of  any  statement  made  by  a 
vTitness  who  is  in  his  dotage,  though  contradictory  of  his  testimony 
at  the  trial. 

10.  The  fact  that  the  bill  of  exceptions  does  not  contain  the  proof  of  the 

filing  of  the  notice  of  lis  pendens  in  an  action  to  foreclose  a  mort- 
gage, is  not  ground  for  reversing  the  judgment,  especially  where 
the  fact  of  such  filing  is  found  by  the  court  and  the  judgment 
recites  the  fact  and  that  there  was  due  proof  thereof. 

11.  In  the  absence  of  any  agreement  by  a  father  to  pay  for  board,  lodg- 

ing, and  washing  while  living  with  his  son  as  a  member  of  his 
family,  the  latter  cannot  recover  payment  therefor. 

12.  The  return  of  a  constable  upon  a  subpoena  issued  out  of  the  circuit 

court  is  presumptive  evidence  that  it  was  served  as  therein  stated, 
and  that  the  charges  therein  are  proper. 
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16.  The  affldayit  of  the  attendance  of  witnesses  stated  that  they  had 
traveled  a  certain  number  of  miles.  The  court,  in  taxing  the  costs 
on  appeal  from  the  clerk,  allowed  for  twice  that  number  of  miles. 
On  appeal,  there  being  no  pretense  that  witnesses  did  not  in  fact 
travel  the  number  of  miles  allowed  for,  this  court  declines  to  re- 
verse the  judgment. 

APPEAL  from  the  Circuit  Court  for  Brown  County, 

The  case  is  sufficiently  stated  in  the  opinion. 

TF.  J.  Lcmdery  for  the  appellants,  contended  that  the 
plaintiff  had  failed  to  show  that  he  was  the  real  party  in 
interest,  as  he  was  bound  to  do.  Qetslaffv,  SeHger^  43  Wis. 
302.  There  being  no  express  trust,  he  could  not  sue  as 
trustee.  KimhaU  v.  Spieer^  12  Wis.  668;  Bobbins  v.  Deih 
eriUj  20  id.  142;  Carpenter  v.  Tairo,  36  id.  297;  TaU  v.  0. 
dk  M.  a,  Co.  10  Ind.  174;  Conyngham  v.  Smithy  16  Iowa, 
471.  A  new  trial  ought  not  to  have  been  granted,  the 
newly  discovered  evidence  being  merely  cumulative,  and 
the  plaintiff  not  having  shown  diligence.  Edmister  v.  Gar- 
risony  18  Wis.  603;  RuaseU  v.  Loomis^  43  id.  545;  Jaliev, 
Ca/rdinal,  35  id.  118;  Herman  v.  Mason^  37  id.  273;  Wil- 
son V.  Planhy  41  id.  94.  Or,  if  granted  at  all,  it  shonld 
have  been  upon  terms.  Carroll  v.  More^  30  Wis.  574;  SUUe 
ex  rd.  Voight  v.  HcBJlinger^  33  id.  594.  The  record  does  not 
show  a  filing  of  the  notice  of  li%  pendens  at  or  before  the 
entry  of  judgment.  Haney  v,  Clark^  1  Pin.  301 ;  Manning 
u  McClurg^  14  Wis.  350;  Sjpraggon  v.  McGreer^  id.  475; 
GaUin  v.  Pedrich,  17  id.  88;  Webb  v.  Meloy,  32  id.  319; 
Sage  v.  McLaughlin,  34  id.  550;  Mitchell  v.  Jidisony  52  id. 
155. 

For  the  respondent  there  was  a  brief  by  Sudd  dk  Wig- 
many  and  oral  argument  by  Mr.  Stidd, 

Taylor,  J.  This  action  was  brought  to  foreclose  a  mort- 
gage given  by  Daniel  Leary  and  wife  to  Cornelius  Leary. 
father  of  Daniel  Leary,  to  secure  the  payment  of  $400  and 
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interest.  A  promissory  note  was  given  by  Daniel  Leary 
for  the  $400,  interest  at  five  per  cent.  The  note  and  mort- 
gage were  dated  January  1,  1872;  the  note  became  due 
January  1, 1878.  The  note  and  mortgage  were  assigned  by 
the  mortgagee,  Cornelius  Leary,  to  the  respondent,  his  son, 
James  Leary,  The  mortgage  and  note  were  given  by  Dan- 
iel Leary  to  his  father  in  part  payment  for  160  acres  of  land 
oonve\'^ed  by  Cornelius  to  him. 

The  answer  admits  the  giving  of  the  note  and  mortgage 
and  the  recording  of  the  same  as  alleged  in  the  complaint; 
denies  that  the  note  and  mortgage  were  sold,  conveyed,  or 
assigned  to  the  plaintiff  by  said  Cornelius  Leary ;  denies 
that  James  Lea^y  owns  the  note  and  mortgage ;  and  alleges 
that  Cornelius  Leary  is  the  real  party  in  interest.    The  an- 
swer then  alleges  full  payment  of  the  note  and  mortgage 
to  Cornelius  Leary  before  the  same  was  assigned  to  the  said 
James  Leary ^  and  that  said  plaintiff  had  full  knowledge  of 
suoh  payment  before  the  same  was  assigned  to  him.     The 
answer  also  alleges  a  tender  of  $30  before  suit  brought,  in 
full  payment  of  the  amount  remaining  unpaid  on  the  note 
and  mortgage.    The  answer  also  set  np  a  setoff  or  counter- 
claim for  board,  washing,  goods  sold,  and  money  loaned, 
amounting  to  $700.    The  case  was  tried  by  the  court.    The 
main  contest  on  the  trial  was  upon  the  answer  of  payment. 
When  the  evidence  was  first  closed,  the  judge  found  in  favor 
of  the  defendants  that  the  note  and  mortgage  was  fully 
paid,  but,  before  judgment  was  entered  in  the  case  upon 
such  findings,  upon  the  motion  of  the  plaintiff  and  upon  affi- 
davits showing  newly  discovered  evidence  on  the  part  of 
the  plaintiff,  the  judge  ordered  that  the  case  be  opened  for 
the  receipt  of  further  evidence,  and  thereafter  further  evf- 
dence  was  received  on  behalf  of  both  parties,  and  the  court 
then  found  in  favor  of  the  plaintiff  for  the  whole  sum  of 
$400,  and  interest  $270,  and  ordered  judgment  of  foreclos- 
ure for  the  whole  sum  of  $670  and  costs  of  the  action. 
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Exceptions  were  duly  taken  to  the  findings  of  fact  and  con- 
clusions of  law  by  the  defendants,  and  from  the  judgment 
entered  the  defendants  appealed  to  this  court. 

The  first  error  assigned  is  that  the  plaintiff  did  not  suffi- 
ciently prove  his  title  to  the  note  and  mortgage.     The 
plaintiff  produced  in  evidence  a  regular  and  formal  assign- 
ment in  writing,  under  seal,  of  the  note  and  mortgage,  and 
had  the  same  in  his  possession  on  the  trial.     This   was 
ample  proof  of  his  right  and  title  to  the  same,  and  it  was 
wholly  immaterial  to  the  defendant  whether  he  paid  money 
or  any  other  consideration  for  the  same.    The  assignment 
was  in  itself  proof  of  a  transfer  of  the  legal  title  to  the 
note  and  mortgage ;  and  as  in  this  case  there  was  no  claim 
that  the  note  and  mortgage  were  transferred  before  the 
note  was  due  and  without  notice  of  defendants'  claim  of 
payment  and  setoff,  the  defendant  could  not  be  injured  by 
having  the  mortgage  foreclosed  in  the  name  of  Jame^ 
After  the  plaintiff  had  shown  a  legal  title  in  himself,  the 
burden  of  showing  that  the  action  was  not  brought  by  the 
real  party  in  interest  was  upon  the  defendant.    We  find  no 
proof  in  the  case  tending  to  establish  that  issue  in  favor  of 
the  defendant.    The  only  evidence  offered  which  could  be 
claimed  to  be  at  all  material  on  that  issue  was  the  offer  to 
show  that  no  money  was  paid  by  Jam^  for  the  assignment 
Had  this  evidence  been  admitted  it  would  not  have  estab- 
lished the  fact  that  the  action  was  not  brought  by  the  real 
party  in  interest ;  and  as  no  other  evidence  was  offered  on  that 
issue,  the  judgment  should  not  be  reversed,  even  though 
the  evidence  offered  would  have  been  competent  had  it  been 
followed  by  other  evidence  tending  to  show  that  the  plaint- 
iff was  a  mere  nominal  party,  and  not  the  real  party  in 
interest. 

It  is  alleged  that  the  court  erred  in  granting  the  plaintiff 
a  new  trial  on  account  of  newly  discovered  evidence.  The 
court  did  not  grant  a  new  trial.    After  having  announced 
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his  opinion  upon  the  evidence  as  it  stood  when  the  case  was 
first  submitted  for  his  decision,  he  opened  the  case  for  fur- 
ther evidence,  upon  motion  of  the  plaintifif  showing  that 
he  had  discovered  other  and  material  evidence  for  the 
plaintiff  since  the  case  had  been  submitted.  As  the  case 
stood  when  it  was  submitted,  there  can  be  no  doubt  that 
the  new  evidence  was  material  to  the  plaintiff's  case,  and  iu 
an  evenly-balanced  case  might  be  decisive  in  his  favor.  We 
think  the  court  was  justified  in  opening  the  case  for  further 
evidence.  The  objection  that  it  should  have  been  upon 
terms  of  paying  costs  can  have  no  weight  in  a  case  of  this 
kind.  It  is  not  like  granting  a  new  trial  after  the  verdict 
of  a  jury,  when  all  the  expense  of  a  new  trial  is  necessary. 
Here  there  was  no  expense  placed  upon  the  defendant  in 
opening  the  case,  except  the  expense  of  defending  against 
the  new  evidence  which  might  be  produced.  He  was  not 
put  to  the  expense  of  producing  his  witnesse?,  already  ex- 
amined, again  in  court  for  re-examination.  There  was  no 
error,  therefore,  in  refusing  to  give  the  defendant  costs  on 
the  opening  of  the  case  for  further  evidence. 

There  are  several  exceptions  taken  to  the  admission  of 
evidence  against  the  objections  of  the  defendant.  Without 
referring  to  them  specifically,  we  think  the  objections  made 
were  all  properly  overruled  by  the  court;  but  had  the  court 
received  improper  evidence  against  the  defendant's  objec- 
tions, still,  in  a  case  tried  by  the  court,  the  reception  of 
such  evidence  would  not  be  sufficient  to  reverse  the  judg- 
ment, if  upon  the  whole  record,  and  independent  of  such 
improperly  received  evidence,  the  findings  of  the  court  were 
sustained. 

The  real  contention  of  the  appellants  is  that,  upon  the 
whole  evidence,  the  court  erred  in  not  finding  that  the  note 
and  mortgage  were  wholly  paid  by  the  defendant  before  the 
action  was  commenced,  or,  if  not  fully  paid,  that  the  tender 
of  $30  covered  the  whole  sum  due  and  more.    The  mort- 
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gagee,  Cornelius  Learj,  was  a  very  old  man.  At  the  time 
of  the  trial  he  was  nearly  or  quite  blind,  and  between 
eighty -four  and  eighty-five  years  old,  ignorant,  and  entirely 
unable  to  write  his  name.  The  defendants  produced  on  the 
trial  receipts  for  the  payment  of  all  the  money  due  on  the 
mortgage  for  both  principal  and  interest,  except  $10,  and 
also  a  paper  agreeing  that  the  mortgage  debt  was  settled 
and  paid  in  full,  and  that  the  mortgagee  would  in  a  few 
days  bring  it  to  Green  Bay  and  have  it  discharged.   These  re- 

bis 

ceipts  and  agreement  were  all  signed, "  Cornelius  X  Leaby," 

mark 

and  the  defendant  and  his  wife  each  swore  that  the  money 
was  paid  to  Cornelius  at  the  date  of  the  receipts,  and  that 
he  made  his  mark  to  each  receipt  as  vvell  as  to  the  settle- 
ment. The  payment  of  $250  principal,  and  $20  interest, 
December,  1877,  was  also  sworn  to  by  the  defendant  and 
his  wife  and  Mrs.  Flaherty,  a  sister  of  Mrs.  Leary.  The 
payment  of  $147.50  was  testified  to  by  Kate  Leary,  a 
daughter  of  the  defendant,  and  Katie  Flaherty,  a  niece, 
and  Michael  Corrigan,  a  brother-in-law,  of  the  defendant 
They  also  testify  that  the  receipt  and  agreement  to  cancel 
the  mortgage  was  written  by  Katie  Flahert3\  The  witness 
Katie  Flaherty  was  about  twelve  years  old  when  this  receipt 
bears  date,  and  the  witness  Kate  Leary  about  thirteen  years 
old  at  that  time;  being  fifteen  and  sixteen  years  old,  respect- 
ively, on  the  trial.  Mrs.  Leary  and  her  husband  testified 
that  several  of  the  payments,  at  least  five  in  number,  were 
indorsed  upon  the  note  at  the  time  the  payments  were 
made,  and  that  the  other  payments  were  not  indorsed  be- 
cause the  father  said  he  had  lost  the  note,  or  did  not  have 
it  with  him.  All  payments  were  claimed  to  have  been  paid 
at  the  defendants'  house,  and  while  Cornelius  was  living 
with  them  in  the  family.  It  was  claimed  that  one  Michael 
Smith  was  present  when  the  $270  was  paid,  and  drew  the 
receipt  for  that  sum,  and  that  he  wad  dead  at  the  time  of 
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the  trial;  that  one  Lemuel  Jenkins  or  Jenkson  drew  a  re- 
ceipt for  a  $20  payment  made  in  1876,  and  at  first  the  de- 
fendant and  his  wife  both  testified  that  this  man  was  also 
dead,  and  died  in  Wrightstown.  Afterwards,  when  it  was 
shown  that  the  Lemuel  Jenkins  or  Jenkson,  who  died  at 
Wrightstown,  was  unable  to  write  even  his  own  name,  they 
testified  that  it  was  another  man  of  a  similar  name  who 
wrote  the  receipt,  and  they  did  not  know  where  he  was,  or 
whether  he  was  dead  or  alive. 

On  the  part  of  the  plaintiff  it  was  shown,  first,  that  the 
note  had  no  indorsements  on  it  of  any  kind ;  that  the  de- 
fendant Danid  Leary  had  frequently  admitted  that  he  owed 
his  father  the  amount  of  the  mortgage  long  after  he  claimed 
on  the  trial  to  have  paid  it  in  full.  There  was  also  evidence 
given  on  the  trial  showing  that  defendant  had  procured  a 
satisfaction  of  the  mortgage  to  be  drawn  up,  and  called  a 
justice  of  the  peace  to  have  the  same  executed  by  the 
father,  and  that  the  father  refused  to  execute  the  same, 
.claiming  that  it  never  had  been  paid.  There  was  also  evi-  ^ 
dence  tending  to  show  that  the  persons  who  it  was  claimed 
wrote  the  receipts  produced  in  evidence,  did  not  write  them. 
The  father  denied  that  any  payment  had  been  made  on  the 
mortgage.  Upon  this  testimony,  and  other  circumstances 
not  here  stated,  but  appearing  on  the  record,  the  learned 
circuit  judge  came  to  the  conclusion  that  no  payments  had 
ever  been  made  on  the  mortgage. 

It  is  evident  that  the  judgment  of  the  court  was  the  re- 
sult of  his  judgment  as  to  the  credibility  of  the  witnesses 
who  testified  in  the  case.  This  court  is  in  no  .position  to 
criticize  the  judgment  of  the  learned  trial  judge  for  his  de- 
cision upon  a  question  of  that  kind.  His  opportunities  for 
judging  of  the  truthfulness  of  the  witnesses  who  were  ex- 
amined iu  his  presence,  are  manifestly  so  much  greater 
than  we  have  from  reading  the  written  record  that  it  would 
be  unsafe  to  reverse  the  decision  of  the  trial  judge  upon  a 
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question  of  this  kind.  We  might,  with  equal  propriety,  re- 
verse the  verdict  of  the  jury,  which  is  clearly  based  upon 
the  credibility  which  one  or  the  other  set  of  witnesses  on 
the  trial  should  receive.  Though  there  is  a  mass  of  evi- 
dence given  on  the  part  of  the  defendant  to  sustain  his 
claim  of  payment,  yet  there  are  attending  circumstances 
which  cast  grave  doubts  upon  its  truthfulness,  and  tend 
strongly  to  the  conclusion  that  most  of  it  was  prepared  to 
make  a  defense  to  the  action,  rather  than  as  a  truthful 
statement  of  the  real  facts  of  the  case.  At  all  events,  the 
judgment  of  the  circuit  judge  who  tried  the  case  must  be 
upheld  by  this  court,  in  the  absence  of  a  strong  preponder- 
ance of  the  evidence  against  its  correctness,  and  we  do  not 
think  that  there  is  any  such  preponderance  in  this  case. 

There  is  nothing  in  the  form  of  the  judgment  which 
should  work  its  reversal.  The  order  of  the  court  directed 
the  usual  judgment  of  foreclosure  and  sale  of  the  mort- 
gaged premises  to  satisfy  the  amount  found  due,  with  costs 
of  the  action  and  of  the  sale,  and  also  a  judgment  for  de- 
ficiency if  there  should  be  any. 

It  is  insisted  the  judgment  is  irregular  because  it  provides 
that  the  plaintiff  have  execution  for  any  deficiency  there 
may  be  after  sale  of  the  mortgaged  premises.  If  the  plaint- 
iff should  undertake  to  issue  an  execution  for  such  defl- 
ciency,  without  first  obtaining  an  order  therefor  as  pro- 
vided by  sec.  3156,  R.  S.,  we  think  the  defendant  could 
amply  protect  himself  by  a  motion  to  set  aside  such  execu- 
tion. The  order  in  the  judgment  that  the  plaintiff  have 
execution  for  the  deficiency,  without  stating  against  whom 
the  execution  shall  issue,  may  well  be  construed  to  mean 
that  he  shall  have  judgment  for  such  deficiency  against  the 
persons  liable  therefor,  as  provided  in  said  section.  Ihm 
^.  Washburn^  59  Wis.  414;  Crocker  v.  Currier,  65  Wis.  664 

The  motion  for  a  new  trial  made  by  the  defendant  after 
the  term  at  which  judgment  was  entered,  cannot  be  n- 
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viewed  on  appeal  from  the  judgment.  Latimer  v,  Morrain^ 
43  Wis.  107;  Weis  v.  Schoemer^  58  Wis.  72;  Morris  v. 
JRleSy  67  Wis.  341.  Had  the  motion  been  made  in  time,  we 
think  the  learned  circnit  judge  would  have  been  justified  in 
refusing  to  grant  it  6n  the  changed  statement  of  the  old 
man  Cornelius  Leary.  His  evidence  given  on  the  trial 
shows  that  he  was  in  his  dotage,  and  hardly  competent  to 
testify  as  a  witness.  Wo  think  it  improbable  that,  in  the 
original  determination  of  the  case,  any  considerable  weight 
was  given  by  the  learned  circuit  judge  to  his  evidence,  and 
certainly  it  was  not  an  abuse  of  discretion  on  the  part  of 
the  judge  to  refuse  to  grant  a  new  trial  on  the  strength  of 
any  statement  he  might  make  in  regard  to  the  matter. 
Zaitcheine  v.  Str(ms€^  49  Wis.  623. 

The  objection  that  there  was  no  proof  of  the  filing  of  the 
lis  pendens  before  the  court  is  not  sustained  by  the  record. 
The  judge  says  in  his  findings  of  fact  that  the  lis  pendens 
was  filed,  and  the  judgment  not  only  recites  the  same  fact, 
but  it  also  recites  that  due  proof  of  such  filing  was  made. 
Mitchell  f).  Rolison^  52  Wis.  155 ;  Sage  v.  McLaughlin^  34 
Wis.  550;  Wehh  v.  Melcry,  32  Wis.  319,  324.  In  this  last 
case  it  is  expressly  held  that,  because  the  bill  of  exceptions 
does  not  contain  the  proof  of  the  filing  of  the  lis  pendens^  is 
no  reason  for  reversing  the  judgment.  This  proof  need  not 
be  given  on  the  trial  or  be  made  a  part  of  the  bill  of  excep- 
tions. 

It  is  further  insisted  by  the  counsel  for  the  appellants 
that  the  court  erred  in  not  allowing  the  defendants'  setoff. 
The  only  proof  of  setoff  was  the  evidence  of  the  defendant 
Daniel  that  he  had  boarded,  lodged,  and  washed  for  his 
father  for  several  years,  while  his  father  was  living  with  him. 
He  does  not  state  that  there  was  any  agreement,  either  ex- 
press or  implied,  between  him  and  his  father  that  he  should 
have  pay  for  such  board,  lodging,  and  washing.  In  the  ab- 
sence of  any  such  agreement,  this  court  has  repeatedly  held 
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that  he  could  not  recover  for  such  board,  etc.    For  all  that 
appears  from  the  evidence,  the  father  lived  with  his  son  as 
a  member  of  his  family ;  and  there  was  no  contract  between 
them  as  to  the  payment  of  board,  etc.,  by  the  father.     It  it 
unnecessary  to  cite  authorities  to  show  that  the  eyidenoe 
was  not  sufficient  to  charge  the  father  with  his  board,  lodg- 
ing, and  washing.    The  defendant  testified  to  having  for 
nished  his  father  with  $2.25  in  money,  and  $3.50  in  clothes, 
and  tobacco  which  he  says  amounted  to  $50,  but  he  does 
not  pretend  that  an}^  account  was  kept  of  the  same.     The 
father  denies  that  he  ever  let  him  have  tobacco,  but  admits 
that  he  had  the  $2.25,  and  the  $3.50  for  clothes.    These 
clothes  the  court  might  well  hold  were  a  gift  from  the  son 
to  his  father,  as  well  as  the  $2.25  given  to  him  when  he  left 
his  house.    As  to  the  tobacco  there  is  hardly  sufficient  evi- 
dence to  base  a  finding  upon.    We  think  there  was  no  error 
committed  by  the  court  in  refusing,  under  all  the  evidence, 
to  allow  the  defendants  these  claims.    It  is,  we  think,  evi- 
dent that  when  this  money,  the  clothes,  and  tobacco  were 
given  to  the  father,  if  any  was  given,  there  was  no  inten- 
tion of  considering  it  a  debt  due  from  him,  any  more  than 
there  was  for  considering  him  liable  to  pay  his  son  for  bis 
board,  lodging,  etc. 

The  appellant  further  insists  that  the  court  erred  in  not 
striking  from  the  plaintifiTs  bill  of  costs  certain  items  charged 
as  fees  of  his  witnesses,  and  one  item  for  subpoenaing  such 
witnesses.  The  items  were  objected  to  before  the  clerk, 
and  on  his  refusal  to  strike  them  out  the  defendant  ap- 
pealed to  the  court.  On  such  appeal  the  court  struck  out  a 
few  items  which  were  clearly  overcharges,  as  appeared  on 
the  face  of  the  papers,  but  refused  to  strike  out  the  charges 
for  the  witnesses'  fees  and  for  subpoenaing  them.  It  will  ap- 
pear from  the  objections  made  before  the  clerk  as  well  as 
before  the  court,  that  the  motion  to  disallow  the  claims  ob- 
jected to  was  not  based  upon  the  allegation  that  the  service 
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of  the  snbpoana  was  not  performed  as  obarged  by  the  ot 
fioer,  nor  that  the  witnesses^  fees  paid  were  not  properly 
chargeable  in  the  case,  but  on  the  sole  ground  that  the 
service  of  the  subpoena  and  the  mileage  of  the  witnesses  as 
taxed  were  not  sufficiently  proved  by  the  plaintiff.  In  the 
a|)8ence  of  proof  to  the  contrary,  we  think  the  return  of 
the  constable  on  the  subpoena  was  evidence  of  its  service 
and  of  the  officer's  fees  for  serving  the  same.  A  constable 
may  serve  a  subpoena  issued,  out  of  the  circuit  court  (see 
sec.  4065,  R  S.) ;  and  is  entitled  to  the  same  f pes  for  the 
service  thereof  as  if  served  by  a  sheriff  (see  sec.  2959,  R.  8. ; 
Outts  V.  Hock  Co.  68  Wis.  641,  644).  The  return  of  a  con- 
stable to  any  writ  is  presumptive  evidence  that  such  return 
is  correct;  that  the  service  has  been  rendered  or  disburse^ 
ments  made.  Sec.  3780,  R  S.  By  sec.  2928,  R  S.,  it  is 
also  provided  that  the  disbursements  of  officers  for  services 
rendered  need  not  be  proven  by  the  affidavit  of  any  one  in 
order  to  have  them  taxed.  Without  some  affirmative  evi- 
dence showing  that  the  charge  for  serving  the  subpoena 
was  too  much,  there  was  no  error  in  taxing  the  same. 

The  charges  for  witnesses'  fees  were  also  properly  taxed. 
The  only  objection  made  to  taxing  the  respective  sums  at 
which  the  court  and  clerk  taxed  them  is  that  the  affidavit  of 
the  plaintiff's  attorney  does  not  show  that  they  traveled  the 
number  of  miles  in  attending  as  such  witnesses  taxed  in 
each  case.  The  affidavit  says,  in  general  terms,  that  each 
witness  named  in  the  bill  of  costs  attended  the  trial  of  the 
cause  the  number  of  days  charged,  and  traveled  the  number 
of  miles  indicated  in  said  bill.  At  foqr  cents  per  mile,  the 
court  taxed  for  just  twice  the  number  of  miles  stated  in  the 
bilL  In  construing  the  affidavit,  the  court  undoubtedly  un- 
derstood it  to  mean  the  number  of  miles  stated  as  traveled 
in  coming  to  the  place  of  trial ;  and  as  the  witness  is  en- 
titled to  travel  in  returning  as  well  as  in  coming  to  the  place 
of  trial,  the  taxation  was  correct.  We  may  take  it  for 
Vou  68—48 
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granted  that  the  judge  had  some  personal  knowledge  of  the 
residences  of  the  witnesses,  and  that  he  construed  the  affi- 
davit in  the  light  of  such  knowledge.  At  all  events,  we  are 
not  inclined  to  reverse  the  judgment  because,  upon  a  strict 
construction  of  the  proof  of  the  attendance  and  travel  of  the 
plaintifiPs  witnesses,  a  few  dollars  too  much  was  taxed,  when 
there  is  no  evidence,  and  no  pretense  even,  that  the  wit- 
nesses did  not  in  fact  travel  the  number  of  miles  for  which 
they  received  pay  by  the  taxed  bill.  So  far  as  appears  from 
the  record,  no  injustice  has  been  done  to  the  defendant  in 
the  matter  of  the  taxation  of  costs.  Meyer  v.  J^bster^  16 
Wis.  294;  Fuller  v.  Wilcox,  19  Wend.  351. 

By  the  Court — The  judgment  of  the  oircoit  court  is 
affirmed. 

See  note  to  this  oase  in  83  N.  W.  Bep.  634—  Rep. 


Kbbkhof^  Appellant,  vs.  The  Atlas  Paper  Oompant,  Re- 
spondent. 

March  se— April  If,  18S7. 

Sale  of  chattels:  Statute  of  frauds :  Delivery:  Part  payment:  Special 

verdict, 

1,  To  take  an  executory  parol  contract  for  the  sale  of  ehattds  for  a  price 
exceeding  $50  out  of  the  statute  of  frauds  (sec.  2308,  R.  S.),  where, 
at  the  time  of  the  sale,  there  was  no  delivery  or  acceptance  or  part 
payment,  a  subsequent  delivery  and  acceptance  must  be  shown. 
A  subsequent  part  payment  is  not  suflScient 

3.  Ch.  81,  Laws  of  188S,  relating  to  the  sale  of  personal  property,  ap- 
plies only  to  written  contracts,  and  does  not  repeal  the  statute  of 
frauds  (sec.  2308,  R.  S.). 

8.  AHipecial  verdict  should  cover  all  material  controverted  quesHoos. 
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APPEAL  from  the  Circuit  Court  for  Outagaime  County. 

Action  to  recover  the  purchase  price  of  a  quantity  of  pine 
cord-wood  alleged  to  have  been  sold  and  delivered  to  the 
defendant.  The  facts  will  sulHciently  appear  from  the  opin- 
ion. The  plaintiff  appeals  from  a  judgment  dismissing  the 
complaint. 

For  the  appellant  there  was  a  brief  by  H^tdd  <&  Wigmany 
and  oral  argument  by  Mr.  JIudd. 

Moses  HoopeTy  for  the  respondent. 

CoLB,  0.  J.  In  this  case  the  plaintiff  moved  for  judg- 
ment upon  the  special  verdict.  The  court  denied  this  mo- 
tion, and  gave  judgment  dismissing  the  complaint  upon  the 
merits.  If  the  facts  found  in  the  special  verdict  are  in- 
suflBcient  to  warrant  a  judgment  for  the  plaintiff,  this  ruling 
must  be  aflBrmed.  The  action  is  brought  upon  a  parol  exec- 
utory contract  for  the  sale  and  delivery  of  a  quantity  of 
pine  cord-wood.  The  price  of  the  wood  amounted  to  $500 
or  $600,  and  the  court  undoubtedly  considered  that  the  con- 
tra<5t  was  within  the  statute  of  frauds  and  the  facts  found 
in  the  special  verdict  failed  to  show  that  the  plaintiff  was 
entitled  to  recover.  In  that  view  of  the  case,  we  think  the 
court  was  entirely  correct.  The  jury  failed  to  find  upon 
the  question  of  acceptance.  Indeed,  that  issue  was  not  sub- 
mitted, probably  because  there  was  no  evidence  of  an  ac- 
ceptance of  the  wood  by  the  defendant.  In  its  answer  the 
defendant  put  its  refusal  to  accept  upon  the  ground  that 
the  wood  was  purchased  for  the  manufacture  of  wood  pulp 
for  making  paper,  and  that  the  wood  furnished  was  unfit 
for  that  purpose.  The  jury,  however,  found  that  the  plaint- 
iff cut,  hauled,  and  banked  at  the  place  designated  on  the 
Fox  river,  230  cords  of  dead  wood,  of  the  quality  specified 
in  the  contract.  The  jury  also  found  that  after  200  cords 
of  wood  had  been  banked  the  defendant  paid  $250  towards 
the  wood,  but  that  it  did  not  then  know  the  quality  of  the 
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wood  which  had  been  banked.  This  is  the  sabstance  of  the 
special  findings.  It  will  be  observed  that  the  verdict  is  silent 
on  the  material  issue  of  the  acceptance  or  non-acceptance 
of  the  wood  by  the  defendant.  Under  the  circumstances, 
it  was  essential  for  the  {^intiff  to  prove,  and  for  the  jury 
to  find,  an  acceptance  to  take  the  case  out  of  the  statuta 
Every  special  verdict  should  submit  aU  material  contro- 
verted facts.  Pratt  v.  Peck,  65  Wfe.  463,  and  cases  cited 
in  the  opinion.  As  has  been  said,  the  contract  was  a  parol 
executory  one,  for  the  sale  of  wood  for  a  price  exceeding 
$60.  Nothing  was  paid,  at  the  time  the  agreement  was 
entered  into,  upon  the  purchase  money.  The  contract  came 
precisely  within  sec.  2308,  E.  S.,  and  was  void  if  that  stat- 
ute is  now  in  force,  or  unless  the  contract  was  fully  executed 
by  delivery  and  acceptance.  This  point  has  been  so  often 
ruled  by  this  court  that  it  is  necessary  to  refer  to  only  a  few 
of  the  decisions  upon  it:  Smith  v.  ^Uer,  26  Wis.  671; 
Nichols  V.  MitcheUy  30  Wis.  329;  Bates  v.  Chesehro,  32  Wis. 
694,  and  36  Wis.  636;  Paine  v.  Fulton,  34  Wis.  83;  Masm 
V.  H.  Whitbeok  Co.  35  Wis.  164:;  Pike  v.  Vaughn,  39  Wis.  500; 
Bacon  v.  Eccles,  43  Wis,  227;  Sanson  v.  Roter,  64  Wis.  622. 
Therefore  the  necessity  of  proving  an  acceptance  of  the 
wood  so  as  to  pass  title  and  show  a  complete  performance  of 
the  contract  is  apparent.  In  no  other  way  could  the  writ- 
ten memorandum  of  sale  be  dispensed  with.  But  the  fact 
of  such  an  acceptance  was  not  shown,  nor  was  that  ques- 
tion submitted  to  the  jury,  as  it  should  have  been,  on  proper 
proof. 

Upon  the  special  verdict,  then,  the  plaintiff  was  dearly 
not  entitled  to  have  judgment  for  the  value  of  the  wood, 
since  no  acceptance  was  shown  so  as  to  complete  the  sale. 
It  cannot  well  be  said  that  the  payment  of  the  $250  some 
weeks  after  the  contract  was  made  would  have  the  effect 
to  validate  the  agreement  or  take  the  case  out  of  the  stat- 
ute.   The  earnest  money  to  bind  the  bargain  must  be  paid 
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"a^  the  time^^  the  contract  is  entered  into.  Bates  v.  Chese- 
hroj  Paine  v.  FuUon^  Hcmeon  v.  Roter^  mpra.  The  defend- 
ant had  not  seen  the  wood  when  the  payment  was  made, 
knew  nothing  about  its  quality,  and  did  nothing  from 
which  an  acceptance  of  tiie  property  might  be  inferred. 
It  is  suggested  in  the  brief  of  the  counsel  for  the  plaintiff 
that  the  presumption  is  that  the  defendant  owned  or  leased 
the  landing  where  the  wood  was  piled,  so  that.it  was  act- 
ually in  its  possession.  But  there  is  no  testhnony  to  sup- 
port such  a  presumption  or  inference.  It  appears  that  the 
wood  was  piled  where  designated,  somewhere  on  the  east 
bank  of  the  Fox  river.  This  is  all  the  evidence  there  is 
upon  the  subject. 

The  same  counsel  makes  the  further  point  that  the  agree- 
•ment  is  valid  under  ch.  81,  Laws  of  1883,  relating  to  the 
sale  of  personal  property.  To  our  minds  it  is  very  evident 
that  this  law  refers  to  written  contracts,  because  it  enact* 
that  '4t  shall  be  incompetent  to  show  in  defense,  by  any 
extrinsic  evidence,  that  such  contract  had  any  other  intent 
or  meaning  than  expressed  or  stipulated  thereby."  As  the 
counsel  on  the  other  side  suggests,  this  law  was  doubtless 
passed  to  obviate,  in  a  measure,  the  decisions  in  Barnard 
V.  BackhauSy  52  "Wis.  593,  and  Everingham  v.  Meighan^  oj 
"Wis.  354,  and  to  validate  ^^  options  or  dealings  in  futures, 
or  betting  on  the  rise  and  fall  of  stocks  and  produce."  It 
has  no  application  to  the  contract  before  us.  According  to 
the  view  of  counsel,  it  has  the  effect  to  repeal  the  statute 
of  frauds.  We  do  not  think  it  was  ever  intended  by  the 
legislature  to  have  any  such  sweeping  effect. 

It  follows  from  these  views  that  the  judgment  of  the 
circuit  court  must  be  affirmed. 

By  the  Court. —  Judgment  affirmed. 
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SoHEOTH,  Eespondent,  ys.  The  City  ofPbbsoott,  Appellant. 

March  26-- April  1£,  1887. 

JfttfiicipaZ  corporations:  Defective  sidewaVe:  Court  and  fwrp:  Eocceu- 

ive  damages. 

1.  The  questions  in  the  case,  whether  the  hole  in  the  sidewalk  which 

caused  the  fall  and  injury  of  the  plaintiff  was  such  a  defect  as  to 
render  the  city  liable  for  such  injury,  and  whether  the  city  had 
notice  of  such  defect,  are  held  to  have  been  properly  subniitted  to 
the  jury. 

2.  A  verdict  awarding  $966.66  to  a  laboring  woman  whose  leg  was 

broken  and  permanently  injured  by  reason  of  a  defective  sidewalk, 
held  not  excessive. 

APPEAL  from  the  Circuit  Court  for  Pierce  County. 

The  cause  was  before  this  court  on  a  former  appeal,  and 
is  reported  in  63  Wis.  652.  The  plaintiffs  leg  was  broken 
by  her  fall,  and  the  evidence  tended  to  show  that  as  the 
result  of  her  injury  she  was  confined  to  her  bed  for  three 
weeks,  and  was  obliged  to  go  upon  crutches  for  three 
months ;  that  she  suffered  a  great  deal  of  pain  during  that 
time,  and  still  suffers  during  a  change  of  the  weather;  and 
that  the  injury  will  to  some  extent  be  permanent  The 
plaintiff  earned  her  living  by  doing  washing.  Other  facts 
will  appear  from  the  opinion.  There  was  a  verdict  for  the 
plaintiff  for  $966.66,  and  from  the  judgment  entered  thereon 
the  defendant  appealed. 

JK  JH.  Ives,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Gilaan,  Smith  dk 
Eaugeriy  and  oral  argument  by  Mr.  CHlaon. 

Taylob,  J.  This  is  an  action  to  recover  damages  of  the 
city  for  an  injury  to  the  respondent,  caused  by  falling  upon 
the  sidewalk  of  one  of  the  principal  streets  of  said  city. 
The  respondent  claims  that  she  fell  because  her  foot  became 
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fastened  in  a  hole  or  depression  in  the  walk,  and  that  she 
was  severely  injured  by  such  fall.  There  is  no  dispute 
about  the  fact  of  her  falling  on  the  walk  and  injuring  her- 
self. The  only  material  questions  of  fact  in  the  case  are 
whether  she  fell  by  reason  of  getting  her  foot  fastened  in 
the  hole  or  depression  in  the  walk,  and,  if  she  did,  whether 
such  hole  or  depression  in  the  walk  was  such  a  defect  as 
renders  the  city  liable  for  an  accident  so  resulting  there- 
from. It  is  also  urged  by  the  appellant  that  there  was  not 
sufiScient  evidence  in  the  case  to  charge  the  city  with  notice 
of  the  defect,  if  there  was  one,  in  the  walk  before  the  acci- 
dent happened. 

The  learned  counsel  for  the  appellant  has  prepared  a  very 
full  and  fair  statement  of  the  whole  evidence  in  the  case, 
and  he  insists  that,  upon  a  fair  consideration  of  that  evi- 
dence, this  court  should  hold  that  the  plaintiff  has  utterly 
failed  to  make  out  a  case  against  the  city.  He  makes  his 
points  —  (1)  that  there  was  not  a  defect  in  the  walk  such  as 
should  charge  the  city  with  negligence;  and  (2)  that  the 
evidence  fails  to  show  that  the  city  had  notice  of  the  alleged 
defect  before  the  accident  happened. 

This  case  was  in  this  court  upon  a  former  appeal  (63  Wis. 
662),  and  this  court  then  held  that  there  was  suflBcient  evi- 
dence then  produced  to  carry  the  case  to  the  jury  both  upon 
the  question  of  the  defect  in  tie  walk  and  notice  thereof  to 
the  city.  By  an  examination  of  the  evidence  as  presented 
by  the  record  on  the  former  appeal,  it  will  be  seen  that  it 
certainly  did  not  make  any  stronger,  and,  in  some  respects, 
not  as  strong  a  case  in  favor  of  the  plaintiff  upon  these 
questions  as  the  evidence  in  the  present  case. 

The  evidence  in  this  case  shows  that  the  sidewalk  was 
made  of  two-inch  planks  laid  lengthwise  with  the  walk; 
that,  at  the  place  where  the  plaintiff  fell,  the  edge  of  one 
of  the  planks  had  rotted  away  for  a  space  of  from  two  and 
a  half  to  three  inches  in  width  and  of  a  depth  of  an  inch  to 
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an  inch  and  a  half,  extending  lengthwise  aboat  a  foot  or 
more;  that  this  defect  bad  remained  nearly  in  the  same 
condition  for  several  weeks  before  the  accident;  and  thmt 
sometimes  the  depression  would  be  filled  witii  dirt,  so  that 
it  was  not  very  visible,  but  after  a  rain  the  dirt  would  be 
washed  out  and  the  defect  become  quite  visiUe.  The  otI- 
dence  also  shows  that,  just  before  the  time  the  accident 
happened,  there  had  been  considerable  rain,  and  the  dirt 
had  been  washed  out  of  the  depression  or  hole  in  the  walk. 
The  plaintiff  testifies  that  she  stepped  into  the  hole  or  de- 
pression in  the  walk,  and  that  her  shoe  became  fastened  in 
the  hole,  and  in  trying  to  extricate  her  foot  she  fell  and 
was  injured.  It  is  urged  by  the  learned  counsel  for  the  ap- 
pellant that  it  was  impossible  that  her  foot  could  have  be^ 
caught  or  fastened  in  the  hole,  and  that  the  fair  inference 
to  be  drawn  from  the  evidence  is  that  she  slipped  upon  the 
wet  sidewalk  upon  the  decline  in  the  same,  about  eight 
inches  from  the  hole,  and  that  was  the  cause  of  her  fall, 
and  not  the  hole  in  the  walk.  This  was  a  very  fair  argu- 
ment to  address  to  the  jury  upon  the  evidence,  bnt  can 
have  no  weight  with  this  court  upon  an  appeal  from  the 
verdict  and  judgment.  It  presents  a  pure  question  of  fact,— 
one  that,  under  the  ruling  of  this  court  on  the  former  ap- 
peal, the  trial  court  was  bound  to  submit  to  the  jury,  uid 
upon  which  their  verdict  must  be  conclusive  unless  the  cir- 
cuit court  in  its  di8creU<m  should  see  fit  to  set  aside  their 
verdict  and  grant  a  new  trial. 

The  evidence  upon  the  question  of  notice  to  the  dty  was 
clearly  sufficient  to  send  that  question  to  the  jury  also. 

The  jury  having  found  that  the  sidewalk  was  defective, 
and  that  the  city  had  notice  of  the  defect,  or  that  the  defect 
had  existed  for  such  a  length  of  time  that  it  ongfat  to  hskft 
had  knowledge  of  it,  the  plaintiff  has  clearly  made  out  a 
case  against  the  city,  and  it  was  not  error  for  the  eireoit 
court  either  to  refuse  to  nonsuit  the  plaintiff  <Hr  to  set  aside 
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the  verdict.  Neither  the  oireait  court  nor  this  court  has 
the  right  to  say,  as  a  matter  of  law,  that  the  defect  in  the 
walk  shown  by  the  evidence  was  not  such  a  defect  as  should 
render  the  city  liable  for  an  injury  resulting  therefrom. 
This  court  so  held  on  the  former  appeal,  and  that  ruling  is 
dearly  su^^rted  by  the  authorities.  Sdhroth  v.  PreaeoUj 
63  Wis.  652;  Ohenn  v.  Pravincetovmy  106  Mass.  813;  Shed 
V.  Appletoriy  49  Wis.  125,  128;  ElaU  v.  MUwaukes^  53  Wis. 
196,   206. 

The  case  was  fairly  submitted  to  the  jury  under  the  in- 
structions of  the  court,  to  which  no  exceptions  were  taken 
by  the  appellant,  and  by  which  all  the  material  issues  in 
the  case  were  clearly  presented  to  the  jury  for  their  con- 
sideration. At  the  request  of  the  defendant,  the  court 
instructed  the  jury  as  follows:  ^^ Unless  the  sidewalk  in  ques- 
lion  was  defective  to  that  degree  that  it  was  thereby  ren- 
dered unsafe  to  those  passing  thereon,  they  using  due.  and 
ordinary  diligence  and  care  in  so  doing,  the  city  is  not 
liable."  "Unless  the  defect  was  such  that  ordinary  dili- 
gence on  the  part  of  the  city  officers  whose  duty  it  was  to 
keep  the  walk  in  repair  would  have  discovered  it,  the  city 
is  not  liable."  These  two  material  propositions  were  en- 
larged upon  by  the  learned  judge  in  his  instructions  to 
the  jury,  so  that  it  was  very  clear  that  all  the  rights  of  the 
city  were  fairly  protected  by  the  judge  in  his  charge,  and 
they  were  apparently  entirely  satisfactory  to  tlie  learned 
counsel  for  the  city. 

No  complaint  is  made  by  the  learned  counsel,  in  his  bri^ 
or  in  his  argument  before  this  court,  that  there  was  any 
error  in  refusing  to  give  an  instruction  asked  by  him  and 
which  the  court  refused  to  give.  And  it  is  evident  that  the 
special  instruction  refused  was,  so  far  as  it  was  proper  to 
give  the  same,  given  in  the  general  charge. 

The  only  questions  raised  by  the  learned  counsel  for  the 
appellant  were  questioiui  of  fact  arising  upon  the  evidenee« 
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and  which,  as  said  above,  were  questions  properly  sabmiUed 
to  the  jury ;  and  they  having  found  against  the  appellant, 
there  was  no  error  in  refusing  to  set  aside  the  verdict  and 
grant  a  new  triaL  There  is  no  force  in  the  objection  that 
the  damages  were  excessive. 

By  the  Court. — The  judgment  of  the  circuit  court  is 
affirmed* 


Stebbins,  Sespondent,  vs.  Killeen,  Appellant. 

March  SG-^-AprUlt,  18S7. 

Appeal:  Evidence  to  sustain  verdict. 

Where  a  judgment  rendered  in  justice's  court  upon  the  verdict  of  a 
jury  is  affirmed  by  the  circuit  court  without  a  trial  de  novo,  this 
tourt  will  not  reverse  the  judgment  if  the  evidence  tended  to  6a|h 
port  it  and  the  credibility  of  witnesses  was  in  question. 

APPEAL  from  the  Circuit  Court  for  Kenosha  County. 

The  facts  are  sufficiently  stated  in  the  opinion. 

The  cause  was  submitted  for  the  appellant  on  the  brief 
of  Myron  A.  Baker^  attorney,  and  Howard  Van  Wyck^  of 
counsel,  and  for  the  respondent  on  that  of  Cliarles  Quarles. 

Obton,  J.  The  respondent  brought  this  suit  against  the 
appellant,  in  a  justice's  court,  to  recover  the  sum  of  $8.50,  of 
which  sum  $5.50  was  for  goods  sold  and  delivered,  and  $3  was 
for  legal  and  professional  advice.  The  defendant  answered, 
in  eflfect,  that  the  goods  were  sold  to  him  to  apply  on  an  ac- 
count which  he  had  against  the  firm  of  Brown  &  Gaffrey, 
the  former  owners  of  the  stock  of  goods  finally  sold  to  the 
plaintiff,  and  that  the  plaintiff  had  assumed  to  pay  it,  and 
that  he  never  had  such  legal  advice.  The  issues  were  tried 
by  a  jury,  and  they  found  for  the  plaintiff  $2.50.    From  the 
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jadgment  of  the  justice  thereon,  the  defendant  appealed  to 
the  circuit  court  and  said  judgment  was  affirmed.  From 
said  judgment  of  the  circuit  court,  the  defendant  appealed 
to  this  court.  No  errors  are  assigned  except  that  said  judg- 
ment is  against  the  law  and  evidence.  In  such  a  case  the 
judgment  will  not  be  reversed  if  the  plaintiff's  evidence 
tended  to  support  it  (Lyle  v.  Bellinger ^  54  Wis.  404);  or 
when  the  evidence  was  sufficient  to  sustain  it  (Rood  v.  Am. 
Exp.  Co,  46  Wis.  639) ;  or  when  the  questions  of  fact  were 
fairly  submitted  to  a  jury  upon  conflicting  evidence  (Cham- 
herlain  v.  Dickey^  31  Wis.  68;  Jaqxmh  v.  Ithaoa^  36  Wis.  108; 
CaswdL  V.  a  dkN.  W.  R.  Co.  42  Wis.  193). 

In  this  case,  the  evidence  on  behalf  of  the  plaintiff,  if  it 
had  not  been  contradicted  or  rebutted  by  the  defendant, 
was  sufficient  to  entitle  the  plaintiff  to  recover;  that  is  suf- 
ficient for  affirming  the  judgment.  The  evidence  was  very 
conflicting,  and  the  credibility  of  the  witness  was  in  ques- 
tion, and  it  was  peculiarly  a  case  for  a  jury,  and  their  ver- 
dict is  conclusive. 

We  think  the  circuit  court  committed  no  error  in  affirm- 
ing the  judgment  of  the  justice,  and  therefore  the  judgment 
of  the  circuit  court  is  affirmed. 

By  the  Court. —  Judgment  affirmed. 
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ABATEMENT  OF  ACTION. 
See  Criminal  Law,  2. 

1.  The  fact  that  an  action  is  prematurely  brought  should  be  pleaded  in 

abatement    CoUettev.  Weed,  428 

2.  Where  all  of  a  lot  of  logs  should  have  been  scaled  before  an  action 

was  brought  for  the  shortage,  and  the  plaintiff  had  caused  all  that 
he  was  able  to  find  to  be  so  scaled,  the  fact  that  a  few  more  were 
discovered  after  the  commencement  of  the  action  should  not  defeat 
the  action,  especially  where  that  fact  was  pleaded  not  by  way  of 
abatement  but  as  a  defense  on  the  merits.  Joid, 

AocBPTANOE.    See  Sale  of  Chattbls,  2,  6. 

ACCORD  AND  SATISFACTION. 

In  an  action  for  a  balance  due  upon  contract  for  labor  and  materials, 
the  defendants  pleaded  an  adjustment  and  settlement  in  writing 
and  full  payment  thereunder.    Held: 

(1)  On  the  trial  the  plaintiff  might  avoid  the  alleged  settlement 
by  showing  that  his  signature  thereto  was  obtained  by  fraud. 

(2)  The  amount  paid  to  the  plaintiff  under  the  settlement  having 
been  conceded  hjr  the  defendants  to  be  due  to  him,  he  was  not 
bound  to  return  it  in  order  to  rescind  the  settlement.  Leslie  v. 
Keepers^  128 

AoooxTNT  Books  as  evidence.    See  Evidbncb,  1. 

ACTION. 

(A.)    Cause  of  Action, 

See  Bankruptcy,  4.  Chattel  MoRTaAOSs,  2.  Contractb,  1-8,  5-7. 
Conversion.  Debtor  and  Creditor,  1,  2, 11.  Deed.  Evidence, 
8.  Highways,  1,  5.  Joinder.  Landlord  and  Tenant,  2-6. 
Liens.  Logs  and  Timber,  8.  Municipal  Corporations,  8. 
Navigable  Rivers.  Nequoencb,  2,  8.  Officers.  Parent  and 
Child.  Parties.  Patents.  Paupers.  Pleading.  Railroads, 
(B),  (C.X  Receivers.  Vendor  and  Purchaser,  5,  6.  Volun- 
tary Assignment,  1. 
(B.)  By  whom  to  be  brought. 

See  Chattel  Mortgages,  2.  Debtor  andICrbditor,  1,  9.  Parties. 
Receivers,  2.   Voluntary  Assignment,  1. 

(C.)  Commeneement. 

See  Limitation  or  AonoNS.    Tax  Titlbs^  8,  4. 
(DO  Abatement, 

See  Abatement  of  AonoN. 
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(E.)  Nature  of  Action. 
See  Joinder.    Rook  Oounty  MuiaoiPAL  Coubt. 

(F.)  Law  or  Equity  f 
See  Liens,  2. 

(G.)  Tort  or  Contract  f 
See  Plbadino,  7. 

(H.)  Various  Actions  and  Proceedings. 

Against  a  County, 
To  enforce  lien  of  suboontractcMr  on  bridge,  128. 

Against  a  City, 
For  causing  death  of  person  by  negligence,  50. 
For  damages  from  unlawful  cban^  of  grade  of  street,  241. 
For  injuries  to  person  ftx>m  defective  sidewalk,  6*3^. 

Against  a  Town, 
For  support  of  pauper,  193. 

To  restrain  the  incurring'  of  expense  or  issuanoe  of  town  orden  in 
anticipation  of  levy  of  unlawful  highway  tax,  546. 

Against  Public  Officers, 

Sheriff.  For  conversion  of  chattels,  497,  563.  To  restrain  proceed- 
ings to  collect  judgment,  587. 

Town  officers.  To  restrain  issuanoe  of  town  orders  in  antidpatioD 
of  unlawful  highway  tax,  546. 

Town  Supervisors.  Mandamus  to  compel  opening  of  highway,  158. 
To  set  aside  proceedings  in  laying  out  ditch,  248.  Mandamus  to 
compel  appointment  of  appraisers,  eta,  502. 

Town  Treasurer.  Mandamus  to  compel  acceptance  of  Uoense  fee, 
etc.,  185.    For  conversion  ^f  chattels,  608. 

Against  a  Railroad  Company, 
Condemnation  of  land,  180. 
For  causing  death  of  peison  by  negligence,  184. 
Garnishment,  212. 

For  assault  and  battery  by  employee,  469. 
For  injuries  to  person  from  negligence,  474,  520,  016. 

Against  an  Insurance  Company, 
On  a  fire  policy,  298.  510. 

Against  a  Bank.  ' 
Replevin,  234. 

Against  other  Private  Corporations. 

For  balance  of  purch^e  price  of  land,  84. 

To  enforce  lien  for  services  on  lumber,  89. 

For  purchase  price  of  chattels,  112,  674. 

On  judgment,  231. 

For  breach  of  warranty  of  harvester,  612. 
Against  Estates  of  Decedents,  Executors,  Administrators,  ete. 

Ejectment,  24. 

Claim  against  decedent  for  money  had  and  received,  152. 

Claim  against  decedent  on  foreign  judgment,  215. 
Against  a  Receiver. 

Petition  for  leave  to  sue  receiver,  44. 
Against  Assignee  for  Benefit  of  Creditors. 

(Garnishment,  4&. 
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By  the  State. 
Mandamus  to  town  offioors,  185, 158,  602. 
Information  for  injunction  against  obstmotion  of  nayigable  riTeti 

165. 
Complaint  for  selling  liquor  without  license,  400,  688. 
Information  for  burglary,  416. 
Information  for  murder,  530. 

By  a  Toum, 
For  expense  of  supporting  pauper,  193. 

By  a  School  District. 

Replevin,  246. 
By  Public  Officers. 

Overseer  of  poor  house  and  county  asylum.    To  recoyer  reward  for 
return  of  msane  person,  884 

Bya  Bank, 

Petition  for  leave  to  sue  a  receiver,  44 

On  promissory  notes,  890. 

Qamisbment,  442. 
Byother Private  Corporations. 

For  specific  performance  of  contract  to  assign  invention,  78. 

Gkimishment,  296. 

On  promissory  notes,  577,  612. 

For  conversion  of  chattels,  608. 

ByExecutors  or  Administrators, 

Upon  a  certificate  of  deposit,  16.  ^ 

For  death  caused  by  negligence,  50,  184,  271. 

To  set  aside  conveyance  of  land,  150. 

To  foreclose  mortgage,  256. 

To  probate  will,  872. 

For  conversion  of  chattels,  505. 
Byan  Assignee  for  Benefit  of  Creditors. 

Replevin,  234 

For  conversion  of  chattels,  497. 

Actions  arranged  according  to  their  subject  matter* 
On  a  judgment,  215,  231. 
On  policy  of  insurance  against  fire,  298,  510. 
On  a  certificate  of  deposit,  16. 
On  promissory  notes,  390,  486,  458,  577,  608,  613. 
To  recover  rent,  809. 

For  breach  of  covenants  of  seizin,  etc.,  626. 
For  breach  by  lessor  of  covenants  of  lease,  809. 
To  recover  reward  offered,  884. 

For  breach  of  written  warranty  on  sale  of*  chattels,  428,  612. 
For  balance  of  purchase  price  of  land  under  oral  agreement,  84 
For  purchase  price  of  chattels,  1,  112,  176,  880,  465,  555,  674,  682. 
On  express  oral  contract  to  pay  debt  of  another,  454 
For  conunissions  on  sale  by  agent,  412. 
For  contract  price  for  labor  and  materials,  128,  812,  425, 
For  value  of  chattels  (conversion  waived),  624. 
For  value  of  services,  etc.,  61,  880. 
For  money  had  and  received,  152. 
To  recover  amount  paid  on  judgment,  657. 
To  recover  double  the  expense  of  rebuilding  partition  fence,  49L 
For  expense  of  supporting  pauper,  192. 
F<nr  breach  of  oral  contract  to  form  partnership,  etc.,  844. 
For  broach  of  oral  contract  not  to  enter  into  certain  business,  486. 
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For  trespass  and  unlawful  cutting  of  timber,  133,  858,  481* 

For  injury  to  land  from  nnlawfol  change  of  grade  of  street^  Ml. 

For  conversion  of  chattels,  407,  606,  668,  608,  619. 

For  death  of  person  from  negligence,  60,  184,  271. 

For  an  assault  and  battery,  406,  461,  460. 

For  injuries  to  person  from  n^ligence,  474,  620,  616,  678L 

Ejectment,  12,  24,  817. 

Forcible  entry  and  unlawful  detainer,  162. 

Replevin,  220,  227,  284,  246. 

Garnishment,  196,  212,  278,  294,  296, 408,  442. 

Ck>ndemnation  of  land  for  railroad,  180* 

Mandamus  to  compel  acceptance  of  license  fee,  etc.,  188w 

Mandamus  to  compel  openmg  of  highway,  158. 

Mandamus  to  compel  appointment  of  i^ppraisers,  602L 

Probate  of  will,  872. 

Claims  against  decedents,  152,  216. 

For  a  divorce,  803. 

Petition  for  leave  to  sue  receiver,  44. 

Intervention,  in  nature  of  creditors'  action,  836L 

To  enforce  contribution  from  co-surety,  890. 

To  have  judgment  declared  satisfied,  etc,  890. 

To  foreclose  mortgage,  145,  256,  662. 

To  foreclose  tax  certificates,  202. 

To  enforce  lien  for  labor  on  lumber,  cord- wood,  eta,  89,  213. 

To  enforce  lien  of  subcontracted'  on  bridge,  128. 

To  remove  cloud  upon  title,  128,  651, 

To  set  aside  conveyance  of  land,  150. 

To  set  aside  proceedings  in  laying  out  ditch,  248. 

To  restrain  obstruction  of  navigable  river,  166. 

To  restrain  incurring  of  expense  or  issuance  of  town  orders  on  &ith 

of  illegal  highway  tax,  546. 
To  restrain  collection  of  judgment,  687. 
For  specific  performance  of  contract  to  assign  invention,  78, 
For  specific  performance  of  contract  for  sale  of  land,  864. 
Complaint  for  selling  liquor  without  license,  400,  688. 
Information  for  burglaiy,  416^ 
Information  for  murder,  580. 

Administbatobs  and  Execvtobs.    See  Hmbwatb,  1.    LnfRAnoH  of 
Actions,  2.    Wills. 

Admissions.    See  Cbdonal  Law,  2, 8.    EyiDSNOOi,  6, 14, 16. 


ADVERSE  POSSESSION. 

a  strip  of  land  twenty-five  feet  wide  and  erected 
hereon  a  building  which  extended  a  few  inches  upon  the  a4j<^ 
ing  land.  Subsequently  he  conveyed  to  G.  by  a  deed  deecrioing 
the  land  as  twenty-five  feet.  Hda,  that  G.  could  have  no  benefit 
of  K.'s  adverse  possession  of  the  strip  occupied  by  the  buildiogb^ 
yond  the  line  of  the  land  conveyed.    Orawen^  v,  Dieve$t  ^" 

A  infill  A  vn* 
Of  attendance  of  witnesses.    See  Coflfis,  6« 
Of  publication  of  notice  of  tax  sale.    See  Tax  Tnxss,  1,  6. 
Of  posting  of  notioe  of  tax  sale.    See  Tax  Titlb8»  2^ 
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AGENCY. 

See  Contracts,  4.     Excise  Laws,  2.     Married  Women,  2.    Rail- 
roads, (B.).    Vendor  and  Purchaser,  4.    Verdict,  1. 

1.  The  deceased  bad  received  $1,500  from  the  plaintifiF,  giving  her  his 
due-bill  therefor,  and  had  afterwards  repaid  $300,  and  loaned  $1,200 
to  a  company,  taking  its  note  therefor  payable  to  the  plaintiff. 
Upon  the  evidence  (stated  in  the  opinion)  it  is  held  that  be  bad  no 
authority  as  agent  of  the  plaintiff  to  make  such  loan  on  her  be- 
half, and  that  bis  estate  was  liable  for  the  repayment  of  the 
$1,200.    Kelly  v.  Estate  of  Strong,  152 

d.  An  agent  employed  to  sell  has  no  implied  power  to  warrant  unless 
the  sale  is  one  which  is  usually  attended  with  warranty.  Pkkert 
V,  Marston,  466 

AUMONY.     See  DlVORCB. 

Amendment. 

Of  judgment.    See  Judgment,  5,  6. 

Of  pleading.    See  Assault  and  Battery,  3.    Plbadino,  K. 

Of  return  of  execution.    See  Replevin,  I. 
Annuity  Tables.    See  Evidence,  4. 

Answer.   See  Abatement.   Accord.  Assault  and  Battery,  1.   Gbik- 
iNAL  Law,  2.    Insurance,  4.    Pleadinq,  8,  tf. 

APPEAL. 
(AO  Generally, 

See  Evidence,  18.    Payment. 
(BO  To  Supreme  Court. 
See  Appealable  Order.    Costs,  1,  2,  6.    Criminal  Law,  8,  9.   Evi- 
dence, 6,  8,  9,  11,  12.    Judgment,  1,  2,  7.    Landlord  and  Ten- 
ant, 2.    MoRTQAQES,  7.    New  Trial,  2.    Pleading,  6. 

1.  Unless  the  findings  of  fact  are  excepted  to  in  writing  and  such  ex- 

ceptions are  inserted  in  the  bill  of  exceptions,  the  sufficiency  of  the 
evidence  to  sustain  the  findings  cannot  be  inquired  into  on  an  ap- 
peal from  the  judgment.  So  held  in  a  case  where  the  findings  were 
announced  orally  and  the  appellant  had  no  knowledge  that  written 
findings  had  been  made  and  filed  until  the  bill  of  exceptions  was 
made  up,  and  no  notice  of  the  entry  of  judgment  had  been  served 
on  him.    Saukville  v,  Orafton, .  192 

2.  Under  sec.  8049,  R.  S.,  the  notice  of  an  appeal  from  an  order  or 

judgment  need  not  specifically  state  that  it  is  *'  from  the  whole 
thereof."    Irvin  v.  Smith,  220 

3.  There  were  two  appeals  by  the  same  party  in  one  cause,  and  the 

printed  case  on  one  appeal  was  identical  with  the  first  ninety-one 
pages  of  the  printed  case  on  the  other  appeal.  Held,  that  in  taxing 
costs  the  appellant  should  be  allowed  for  only  one  printed  case 
on  both  appeals.     Irvin  v.  Smith,  227 

4.  A  judgment  is  not  appealable  until  the  costs  have  been  taxed  and 

insetted  therein  or  until  the  time  limited  by  statute  for  so  perfect- 
ing the  judgment  has  expired.    Joint  School  Dist,  i\  Kemen,    246 

5.  When  it  is  alleged  as  error  that  the  trial  court  refused  to  strike  out 

hearsay  evidence  given  by  a  witness  on  his  cross-examination  by 
appellant*s  counsel,  the  record  should  show  whether  or  not  such 
testimony  was  responsive  to  the  question  asked.  Colclough  v. 
Niland,  809 

Vol.  68-44 
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0.  The  reasons  for  granting  a  new  trial,  as  delivered  in  writing  hj  the 
trial  jr  i<re,  are  not  a  part  of  the  record  unless  thej  are  shown  bj 
the  cei  t.iicate  to  the  bill  of  exceptions  to  have  been  made  a  pmk 
thereof.    Mullen  v,  Reinig,  408 

7.  A  verdict  found  upon  evidence  whicdi  is  contradictory,  or  the  credi- 

bility of  which  is  questioned,  will  not  be  distuiiied  on  appeal  un- 
less there  is  a  clear  preponderance  of  evidence  against  it.  Marshall 
V,  Holmes,  555 

8.  The  mere  refusal  of  the  court  to  state  certain  facts  to  the  iury, 

though  they  were  undisputed,  is  not  ground  for  a  reversal  of  the 
judgment.    Brickley  v.  Walker,  5ttS 

0.  The  refusal  to  give  an  instruction  asked  is  not  ground  for  a  reversal 

of  the  judginent,  if  it  was  substantially  given  in  the  geoeral 
charge.  Ibid, 

10.  A  verdict  will  not  be  set  aside  as  against  evidence,  if  the  evidenoek 

though  conflicting  and  contradictory,  was  if  believed  by  the  jury 
sufficient  to  sustain  it.    Piano  Mfg,  Co,  v.  Frawiey,  577 

11.  An  exception  to  the  wholeof  an  instruction  is  not  available  on  ap- 

peal, if  it  was  in  part  correct.    C  AtUtman  <jt  Co,  v.  Case,        612 

13.  Same  point.    HtUehan  v.  Q.  B.,  W,  A  St,  P,  R,  Co.  580 
1&  The  exchisioii  of  proper  evidence  which,  though  admitted,  would 

not,  in  the  absence  of  other  evidence,  have  established  the  fact 
sought  to  be  proved,  is  not  sufficient  ground  for  reversing  the 
judgment.   Leary  v,  Leary,  W2 

14.  The  admission  of  improper  evidence  against  objection,  in  a  case 

tried  by  the  court,  is  not  sufficient  ground  tor  reversing  the  judg- 
mcDt  if,  upon  the  whole  record,  independent  thereof,  the  ftndiii|R 
of  the  court  are  sustained.  IbwL 

15.  A  motion  for  a  new  trial,  made  after  the  term  at  which  judgment 

was  entered,  cannot  be  reviewed  on  appeal  from  such  judgment 

Ibid. 
10.  Where  a  judgment  rendered  in  justice's  court  upon  the  verdict  of  a 
jury  is  affirmed  by  the  circuit  court  without  a  trial  de  notx),  this 
court  will  not  reverse  the  judgment  if  the  evidence  tended  to  sap- 
port  it  and  the  credibility  of  witnesses  was  in  question.  Stetjbins  v, 
Killeen,  682 

(C. )  From  Justices^  Courts, 

See  Appeal  (B.),  16.  Costs,  1.«  Evidence,  18.  Rock  County  Mu- 
nicipal Court. 

Where  a  ju8tice*s  judgment  for  less  than  $15  is  affirmed,  a  readjudi- 
cation  by  the  appellate  court  that  the  respondent  recover  the 
amount  of  such  judgment  together  with  interest  thereon  from  the 
time  of  its  rendition,  will  not  be  deemed  a  neW  judgment  or  any- 
thing more  than  a  simple  affirmance.     Wold  v,  Ordway,  176 

APPEALABLE  ORDER. 
See  Pleading,  6. 

1.  An  appeal  will  not  lie  from  an  order  made  by  a  judge  at  chambers, 

Whereatt  v,  Ellis,  61 

2.  A  mere  order  for  judgment  is  not  appealable.    Joint  School  Digtrict 

V,  Kemen,  246 

Apportionment.    See  Vendor  and  Purchaser,  5. 
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[ASSAULT  AND  BATTERY. 

See  Railroads  (B.),  1. 

1.  Justification  for  an  assault  and  battery  should  be  specially  pleaded. 
Atkinaon  v,  Harran,  405 

3.  In  an  action  for  an  assaiflt  and  battery,  although  special  damages 
are  not  alleged,  yet,  if  evidence  thereof  was  admitted  without  ob- 
jection it  may  be  considered  by  the  jury,  and  the  complaint  may 
be  considered  as  amended  accordingly.  llnaL 

3.  In  an  action  of  assautt  and  battery  the  evidence  tended  to  show  that 

when  the  defendant  asked  the  plaintiff  why  the  latter  had  slan- 
dered him  the  plaintiff  immediately  thrust  his  hand  into  his  pocket 
and  was  about  to  draw  it  out  again  when  the  defendant  knocked 
him  down ;  and  that  the  defendant  had  been  warned  that  the 
plaintiff  had  threatened  to  inflict  personal  injury  upon  him  and  was 
a  dangerous  man  and  in  the  habit  of  shooting  people.  HeZd,  that  the 
miestion  whether  the  defendant  was  justified  in  striking  the  plaint- 
iff to  prevent  the  latt-er  from  attacking  him,  should  have  been  sub- 
mitted to  the  jury.    Keep  v,  Quallnian,  451 

4.  E}vidence  of  the  Quarrelsome  and  violent  disposition  of  the  plaint- 

iff was  admissible  in  such  a  case.  Ibid, 

Assessment. 
Of  advantages,  etc    See  Highways,  2. 
Of  highwav  taxes.    See  Highways,  6,  7. 
Of  taxes.   *See  Tax  Tttlbs,  3,  4. 

Assignment. 

For  benefit  of  creditors.    See  Voluntary  Assignment. 

Of  cause  of  action.    See  Parties. 

Of  judgment.    See  Suretyship. 

Of  note  and  mortgage.    See  Evidence,  5.    Parties,  2,  8. 

Of  patent.    See  Patents. 

Of  rent.     See  Landlord  and  Tenant,  6. 
Attachment.    See  Conversion,  1.    Homestead,  1. 
Attorney  at  Law.    See  Criminal  Law,  8-11.    Evidence,  13,  14, 15. 
Municipal  Corporations,  1.    Voluntary  Assignment,  8. 

BANKRUPTCY. 

1 .  The  granting  of  a  discharge  in  bankruptcy  is  conclusive  that  anv 
delay  occurring  in  the  proceedings  was  sufficiently  excused. 
Leonard  V.  Yohnk,  587 

3.  A  discbarge  in  bankruptcy  operates  to  release  a  judgment  obtained 

against  the  bankrupt,  pending  the  bankruptcy  proceedings,  upon 
a  claim  which  was  proved  or  provable  therein,  as  well  as  the  claim 
itself,  and  the  creditor  cannot  enforce  such  judgment  against  the 
bNEmkrupfs  after-acquired  property.  Ibid. 

8.  Such  a  claim,  which  has  been  proved  in  the  bankruptcv  proceedings, 
does  not  become  merged  in  such  judgment,  ana  the  subsequent 
filing  of  the  judgment  is  but  a  re-filing  of  the  same  claim.       Ibid. 

4.  A  bankrupt,  against  whom  a  judgment  so  obtained  is  sought  to  be 

enforced  by  execution,  is  not  bound  to  seek  his  remedy  by  motion 
for  a  stay  of  proceedings  in  the  suit  in  which  the  judgment  was 
rendered,  as  provided  by  sec.  5106,  R  S.  of  U.  S.,  but  may,  before 
obtaining  his  discharge,  bring  an  action  in  equity  to  restrain  pro- 
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ceedings  on  execution  under  such  judgment;  and,  after  obtaining 
his  discharge,  may  obtain  leave  of  court  to  file  a  supplemental 
complaint  setting  up  the  discharge,  and  obtain  a  perpetual  injunc- 
tion against  such  proceedings.  Ibid 

Bakes  and  Banking.    See  Bills  and  Notes. 

Bill  of  Exceptions.    See  Appeal  (B.),  1,'  5,  6, 11, 13.    Mobtoaoes,  7. 

BILU3  AND  NOTES. 

See  PABTNERSHIf .     PLEADING,  5.     SURETYSHIP. 

A  certificate  of  deposit  issued  by  a  banker  in  the  ordinary  form  (rf 
such  instruments  is,  in  substance  and  legal  efitect,  a  negotiable  prom- 
issory note.    Curran  v.  Witter^  16 
Books  of  Account.    See  Evidence,  1. 

BUEDEN  OP  Proof.    See  Debtor  and  Creditor,  7.    Parties,  8.  Rail- 
roads (B.),  3.    Wills,  3. 
.  Burglary.    See  Criminal  Law,  3-7. 
Capacity.    See  Wilis. 

CASES  CRITICISED,  DISTINGUISHED,  Era 

1.  Bartelt  v,  Brauwtdorf,  57  W.  8.    See  No.  23. 

a.  Chapman  v,  Wadleigh,  38  W.  267.    See  No.  8. 

8.  CMs,  Baumbach  Co.  v.  Miller,  67  W.  195.    See  No.  17. 

4.  Cole,  Will  of,  49  W.  179  (as  to  burden  of  proof  of  sanity),— a  re- 

mark in  the  opinion  explained.     Will  of  Silverthom,  379 

5.  Conqar  v.  Chamberlain ,  14  W.  258 ;  Morehouse  v.  Comstock,  43  W. 

626  (as  to  consideration  for  warranty),  distinguished.  CoUeiU  t». 
Weed,  433 

6.  Cummings  v,  Nat.  Furnace  Co.  60  W.  603  (as  to  presumption  of 

negligence),  distinguished.  Miller  v.  C,  M.  &  St.  P.  R.  Co.   189, 190 

7.  Delorme  v.  Ferk,  24  W.  201 ;  Meade  v.  Gilfoyle,  64  W,  18  (as  to  de- 

scription of  land  in  tax  deeds),  distinguished.    Murphy  v.  HcM, 

206 

8.  Dohhs  V.  EnearU  4  W.  451;  Hall  v.  Hinckley,' d2  W.  362;  JRee$  v. 

Ludington,  13  W.  276;  Chapman  v.  Wadleigh,  33  W.  267;  Lamp- 
son  V.  Bou^n,  41  W.  484;  Hewett  v.  Currier,  63  W.  386;  Paine  v. 
Woodtcorth.  15  W.  298  (as  to  liens),  distinguished,  and  dicta  therein 
criticised.     Smith  v.  Shell  Lake  Lumber  Co.  90-94 

9.  Docter  v.  Hellberg,  65  W.  424.    See  No.  23. 

10.  Engmann  v.  Estate  of  Immel,  59  W.  249  (as  to  reviyal  of  debt  by 

part  payment),  approved.     Marshall  v.  Holmes,  5S^ 

11.  Hall  V.  Hinckley,  32  W.  362.     See  No.  8. 

12.  Hammd  v.  Schuster,  65  W.  669  (as  to  official  action  by  county  judge 

who  drew  assignment  papers),  distinguished.    Fuhrman  v.  Jones, 

501 

13.  Hewettv.  Currier,  63  W.  386.    See  No.  8. 

14.  Hogan  v.  C,  M.  <&  St.  P.  R.   Co.  59  W.  139  (as  to  when  aver- 

ment or  finding  of  neghgence  is  a  mere  conclusion  of  law),  dis- 
tinguished.    Washburn  v.  C.  &N.  W.  R.  Co.  481 
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15.  Bode  v:  BaUeftt  58  W.  484;  KoOock  v.  Parcher,  59  W.  899  (aa  to 
statute  of  frauds),  distinguished.     WUlard  v,  Bosshard,  457 

10.  Jcuikson  V.  State,  55  W.  589  (as  to  proof  of  title,  in  burglary),  dis- 
tinguished.   NichoUa  v.  State,  434 

17.  Kloeckner  v.  Bergatrom,  67  W.  197;  Chas.  Baumbach  Co,  v.  Mil- 

ler, id.  449  (as  to  rights  of  assignee),  followed.  Frost  v.  Citizen^ 
Nat  Bank,  234,  240 

18.  Kollock  V.  Parcher,  52  W.  899.    See  No.  15. 

19.  Lampson  v.  Bowen,  41  W,  484.    See  No.  8. 

20.  Law9on  v.  Schnellen,  83  W.  288;  Phillips  v.  Albany,  28  W.  840; 

Lvnch  V.  K,  L.  F,  <fc  M.  R,  Co,  57  W.  480;  Nevil  v.  Clifford,  55 
W.  161 ;  WUlard  v,  Coinstock,  58  W.  565  (a3  to'  injunction  against 
town  or  county  officers),  distinguished.    Sage  v.  Flfield,     551,  552 

21.  Lynch V.  E.,  L,  F,  db  M.  R.  Co,  57  W.  430.    See  No.  20. 

22.  Meade  v.  Qilfoyle,  64  W.  18.    See  No.  7. 

28.  Messer  v,  Oestreich,  52  W.  696;  Bartdt  v,  Brawisdorf,  57  W.  8; 
Docter  v.  Hellberg,  65  W.  424  (as  to  measure  of  damages),— a 
clerical  error  corrected.    Setnple  v,  Wharton,  627,  686 

24.  Morehouse  v,  Comstook,  42  W.  626.  See  No.  5. 

25.  NevU  V,  Clifford,  55  W.  161.    See  No.  20. 

26.  Olinger  v.  Liddle,  55  W.  621  (as  to  notice  of  appeal),  distinguished. 

Irvinv.  Smith,  228 

27.  Paine  v.  Woodujorth,  15  W.  298.    See  No.  8, 

28.  Phillips  V.  Albany,  28  W.  840.    See  No.  20. 

29.  Rees  v.  Dudingtan,  18  W.  276.    See  No.  8. 

80.  Sarbecker  v.  State,  65  W.  171  (as  to  sale  of  intoxicating  liquors),  dis- 
tinguished.   Peitz  V,  State,  548 

*81.  SoarUan  v.  ChUds,  88  W.  668  (as  to  sale  of  liquors  by  manufacturer), 
distinguished.    Peitz  v.  State,  538,  542 

82.  Webster  v.  Phoenix  Ins,  Co,  86  W.  67  (as  to  waiver  of  forfeiture), 
distinguished.    Bonneville  v.  Western  Ass.  Co.  wSi 

88.  WiOard  v,  Comstock,  58  W.  565.    See  No.  20. 

Gausb  of  AonoN.    See  Action  (A.). 


CENSUS. 

See  Excise  La.ws,  1. 

Ch.  58,  Laws  of  1885,  was  repealed  by  ch.  161,  Laws  of  1885.  Aa 
the  latter  act  does  not  provide  for  an  enumeration  of  the  inhabit- 
ants of  an  unincorporated  village  separate  from  the  town  in  which 
it  is  situated,  an  omission  to  make  such  separate  enumeration  does 
not  render  the  taking  of  the  census  improper  or  insufficient  within 
the  meaning  of  sec.  11  of  the  act,  and  such  omission  cannot  be 
supplied  under  that  section.    State  ex  rel,  Terry  v,  Keaough,     185 

Cebtaintt. 

In  description  of  chattels.    See  Chattel  Mortoaoes,  1, 

In  description  of  land.    See  Tax  Titles,  6. 
,  In  pleading.    See  Pleading,  6. 

Gebtifioatb  of  Deposit.     See  Bilus  and  Notes.     Limitation  of 
AcnoNSy  1. 


Digitized  by  VjOOQIC 


694  nSTDEX. 


CHANGE  OF  VENUE. 

An  application  for  a  change  of  the  place  of  trial  on  the  groond  of 
prejudice  of  the  judge,  made  after  the  cause  has  bden  referred  and 
the  referee  has  made  his  report,  is  too  late.    Duffy  v*  Hickey,    880 

GHABGiNa  THB  JuBT.    See  Instructions  to  Jury. 


CHATTEL  MOBTGAGEa 
See  Fraudulent  Conveyances. 

1.  Where  the  mortgagor  identifies  and  delivers  to  the  mortgagee  cer- 

tain property  as  being  that  covered  by  a  chattel  mortgage,  and  the 
mor^^ee  takes  full  possession  thereof  with  the  consent  of  the 
mortgagor  before  the  execution  by  the  latter  of  an  assignment  for 
the  benefit  of  his  creditors,  any  insufficiency  or  want  of  certainly 
in  the  description  of  the  property  in  the  mortgage  is  thereby  cured, 
both  as  against  the  mortgagor  and  his  assignee  for  the  benefit  of 
creditors,  the  latter  having  onlv  the  same  rights  in  this  respect  as 
his  assignor.    Frost  v.  Citizens  Nat,  Bank,  284 

2.  A  mortgagor  of  chattels  may  maintain  an  action  for  the  conversion 

thereof  against  any  one  not  claiming  as  or  under  the  mortgagea 
Brickleyv.  Walker,  5«8 

CmES.    See  MuNiciPAii  Corporations. 

Claims.    See  Agency,  1.    Estates  of  Decedents.    Highways,  4 

Co-employees.    SeeRAiLR0AD»(B.),  2. 

Competency. 
Of  person  to  make  a  will.    See  WiLiiS. 
Of  witnesses.    See  Evidence,  14, 15.    WiLiiS,  3. 

Complaint.  See  Assault  and  Battery,  2.  Bankruptcy,  4  Ooh- 
VERSION,  2.  Debtor  and  Creditor,  1, 2.  Joinder  (A.).  Judg- 
ment, 4.     Pleading,  1,  2,  4,  5,  7.    Railroads  (C),  2-4. 

Computation  of  time.    See  Tax  Titles,  1,  5. 

Condemnation  of  land.    See  Highways,  2-4.    Railroads  (A.). 

Condition. 
In  contract.    See  Contracts,  4. 
In  insurance  policy  —  Waiver.    See  Insurance,  1,  7. 
Precedent  to  satisfaction  of  mortgage.    See  Mortgages,  4. 

Confusion.    See  Logs  and  Timber,  8. 

Consideration.  See  Limitation  op  AcnoNS,  8.  Mortgages,  2.  Of- 
ficers.    Parties,  2.    Sale  of  Chattels,  4.    Vendor  and  Pue- 

CHASER,  2-5. 

Constable.    See  Costs,  5. 

Constitutional  Law.  See  Criminal  Law,  1.  Rock  County  Munic- 
ipal Court.    Tax  Titles,  7. 
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CONTRACriB. 
See   AcooBD.    Agency.    Billb  and  Notes.    Chattel  Mobtoaobs, 

Ck>RFOBATIONS.      Ck)6T8,  4.     COUBT  AND  JUBY,  1.     DAMAGES,  8,  4. 

Debtob  AND  Cebditob.  Deed.  Evidence,  18.  Fraudulent 
Conveyances.  Instbuctions  to  Juby.  Insubance.  Intebest,  1. 
Joindeb.  Judgment,  8,  4.  Landlobd  and  Tenant.  Liens. 
Limitation  of  Actionb,  1,  8-5.  Mabbied  Women.  Mobtgages, 
1-4.  Officebs.  Pabent  and  Child.  Pabtnkbship.  Patents. 
Pleading,  5,  7.  8ale  of  Chattels.  Subbtyship.  Vendor  and 
Pubchaseb. 

1.  An  oral  agreement  by  the  grantee  of  land,  in  consideration  of  the 

conveyance,  to  furnish  a  home  to  the  grajitor  and  to  care  for  and 
support  him  during  his  life,  is  a  personal  agreenxent.  Divan  v. 
Loomi$f  160 

2.  An  agreement  that  A.  shall  procure  the  conveyance  to  B.  of  lands 

belonging  to  a  third  person,  upon  which  A.  has  discovered  a  valu- 
able quarry,  that  B.  shall  pay  for  such  land,  and  that  thereafter 
they  snail  open  and  work  the  quarry  together  and  share  the  prof- 
its equally,  is  either  an  agreement  for  a  copartnership  or  an  agree- 
ment of  copartnership,  and  for  a  breach  thereof  by  B. ,  A.  may 
maintain  an  action  for  damages.    Treat  v,  HUes,  .  844 

3.  Such  a  contract  is  not  within  the  statute  of  frauds  (sec.  2802,  R.  S.), 

as  being  for  any  interest  in  lands,  nor  (sec.  2807)  as  being  by  its 
terms  not  to  be  performed  within  one  year.  IbicL 

4.  Plaintiff  sold  machinery  for  the  defendants  on  commission,  but 

such  machinery,  not  being  paid  for,  had  to  be  taken  back.  In  an 
action  for  the  commission  on  the  sale,  defendants  claimed  that  the 
contract  as  to  compensation  was  conditional,  and  that  where  the 
machinery  had  to  be  taken  back  no  commission  was  to  be  paid.  A 
usage  to  that  effect  was  proven,  but  the  evidence  as  to  whether 
the  contract  was  conditional  or  not  was  conflicting.  The  instruo- 
tions  (stated  in  the  ppinion)  are  Jield  to  have  fairly  submitted  that 
question  to  the  jury,  and  not  to  have  been  misleading.  Cfiase  v, 
QavXU  412 

5.  An  agreement,  made  upon  the  sale  of  a  stock  of  goods,  good-will, 

etc.,  that  the  vendor  will  not  engage  in. the  same  business  in  that 
village  for.  a  period  of  five  years,  is  valid,  being  only  a  partial  or 
limited  restramt  upon  trade.     Washburn  v,  DoSchy  486 

0.  A  contract  fully  executed  by  one  party  at  the  time  of  the  making 
thereof,  is  not  within  the  statute  of  frauds,  although  by  its  terms  it 
is  not  to  be  performed  by  the  other  party  within  one  year.       Ibid, 

7.  An  oral  promise  by  an  employer  to  a  creditor  of  his  employee  to  pay 
the  debt  at  the  end  of  sixty  days  if  the  employee  continued  to 
work  for  him  during  that  time, —  the  contract  of  employment 
being  for  a  longer  time  than  sixty  days,  and  the  creditor  not  re- 
leasing his  claim  against  the  employee  or  extending  the  time  for 
its  payment, —  is  within  the  statute  of  frauds  and  void.  Willard 
V.  Bosshardj  454 

CoNTBiBunoN.    See  SuKETysmp. 

CoNTBiBUTOBY  Nbgugenoe.    See  Neguoenob»  1,  a    Pleading,   6. 
Railboads  (B.),  4. 
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CX>NVERSION. 
See  Chattel  Mortgages,  2.    Interest,  2.    Pleading,  7. 

1.  The  attachment  by  an  officer  of  chattels  not  belonging  to  the  at- 

tachment debtor,  and  his  marking  them,  and  thus  assuming  and 
retaining  control  over  them,  and  subseauently  asserting  and  justi- 
fying his  seizure  and  possession  under  tne  attachment,  is  a  oonTer- 
sion  thereof.    Brickley  v.  Walker,  M8 

2.  A  complaint  which  alleges  the  plaintiff's  ownership  of  chattels,  their 

value,  the  unlawful  conversion  and  disposition  of  the  same  by  de- 
fendant to  his  own  use,  to  plaintiff's  damage,  will  be  held  good 
after  a  trial  in  which  the  title  was  put  in  issue  and  fully  tried  and 
a  verdict  rendered  for  plaintiff,  notwithstanding  it  fails  to  allege 
the  plaintiff's  possession  or  immediate  right  of  possession.       /Ms. 

Conveyance.  See  Adverse  Possession.  Contracts,  1-8.  Corpora- 
tions. Damages,  8,  4.  Debtor  and  Creditor,  8,  9-11.  Deed. 
Mortgages,  1-8.    Tax  Titles,  6-8.    Vendor  and  Purchaser. 

Ooed-wood.    See  Liens,  2. 

CORPORATIONS. 

See  Debtor  and  Creditor,  9-11.    Insurance.    Municipal  Corpora- 
tions.   Railroads.    Vendor  and  Purchaser,  4. 

A  deed  of  land  by  a  corporation,  to  be  valid,  must,  under  sec.  2216, 
R.  S.,  be  signea  by  its  president  or  other  authorized  officer,  sealed 
with  its  seal,  and  countersigned  by  its  secretary  or  derk.  QaUo- 
way  V,  Hamilton,  651 

COSTS. 
See  Appeal  (B.),  8,  4. 

1.  A  judgment  affirming  a  justice's  judgment  was  set  aside,  and  after 

a  rehearing  a  new  judgment  of  affirmance  was  rendered  which  in- 
cluded costs  to  the  amount  of  $9.69  in  addition  to  the  costs  recov- 
ered in  the  previous  judgment  of  affirmance.  It  did  not  i^pear 
what  such  excess  was  for,  but  no  specific  objection  thereto  was 
made  in  the  circuit  court  Held,  that  the  judgment  would  not 
be  disturbed  on  aoooimt  of  such  excess.     Wold  v.  Ordway,        176 

2.  An  error  in  the  taxation  of  costs,  by  the  allowance  of  too  large  a 

sum,  is  cured  by  a  remission  of  the  excess  before  the  appeal  is  talen. 
Duffy  v.  Hickey,  880 

8.  Where  costs  have  been  taxed  on  a  former  trial  the  amount  thereof 
may  be  allowed  as  a  single  item  upon  a  final  taxation  in  favor  of 
the  same  party.  Ibid, 

4.  Under  subd.  6,  sec.  2918,  R.  S.,  as  amended  by  ch.  52,  Laws  of  1881, 
if  the  plaintiff  in  an  action  on  contract  brought  in  the  circuit 
court  recovers  more  than  $100,  he  is  entitled  to  costs,  even  though 
the  action  was  within  the  jurisdiction  of  a  justice  of  the  peace. 
Chase  v,  Oault,  ,  41B 

6.  The  return  of  a  constable  upon  a  subpoena  issued  out  of  the  circuit 
court  is  presumptive  evidence  that  it  was  servt^  as  therein  stated, 
and  that  the  charges  therein  are  proper.     Leary  v,  Leary^  663 
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.  t.  The  affidavit  of  the  attendance  of  witnesses  stated  that  they  had 
traveled  a  cotain  nnmber  of  miles.  The  court,  in  taxing  the  costs 
on  appeal  from  the  clerk,  allowed  for  twice  that  number  of  miles. 
On  appeal,  there  being  no  pretense  that  witnesses  did  not  in  fact 
travel  the  number  of  miles  allowed  for,  this  court  declines  to  re- 
verse the  judgment  Ibid. 
OouNTRRCLAiM.    See  Landlord  and  Tenant,  2.     PLEADmo,  8.    Salb 

OF  CHATTEIil,  6. 

COURT  AND  JURY. 

See  Appeal  (B.),  7,  10,  16.  Assault  and  Battery,  8.  Instructions 
yo  Jury.  Municipal  Corporations,  4.  Railroads  (B.),  4; 
(C),  1.      . 

1.  In  an  action  for  the  contract  price  for  puttine  on  a  tin  roof  (which 

was  blown  off  shortly  after  it  was  put  on),  it  is  held  that  the  evi- 
dence conclusively  shows  that  the  roof  was  not  properly  put  on  and 
fastened,  and  that  it  vas  error  to  submit  that  question  to  the  jury. 
Muth  V.Frost,  425 

2.  A  nonsuit  is  improper,  where  the  evidence,  though  contradictory, 

will  sustain  a  verdict  for  the  plaintiff.    Marshall  v.  Holmes,       655 
Court  Commissioner.    See  Voluntary  Assignment,  8. 
Ooybnants.    See  Damages,  8,  4.    Deed.    Landlord  and  Tenant,  8-5. 

CRIMINAL  LAW  AND  PRACTICE. 

1.  Where  a  person  liable  to  be  charged  criminally,  by  fraud  procures 

himself  to  be  convicted  of  the  offense,  such  conviction  is  no  bar  to 
another  prosecution,  except,  perhaps,  where  the  full  penalty  of  the 
law  has  been  imposed  and  suifered.    McFarlaru^  v.  State,  400 

2.  A  defendant  pleaded  not  guilty,  also  a  former  conviction.    A  trial 

of  the  issue  formed  on  the  latter  plea  resulted  in  a  verdict  that  the 
former  conviction  was  procured  bv  fraud  and  collusion  and  was 
no  bar  to  the  prosecution.  Held,  that  a  conviction  could  not  fol- 
low from  such  verdict,  without  a  trial  upon  the  issue  made  by  the 
plea  of  not  guifty.  Ibid, 

8.  An  information  charging  the  breaking  and  entering  of  a  freight  car, 
but  not  stating  whether  it  was  in  the  day  time  or  night  time,  is 
Tuld  sufficient  under  sec.  4410,  R.  S.,  as  charging  a  breaking  and 
entering  in  the  day  time.     Nicholls  v.  State,  416 

4.  Defendant  secreted  himself  in  a  box  which  he  procured  to  be  placed 
bv  the  agents  of  an  express  company  in  an  express  car.  His  inten- 
non  was  to  rob  the  car.  Held,  that  this  was  a  constructive  break- 
ing. Ibid, 

5«  Sec.  4411,  R.  S.,  does  not  supersede  the  common-law  doctrine  of  con- 
structive breaking,  but  merely  enlarges  its  scope  in  some  respects. 

Ibid. 

tf.  An  information  charging  the  breaking  and  entering  of  a  "  freight 
and  express  car  of  the  American  Express  Company,"  sufficiently 
ohaives  the  offense  to  have  been  committed  in  a  '*  railroad  freight 
car,'"within  the  meaning  of  sec.  4410,  R  S.  Ibid, 

7.  Under  such  an  information,  proof  of  the  exclusive  possession,  occu- 
pancy and  control  of  the  car  by  the  express  company,  is  sufficient 
proof  of  ownership.  Ibid, 
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8.  In  the  argament  of  a  criminal  case  the  diatrict  attoraer  amnnd- 
▼erted  to  the  jury  upon  the  fact  that  the  prisoner  had  not  been 
sworn.  Objection  was  made,  and  the  trial  court  ruled:  "It  is 
probably  competent  to  show  that  the  offense  had  not  been  denied." 
The  undisputed  evidence  included  the  prisoner's  Toluntary  admis- 
sions of  Kuilt.  The  record  does  not -show  the  language  used  by  the 
district  attorney,  or  the  occasion  for  it.  Held,  that  it  must  be  pre- 
sumed that  something  occurred  or  was  said  which  zandeeed  the 
remark  proper.  /Wi 

0.  An  error  in  permitting  the  district  attorney,  in  opening  the  case  to 

the  jury,  to  state  that  the  defendant  committed  a  crime  in  Ger- 
many and  fled  from  justice,  and  after  landing  in  this  ooantry  oooi- 
mitted  another  crime,  etc.,  is  held  to  render  a  new  trial  neoeasair, 
although  the  trial  judge,  in  ruling  that  such  statement  could  be 
made,  suggested  that  the  fact  that  the  accused  had  committed  one 
crime  was  no  evidence  that  he  committed  the  crime  for  which  he 
was  being  tried,  and  afterwards  instructed  the  jury  not  to  regard 
such  statement  and  that  it  was  not  in  the  case.    Scuue  r.  StcUe,  590 

10.  When  the  first  witness  for  the  prosecution  was  called  he  did  not  re- 

spond, and  the  district  attorney  said,  **  Perhaps  somebody  has  got 
hold  of  him."  Being  reproved  by  the  trial  court,  he  said  "I  will 
prove  it  before  I  get  through.*'    Held,  improper.  Ibid. 

11.  If  counsel  are  allowed  to  accompany  the  jury  upon  a  view  of  a 

place  where  a  crime  is  alleged  to  have  been  conmiitted,  they  should 
not  be  allowed,  while  there,  to  discuss  the  localities  or  call  the  st- 
tention  of  the  jury  to  the  facts.  Ibid, 

12.  Qucere,  whether  a  view  may  be  taken  in  the  absence  of  a  d^endant 

who  has  not  expressly  waived  his  right  to  be  present.  Ibid. 

18.  The  object  of  a  view  is  merely  to  assist  the  lurors  in  weighing  and 
applvmg  the  evidence.  The  knowledge  derived  from  the  view 
itself  is  no  part  of  the  evidence.  Ibid 

Cboss-Examination.    See  Evidence,  16. 

Custom.    See  Agency,  2.    Contracts,  4. 

DAMAGES. 

See  Assault  and  Battery,  2.  Deed,  1.  Evidencb,  8,  4  Instruc- 
tions TO  Jury,  2.  Insurance,  8.  Judgment,  8,  4.  Landlobd 
AND  Tenant,  3-6.  Logs  and  Timber.  Pleading,  8.  Railroads 
(A.).    Sale  op  Chattels,  5. 

1.  In  an  action  for  personal  injuries,  reasonable  expenses  for  medical 

attendance  are  a  proper  element  of  damages.  Hxdekan  v.  G.  B., 
W.  A  St  P.  R,  Co.  5S0 

2.  Where  an  instruction  states  the  different  matters  to  be  oonsidered 

in  estimating  damages,  an  exception  should  be  to  the  spedfic 
matter  claimed  to  be  improper  and  not  to  the  whole  instruction. 

Ibid. 

8.  Where  the  title  fails  to  only  a  part  of  the  land  conveyed,  the  grantee 
may  recover  in  an  action  on  the  covenants  of  seizin  and  right  to 
Gonvev,  or  upon  an  agreement  to  convey,  such  a  fractional  )Murt  of 
the  whole  consideration  paid  as  the  value,  at  the  time  of  the  pur- 
chase, of  the  piece  to  which  the  title  fails  bears  to  the  value  of  the 
whole  piece  purchased,  and  interest  thereon  during  the  time  he  has 
been  deprived  of  the  use  of  such  fractional  part,  Imt  not  exoeeding 
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nx  years.  A  clerical  error  in  the  attconpted  statement  of  the  rule 
in  Meaner  v.  Oestreieh,  52  Wis.  094  (inadvertently  repeated  in  Bar- 
tdt  V,  Braunadorf^  57  id.  8,  and  Doeter  v,  HelWerg,  65  id.  424),  cor- 
rected.   Semplev.  Whorton,  -  626 

4.  Such  values  may  be  shown  by  parol  evidence,  and  are  to  be  deter- 

mined from  the  actual  and  visible  conditions  of  the  several  parts 
at  the  time  of  the  purchase,  and  not  from  the  conditions  then  sup- 
posed to  exist  or  contemplated  by  the  parties.  IbiiL 
Taylor,  J. ,  dissenting,  is  of  the  opinion  that  the  rule  of  damages 
above  stated  is  merely  a  general  rule  for  determining,  in  ordinary 
cases,  the  amount  paid  for  the  part  to  which  title  fails,  and  that  it 
should  not  be  applied  in  a  case  where  it  turns  out  that  such  part  is 
of  more  value  than  any  of  the  other  parts  of  the  tract  purchased, 
not  on  account  of  anything  in  the  contemplation  of  the  parties, 
but  by  reason  of  facts  which  neither  of  them  knew  at  the  time  and 
which  tlie  purchaser  did  not  take  into  consideration  when  purchas- 
ing or  in  fixing  the  price  which  he  was  willing  to  pay.             Ibid, 

5.  A  verdict  awarding  $966.66  to  a  laboring  woman  whole  leg  was 

broken  and  permanentlv  injured  by  reason  of  a  defective  sidewalk, 
held  notf  excessive.    Schroth  v,  Prescott,  678 

Death  caused  by  negligence.    See  Evidbnce,  2,  4.    Pleading,  1. 

DEBTOR  AND  CREDITOR 

49eeAoooRD.  AaENCY.  Bankruptcy.  Chattel  Mortgages.  Con- 
tracts,  7.  Estates  of  Decedents.  Evidence,  18.  Fraudulent 
Conveyances.  Garnishment.  Homestead.  Interest,  1.  Judg- 
ment, 8,  4.  Liens.  Limitation  op  Actions,  8-5.  Married 
Women.  Mortgages.  Partnership.  Payment,  1.  Receivers. 
Suretyship.    Voluntary  Assignment. 

1.  To  entitle  one  creditor  to  reach,  bv  petition  in  the  nature  of  a  cred-  - 

iters'  bill  in  equity,  money  in  the  hands  of  the  court  apparently 
belonging  to  another  creditor  of  the  common  debtor,  the  petitioner 
must  show  that  he  has  exhausted  his  remedy  at  law  against  the 
debtor,  or  that  he  has  a  specific  lien  upon  the  money  by  virtue  of 
an  attachment  or  execution  levied  upon  the  same  or  upon  the  prop- 
erty from  the  sale  of  which  the  fund  arose.    Meissner  v,  Meissnery 

836 

2.  An  allegation  in  such  petition  that  the  petitioner  was  induced  not 

to  intervene  with  other  creditors  in  a  former  proceeding  against 
the  same  fund,  by  a  promise  of  the  creditor  to  whom  such  fund 
apparently  belonged  that  if  the  intervening  creditors  should  suc- 
ceed the  balance  of  the  fund  after  paying  tliem  should  be  applied 
upon  the  petitioner's  judgment,  shows  a  waiver  of  the  petitioner's 
right  to  intervene,  and  is  a  sufficient  ground  for  dismissing  the 
petition.  Ibid, 

3.  Deeds  and  contracts  for  land,  running  to  a  maiTied  woman,  are 

prima  fade  evidence  of  her  title  to  the  land  and  to  the  timber  cut 
therefrom,  as  against  her  husband's  creditors.   Brickley  v,  WalkeVy 

563 

4.  Policies  of  insurance  upon  lumber  in  the  names  of  a  wife  and  • 

daughter  are  admissible  in  evidence,  in  an  action  by  them  for  the 
conversion  of  such  lumber  by  attaching  creditors  of  the  husband 
and  father,  as  tending  to  show  that  they  treated  the  property  as 
their  own.  Ibid. 
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5.  Eividenoe  to  show  the  sources  from  which  the  wife  and  dsoghtcr 

acquired  money,  with  which  to  buj  land  or  timber  from  which 
such  lumber  was  made,  is  admissible  in  such  action.  Ibid. 

6.  Evidence  is  not  admissible  in  such  action  to  show  that  acooants  re- 

lating to  contracts  with  the  plaintiffs  were  kept  by  the  other  ocm- 
tractmg  parties  in  the  name  of  the  husband  and  father,  unless  the 
plaintiffs  knowledge  of  or  acquiescence  in  their  being  so  kept  is  also 
shown.  Ibid. 

7.  Where  a  wife  claims  title  to  property  seized  on  execution  against 

her  husband,  even  though  by  conveyance  from  him  to  her,  the 
burden  of  proof  is  upon  her  merely  to  show  that  she  purchased  for 
a  valuable  and  adequate  consideration  paid  out  of  her  separate  es> 
tate,  or  by  some  other  person  for  her;  and  the  burden  of  provii^ 
the  conveyances  to  have  been  in  fraud  of  the  husband^s  creditors  ts 
upon  such  creditors.  Ibid. 

8.  The  fact  that  a  husband  is  insolvent  does  not  preclude  him  from  pay- 

ing to  his  wife  a  valid  debt,  due  from  him  to  her  for  money  loaned, 
thus  preferring  her  to  other  creditors.  Ibid. 

9.  A  subsequent  ratiUcacion  of  a  deed  of  corporate  land  executed  only 

by  the  president,  cannot  affect  the  lien  of  an  intervening  judg- 
ment creditor  of  the  corporation.     Ocdloway  v,  Hamilton,         661 

10.  A  deed  of  corporate  land,  executed  without  authority  by  the  presi- 

dent of  the  corporation,  on  the  eve  of  its  insolvency,  not  followed 
by  a  change  oi  possession  before  the  levy  of  an  execution  by  a 
creditor,  will  not  confer  an  equitable  title  as  against  such  creditor, 
though  there  had  been  previous  negotiations  about  the  purchaae 
and  the  purchase  money  was  paid.  Ibid, 

11.  Where  a  judgment  has  become  a  specific  lien  upon  land  actually  be- 

longing to  the  judgment  debtor,  by  the  levy  of  an  execution  there- 
on, equity  will  entertain  an  action  by  the  judgment  creditor  in  aki 
of  his  execution,  without  a  previous  return  thereof,  to  remove  an 
obstruction,  such  as  a  fraudulent  conveyance  of  the  land,  which 
will  prevent  a  sale  at  full  value.  Ibid, 

Decoiarations.    Bee  Mortqagbs,  8. 

DEED. 

Bee  Adverse  Possession.  (Corporations.  Damaobs,  8,  4  Debtor 
AND  Creditor,  8,  9-11.  Mortoaobs,  1-4.  Tax  Tttlks,  6-a 
Vendor  and  Purchaser,  2-4,  8. 

1.  Land  conveyed  by  warranty  deed  had  been  sold  for  taxes,  but  the 

right  of  redemption  remained.  Held,  that  there  was  no  breach  of 
the  covenant  of  seizin,  but  at  most  an  outstanding  incumbrance, 
upon  paying  which  the  grantee  might  recover  on  the  covenant 
against  incumbrances.    Sample  v,  Wharton,  <^ 

2.  A  wife  who  joins  with  her  husband  in  the  execution  of  a  deed,  mardy 

for  the  purpose  of  barring  her  dower,  is  not  personally  liable  on 
the  covenants  in  the  deed.  IbUL 

Default.    See  Judgment,  1,  4. 

Definitions.    See  Words  and  Phrases. 

Delay.    See  Limitation  op  Actions,  6. 

Delivery.    See  Sale  of  Chatteus,  6. 

Demand.    See  Limitation  of  AcnoNs,  1.    Plbadino,  % 
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Dbmubreb.    See  Plradino,  4. 

Description.    See  Chattel  Mortgages,  1.    Tax  Titles,  6,  7. 
Discretion.     See  Estates  of  Decedents.     Evidbnce,  8,  19.    Judg- 
ment, 2,  7.    New  Trial,  3,  4.    Receivers,  1. 

Dbstrict  Atiornsy.    See  Criminal  Law,  8-10. 
DrroHBS  AND  Drains.    See  Highways,  8,  4. 

DIVORCE. 

Every  provision  made  in  a  judgment  of  divorce  for  the  support  of  the 
wife,  unless  it  is  expressly  declared  to  be  a  division  and  partition 
of  the  estate  of  the  husband,  will  be  construed  as  alimony,  and  tlie 
court  may  afterwards,  under  changed  circumstances,  modify  such 
judgment  as  may  be  just.    Blake  v.  Blake^  803 

DoMiciLB.    See  Voluntary  Assignment,  6. 

Dower.    See  Deed,  2. 

EIjectment.    See  Adverse  PossEssioNf 

Eminent  Domain.    See  Highways,  2-4.    Railroads  (A.).  * 

Eqxtity.  See  Bankruptcy,  4.  Debtor  and  Creditor,  1,  2.  10,  11. 
Fraudulent  Conveyances.  Highways.  5.  Judgment,  6.  Liens. 
Mortgages.  Navigable  Rivers.  Patents,  3.  Payment,  1.  Re- 
ceivers.   Suretyship.    Vendor  and  Purchaser,  5,  6. 

ESTATES  OF  DECEDENTS. 
See  Agency,  1.    Highways,  1.     Limitation  of  AcnoNs,  2.    Wills. 

A  claim  against  a  decedent  based  upon  a  foreign  judgment  was  dis- 
allowed on  the  ground  that  such  judgment  was  void  for  want  of 
jurisdiction.  Held,  that  upon  application  made  thereafter  in  due 
time  the  county  court  should  have  extended  the  time  for  present- 
ing claims,  so  as  to  allow  a  claim  to  be  presented  based  upon  the 
original  demand  upon  which  such  judgment  was  founded.  Smith 
V,  Orady.  215 

Estoppel.    See  Homesteads,  1.    Insurance,  1,  7. 

EVIDENCE. 

See  Agency,  1.  Appeal  (B.).  1, 6,  7, 10,  13, 14, 16.  Assault  and  Bat- 
tery, 2-4.  Costs,  5.  Court  and  Jury.  Criminal  Law,  8-13. 
Damages,  1,  4.  Debtor  and  Creditor,  3-7.  Fraudulent  Con- 
veyances. Landlord  and  Tenant,  1,  2.  Mortgages,  8,  5,  7. 
Negligence,  1.  New  Trial.  1,  3.  4.  Railroads  (A.),  1,  2;  (B.\ 
4;  (C),  1,  Replevin.  Sale  of  Chattels,  4.  Tax  Titles,  1,  2,  5. 
Vendor  and  Purchaser,  2,  7.    Wills. 

!•  A  witness  may  properly  testify  that  entries  made  bv  him  in  a  book 
of  account  are  correct,  although  he  has  no  independent  recollection 
of  the  transactions  thus  entered.    Curran  v.  Witter,  16 

2.  Where  the  death  of  plaintiflTs  intestate  is  alleged  to  have  resulted 
from  injuries  caused  by  defendants  negligence,  testimony  as  to  the 
expressions  of  pain  uttered  by  the  deceased  at  the  time  she  claimed 
to  be  injured,  and  from  that  time  to  her  death,  and  indicating 
where  such  pains  were  located,  is  admissible.  MoKeiguev,  Janes- 
viUe,  50 
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8.  Evidence  that  some  of  the  younger  children  of  plaintiff'8  int 

were  in  poor  health  is  competent  as  tending  to  show  that  her 
death  was  a  pecuniary  loss  to  them  especially.  So,  also,  evidence 
tending  to  show  that  the  children  had  no  means  of  support  of  their 
own  is  admissible.  IbitL 

4.  In  an  action  to  recover  damages  for  the  death  of  a  person,  annnity 
tables  are  admissible  in  evidence  as  tending  to  show  the  numbor 
of  years  the  deceased  would  probably  have  hved.  IbkL 

6.  In  a  foreclosure  action  the  plaintiffs  claimed  as  assignees  of  the  note 
and  mortgage.  There  was  no  written  assignment,  and  the  mort- 
gagee was  d«uL  The  defendants  claimed  that  the  note  and  mortgage 
had  belonged  to  the  wife  of  the  mortgagee  and  had  been  paid  to 
her  by  them.    Held: 

(1)  Statements  of  the  mortgagee,  made  before  his  death  to  a  third 
person,  tending  to  show  that  he  had  sold  the  note  and  mc«tgage  to 
the  plaintiff's  assignor,  were  admissible. 

(2)  Evidence  as  to  what  the  mortgagee  said  when  the  note  and 
mortgage  were  given,  offered  to  show  that  they  belonged  to  his 
wife.,  was  not  admissible  t<t defeat  the  plaintiff's  title  derived  front 
such  mortgagee.    Lehman  v,  Sherger^  14fi 

6.  A  witness  was  allowed  to  testify  to  his  opinion  of  the  value  of  a 

stock  of  goods,  after  he  had  stated  that  he  made  no  particular  ex- 
amination of  them.  He  was  fully  cross-examined  and  gave  the 
reasons  for  his  opinion.  The  goods  had  never  been  invoiced,  and 
none  of  the  other  witnesses  on  either  side  knew  much,  if  any- 
thing, more  about  the  goods.  Held,  that  the  testimony  could  not 
have  misled  the  jury  or  prejudiced  the  appellants.  Baum  v,  Bo§- 
worth,  IM 

7.  The  question  being  whether  the  ice-box  for  the  price  of  which  the 

action  was  brought  was  properly  constructed  to  fulfil  its  purposes, 
and  the  plaintiff  having  testified  that,  as  on  all  other  ice-boxes, 
his  work  was  done  in  a  good,  substantial,  and  workmanlike  man- 
ner, but  there  being  no  evidence  of  any  other  similarity  in  the 
boxes,  it  was  not  competent  for  the  defendant  to  ask  if  the  plaint- 
iff ever  got  or  asked  for  his  pay  for  one  of  the  other  boxes,  or  to 
show  how  one  of  the  other  boxes  **  turned  out.**  Morawdz  v. 
McOovem,  «li 

8.  The  admission  of  evidence  in  repl^,  which  should  have  been  given 

in  opening  the  case,  is  a  matter  m  the  discretion  of  the  trial  coart 
and  if  the  opposite  party  has  not  been  injured  by  its  admission  out 
of  its  proper  order  the  judgment  will  not  be  reversed  therefor. 
Duffy  V,  Hickey,  880 

0.  Tlie  admission  of  improper  evidence  by  a  referee  is  not  ground  for  a 
reversal  if  there  was  sufficient  evidence  properly  admitted  to  sus- 
tain the  findings.  Rid. 

10.  Evidence  admitted  for  a  specific  purpose  onljr  cannot  be  used  for  any 

other  purpose  in  the  case.  Cayon  v.  Dwelling  House  Ins.  Co.    510 

11.  This  court  cannot  say  that  it  was  error  to  exclude  a  witness  offered 

in  rebuttal,  unless  the  appoUant  told  the  trial  court  what  facts  be 
wished  to  prove  by  such  witness.    Piano  Mfg.  Co.  v.  Fratdey,  577 

12.  The  remarks  made  to  the  jury  by  defendant's  attorney,  in  com- 

menting upon  the  testimony  of  a  witness  in  this  case,  held  not 

sufficient  cause  for  reversingthe  judgment.  Ibid. 

18.  In  an  action  to  charge  two  persons  as  partners  upon  a  note  executed 

by  one  of  them  in  a  firm  name,  parol  evidence  is  admissible  to 
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riiow  that,  at  the  time  of  thehr  exeoutmg  a  oontract  with  the  plaint' 
iff,  on  which  such  note  was  based,  it  was  understood  between  the 
parties  that  no  partnership  was  formed ;  but  not  to  show  that  one 
of  them  was  not  to  be  bound  for  the  performance  of  the  contract. 

IhicL 

14.  An  admission  made  by  a  party  to  an  attorney,  relative  to  his  lia- 

bility on  a  note  which  he  knew  such  attorney  had  in  charge  for 
collection,  is  not  privileged,  so  as  to  be  inadmissible  against  him  in 
an  action  thereon,  by  reason  of  «ich  party's  having  employed  the 
same  attorney  in  a  matter  entirely  disconnected  therewith,  such  as 
the  collection  of  claims  in  his  own  favor.  Ibid, 

15.  In  an  action  against  F.  and  S.  as  partners,  F.  denied  the  partnership. 

S.  had  delivered  a  package  of  claims  purporting  to  belong  to  F.  & 
S.  to  an  attorney,  saying  that  directions  would  be  found  in  the 
package.  At  the  same  time,  and  before  the  package  was  opened, 
the  attorney  received  a  telegram  from  F. :  **  Have  you  got  F.  & 
S.  amounts  to  collect?  "  Hdd,  that  such  telegram  was  not  privi- 
leged as  being  a  confidential  communication  between  a  client  and 
his  attorney.  Ibid, 

16.  If  part  of  a  conversation  between  a  witness  and  a  defendant  is  in- 

troduced in  evidence  by  the  plaintiff,  the  defendant  may  properly 
be  permitted  to  testif v  as  to  the  whole  of  such  conversation,  in- 
ducting what  he  himself  said ;  but  he  cannot  do  so  if  the  conversa- 
tion was  first  drawn  out  of  plaintiff's  witness  by  him  on  cross- 
examination.  Ibid, 
!?•  'Btoof,  by  the  scale  and  otherwise,  of  the  whole  quantity  of  logs 
which  had  been  stored  in  a  mill  pond,  together  with  evidence  of 
the  quantity  of  lumber  sawed  from  what  remained  after  the  de- 
fendant had  converted  a  portion  of  them,  is  admissible  to  show  the 
quantity  converted,  although  it  is  conceded  that  the  saw-bill  gen- 
erally differs  from  the  scale.     Walker  v.  Duncan,  624 

18.  P&iol  evidence  is  admissible  to  show  whether  a  receipted  bill  for  the 

amounts  of  judgments  and  costs  in  certain  actions  specified,  given 
on  settlement  of  a  creditors'  suit  pending  thereon,  was  understood 
and  intended  by  the  parties  at  the  time  to  evidence  a  settlement  of 
an  appeal  in  one  of  tnose  actions.     Chapman  v,  Sutton,  657 

19.  The  court  before  which  an  action  has  been  tried  without  a  jury  may 

properly,  even  after  the  case  has  been  submitted  end  its  decision 
nas  been  announced,  open  the  case  for  further  evidence,  if  it  ap- 
pears that  new  and  material  evidence  has  been  discovered  by  the 
defeated  party  since  the  submission ;  and  this  it  may  do  without 
imposing  terms.     Leary  v,  Leary,  662 

EzoEPnoNS.    See  Appeal  (B.),  1,  5,  6, 11, 12. 


EXCISE  LAWa 

See  Census. 

1.  For  the  purpoee  of  ascertaining  the  amount  to  be  paid  for  licenses 
to  sell  mtoxicating  liquors  in  towns,  under  sec.  1,  ch.  296,  Laws  of 
1885,  the  question  whether  there  is  a  city  or  village  containing 
more  than  500  inhabitants  within  the  boundaries  of  any  town  can 
be  determined  only  in  the  way  prescribed  by  that  act,  viz.,  **  by 
the  last  preceding  enumeration  by  the  state  or  general  govern- 
mmtt»"    State  ex  reL  Terry  v,  Keaaugh,  185 
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S.  Under  sea  4,  ch.  296,  Laws  of  1885,  a  brewer  cannot  eetabliah  an 
agency  for  the  sale  of  his  beer  m  a  town  away  from  his  place  of 
business,  and  sell  to  such  persons  as  desire  to  purchase,  withoat 
obtaining  a  license  from  the  authorities  of  the  town  where  the  sale 
is  made.  Seanlan  v.  Childs,  38  Wis.  668,  distinguished.  Cassoday 
and  Orton,  JJ.,  dissent.    Peitz  v.  State,  538 

ExficunoN.    See  Debtor  and  Creditor,   1,   11.    Homestead.    Bb- 

PLEViN,  1.  Suretyship,  2. 
Executors  and  Administrators.    See  Hioewayb,  1.    Ldotation  or 

Actions,  2.    Wilia 
Exemptions.    See  Homestead.    Voluntary  Assionicknt,  8. 
Fellow-Servants.    See  Railroads  (B.),  2. 

FENCES. 

1.  Notice  of  the  meeting  of  the  fence  viewers  to  examine  a  fence  and 
ascertain  the  expense  thereof,  under  sea  1897,  R.  S.,  must  be 
served  upon  the  owner  or  occupant  of  the  land  in  the  same  way 
that  the  notice  required  by  sec.  1393  must  be  served,  L  e.  as  a  sum- 
mons is  served  in  a  civil  action  before  a  justice  of  the  peace.  If 
not  so  served  the  proceedings  of  the  fence  viewers  are  withoat 
jurisdiction.     Voelz  v,  Breitenfidd,  491 

8l  Under  sec.  1897,  R.  S.,  requiring  the  certificate  of  the  fence  viewers 
to  state  the  *'  amount  of  the  expense  of  such  building,"  etc.,  a  cer- 
tificate stating  only  that  the  '*  value  of  such  rebuilding  is  fSS,**  is 
void.  ririd. 

8.  Sec.  1897,  R  S.,  is  a  highly  penal  statute,  and  its  provisions  must  be 
strictly  complied  with.  Ibid, 

Findings  of  Fact:  Exceptions.    See  Appeal  (B.),  1. 

Forcible  Entry,  etc.    See  Rock  Ck>UNTY  Municipal  Court,  2. 

Foreclosure.    See  Evidence,  5.    Mortoaoes,  4-7. 

FoREiON  Judgment.    See  Jurisdiction. 

Forfeiture.    See  Insurance,  1-8. 

Fraud.  See  Accord  and  SATisFAcnoN.  Criminal  Law,  1, 2.  Dkbtob 
AND  Creditor,  8-8, 11.  Fraudulent  Conveyances.  Insurance, 
8,  4.  Vendor  and  Purchaser,  6.  Voluntary  Assignmsmt, 
1,4-6. 

Frauds,  Statute  of.  See  Contracts,  8,  6,  7.  Sale  of  Chattei^ 
6,  7.    Vendor  and  Purchaser,  8,  6-8. 

FRAUDULENT  CONVEYANCEa 

See  Debtor  and  Creditor,  8-8, 11.    Voluntary  Assignment,  t 

The  evidence  in  this  case  shows,  among  other  things,  that  a  whole- 
sale mercantile  firm,  to  secure  a  debt  due  from  an  insolvent  retail 
dealer,  took  a  mortgage  of  his  entire  stock  in  trade  and  fixtures 
(being  everything  he  had  not  exempt  from  execution)  worth  nearly 
three  times  the  amount  of  the  debt ;  that  nominally  the  mortgagees 
took  possession  and  placed  the  debtor's  brother  in  charge  of  the 
coods,  but  in  fact  the  debtor  attended  to  the  business  much  as  be- 
fore, making  sales  as  usual  and  taking  goods  from  the  atook  for  his 
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own  ooDsuiDptioD,  the  mortgagees  famishing  more  goods  to  keep 
up  the  stock ;  that  the  mortgagees  never  asked  or  received  an  ac- 
counting of  the  goods  sold  from  the  mortgaged  stock ;  that  after 
about  three  months,  the  other  creditors  becoming  pressing,  the 
mortgagees  had  the  property  sold  at  auction  on  one  day's  notice, 
bidding  it  in  themselves,  and  again  placed  the  debtor  in  charge  of 
tne  business ;  that  the  goods  mortgaged  were  never  inventoried ; 
that  since  the  auction  sale  a  large  part  of  the  debt  to  the  mort- 
gagees has  been  paid,  but  there  has  never  been  a  full  settlement 
showing  wliat  goods  have  been  sold  or  what  the  balance  due  is. 
Held,  that  the  mortgage  was  void,  as  having  been  given  with  in- 
tent to  hinder  and  delay  other  creditors.    Baum  v,  Bosivorth^    196 


GARNISmiENT. 

SeeLiENB,  2. 

1.  The  service  of  the  garnishee  summons  upon  the  |)rincipal  defendant 
under  sec.  2756.  R.  S.,  is  not  a  prerequisite  of  jurisaiction,  but  is 
merely  a  notice  in  a  proceeding  in  rem,  jurisdiction  of  the  res  be- 
ing acquired  by  service  upon  the  garnishee.     Winner  v,  Hoyt,  278 

d.  Where  the  garnishment  is  in  aid  of  execution  upon  a  judgment 
against  partners,  both  of  whom  appeared  in  the  principal  action, 
and  where  the  property  sought  to  be  reached  had  been  assigned  to 
the  garnishee  by  the  firm,  service  of  the  garnishee  summons  upon 
one  partner  is  sufticient  to  prevent  the  service  upon  the  garnishee 
from  becoming  void  and  of  no  effect.  Ibid. 

3.  Where  a  garnishee  summons  has  been  placed  in  the  hands  of  the 

sheriff  of  the  county  where  the  principal  defendant  resides,  and 
the  sheriff  is  unable,  after  due  diligence,  to  find  such  defendant  in 
the  county,  and  ascertains  that  he  has  no  usual  place  of  abode 
with  any  family  or  person,  and  is  informed  that  he  has  left  the 
county  to  be  absent  traveling  until  after  the  time  limited  for  the 
service  of  such  summons  has  expired,  and  is  unable,  after  due  dili- 
gence, to  ascertain  where  he  could  be  found  at  any  particular  time 
within  the  period  so  limited,  so  that  service  could  be  made  on  him 
at  that  place,  such  sheriff  is  justified  in  returning  that  after  due 
diligence  service  could  not  be  made  on  such  defendant  within  the 
state.  Ibid. 

4.  Winner  v.  Hoyt,  followed.     Coming  v.  Hoyt,  294.    Emil  Kiewert 

Co.  V.  Hoyt,  296 

GROwiNa  Crops.    See  Landlord  and  Tenant, 
Guaranty.    See  Officers.    Suretyship. 

HIGHWAYS. 

See  Municipal  Corporations,  2.  4.    Nayiqablb    River&     Nbgu- 
OBNCB,  1.    Railroads  (C),  2. 

I .  If  a  person  injured  by  reason  of  the  insufficiency  or  want  of  repain 
of  a  highway  dies  within  ninety  days,  the  fact  that  the  notice  re-' 
quired  by  sec.  1889,  R.  S.,  was  not  given,  ;does  not  defeat  an  action 
brought  b^.the  administrator  under  sec.  4255,  R.  S.  It  is  not 
necessary  m  any  case  for  the  administrator  to  give  such  notice. 
KoKeigue  v.  JanesvUUf  60 

Vol.  68—45 


Digitized  by  VjOOQIC 


706  INDEX. 


2.  Within  ten  days  after  the  determination  of  the  supervisors  toby  oat 
a  highway  under  sec.  1275,  B.  S.,  the  applicant  must  pay  the 
amount  assessed  as  advantages  and  thus  secure  the  filing  of  the 
order.  If  he  fails  to  do  so,  it  will  be  deemed,  under  sec  12CH^,  R.  S., 
that  the  supervisors  have  decided  against  his  applicatioo.  l^€Ue  ex 
reL  Oiblin  v,  Sup'ra  of  Toion  of  Union,  158 

8.  The  supervisors  have  no  power  to  appoint  appraisers  under  sea  1237. 
R.  S.,  except  upon  application  by  toe  owner  or  occupant  of  the  land 
entered  upon  or  used.  State  ex  rel.  Smith  v,  Sup'rs,  etc  of  Town 
of  Leon,  502 

4»  A  claim  for  damages  filed  by  such  owner  or  occupant  with  the  town 
derk  in  order  that  it  might  be  laid  before  the  board  of  audit,  can- 
not be  construed  as  an  application  for  the  appointment  of  ap- 
praisers.  IbuL 

5.  An  injunction  will  not  be  granted,  at  the  suit  of  tax-payers,  to  re- 
strain town  officers  from  issuing  town  or  road  oi'ders  or  incurring 
expense  in  anticipation  of  the  collection  of  a  tax  voted  for  highway 
purposes  in  excess  of  the  amount  authorized  by  law,  or  from  plac- 
ing such  tax  upon  the  tax  roll.    Sage  v.  Fifield,  546 

0.  Under  sec.  1240,  B.  S.,  as  amended  by  ch.  163,  Laws  of  1883,  the 
electors  of  a  town  containing  two  congressional  townships  may 
direct  the  supervisors  to  assess  as  highway  taxes  any  amount  not  ex- 
ceeding fifteen  mills  on  the  dollar  of  the  valuation  of  property  in 
the  town,  provided  such  amount  does  not  exceed  $2,000  and  seven 
mills  on  the  dollar  of  such  valuation.  Ibid 

7.  In  such  a  town  it  had  been  decided  to  collect  the  highway  taxes  in 
money.  The  valuation  of  property  exceeded  $500,000.  The  elect- 
ors voted  to  raise  a  highway  tax  of  $5,000.  Held,  that  if  it  was 
necessary  thereafter  for  the  supervisors  to  direct  the  assessment 
of  so  many  mills  on  the  dollar  as  would  make  such  sum  of  $5,000, 
they  might  do  so  by  directing  that  amount  to  be  apportioned  upon 
the  assessment  rolL  ibidL 


HOMESTEAD. 

1.  The  affidavit  for  an  attachment  alleged  that  the  defendant  was  about 
to  dispose  of  his  property  with  intent  to  defraud  his  creditors.  The 
defendant  traversed  the  affidavit,  but  afterwards  stipulated  to 
withdraw  the  traverse  and  allow  the  plaintiff  to  take  judgment  for 
a  sum  less  than  his  demand.  Execution  issued  on  the  judgment, 
and  was  satisfied  by  the  sale  of  several  parcels  of  land  which  had 
been  seized  on  the  attachment  Held,  that  the  defendant  was  not 
estopped  from  claiming  that  one  of  such  parcels  was  his  homestead 
and  exempt  from  sale.    PhiUips  v.  Root,  128 

2.  Where  under  an  execution  a  homestead  is  sold  with  other  parcels  of 
land  for  a  gross  sum,  the  entire  sale  should  be  set  aside;  but,  upon 
application,  the  satisfaction  of  the  execution  will  be  vacated  to 
that  an  alias  execution  may  issue.  IbiiL 

8.  Removal  from  a  homestead  for  a  temporary  purpose, —  as  to  enable 
children  to  attend  school,—  but  with  the  mtention  to  reoocupy  it, 
does  not  impair  the  exemption.  Ibid. 

Husband  ajw  Wife.    See  'Debtor  aicd  CBBDnoBt  $-&    Dod,  & 

DiVORCB.     EVIDBNCE,  5.      MaRRIBD  WOMBIT. 

IBFORMATION.    See  Criminal  Law,  8,  6,  7. 


Digitized  by  VjOOQIC 


rNDEX.  7W 


iNJuncnoN.    See  Banebuftcy,  4.    Highways,  5.   Nayioablb  Rtvebs. 

I19BANB  persons.    See  Offiobrs. 

Insolvency.    See  Debtor  and  Cbeditor,  8, 10. 

INSTRUCmONS  TO  JURY. 

See  Appeal  (B.),  8,  9, 11, 12.    Ck)NTRAcrs,  4.   Damaobs,  2.   Railboa])6^ 
(A.),  B.    Salb  of  Chattels,  6. 

1.  The  instructions  in  this  case  (stated  in  the  opinion)  are  hdd  to  have 

fairly  submitted  to  the  jury  the  question  whether  the  ice-box  for 
the  contract  price  of  which  the  action  was  brought  was  so  con- 
structed that  with  proper  use  it  would  answer  the  purposes  of  its 
construction.  •  Moraxoetz  v.  McQovem,  .  812 

2.  An  error  in  an  instruction  as  to  the  measure  of  damages  becomes 

immaterial  if  the  jury  entirely  disallow  the  claim  for  such  dam- 
ages. '  Ibid, 
S  Where  the  court  has  correctly  charged  the  jury  upon  all  the  main 
questions  involved,  the  failure  to  give  additional  or  more  specific 
instructions,  which  were  not  requested  by  counsel,  is  not  error. 
So  held,,  where  the  question  raised  by  the  pleadings  was  whether 
there  had  been  an  express  contract  by  a  mother-in-law  to  pay  her 
son-in-law,  with  whom  she  lived,  for  her  board,  and  the  court  had 
charged  the  jury  that  she  would  not  be  liable  to  pay  for  such  board 
in  the  absence  of  an  agreement,  but  had  failed  to  instruct  the  jury 
that  they  should  consider  all  the  circumstances  for  the  purpose  of 
determining  whether  or  not  an  agreement  should  be  impliea  or  in- 
ferred iherefrom.    Austin  v,  Moe,  458 

INSURANCE  AGAINST  FIRR 

1.  Plaintiff  obtained  a  policy  of  insurance  from  the  defendant  company 

for  $1,000,  which  provir^ed  that  if  he  obtained  additional  insurance 
without  tiie  consent  of  the  company  the  policy  should  become  void. 
At  the  time  of  issuing  the  policy  defendant's  agent  offered  to  take 
an  additional  risk  of  $1,000,  but  plaintiff  declined  the  offer.  After- 
wards plaintiff  procured  adilitional  insurance  in  other  companies  to 
the  amount  of  $1,800,  and  told  defendant's  agent  that  he  had  taken 
additional  insurance,  but  did  not  state  the  amount.  After  a  loss 
had  occurred,  plaintiff  was  told  by  defendant's  agent  that  his 
policy'  required  proofs  of  loss,  which  the  plaintiff  accordingly  made 
and  forwarded  to  the  company.  Neither  the  defendant  nor  its 
agent  knew  until  such  proofs  of  loss  were  received  the  amount  of 
the  additional  insurance.    Held: 

(1)  Assuming  that  the  offer  of  the  agent  to  take  an  additional 
risk  amounted  to  a  consent  to  additional  insurance  to  the  amount 
of  $1,000,  stiU  the  obtaining  of  such  insurance  in  excess  of  that  sum 
avoided  the  policy. 

(2)  The  requiring  of  proofs  of  loss,  without  knowledge  of  the 
amount  of  the  additional  insurance,  did  not  constitute  a  waiver  of 
the  forfeiture  or  estop  the  company  to  assert  the  same.  BonneviUe 
V.  Western  Ass.  Co.  298 

2.  The  assured  is  bound  by  a  condition  in  his  policy  avoiding  it  in  case 

he  obtains  additional  insurance  without  consent,  although  he  did 
not  know  that  his  policy  contained  such  condition.  Ibid, 
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8.  Under  sec.  1948,  R.  S.,  providing  that  the  amonnt  of  insurance 
written  in  the  policy  on  the  real  property  destroyed  '*  shall  be  taken 
conclusively  to  be  the  true  value  of  the  property  when  insured,  and 
the  true  amount  of  loss  and  measure  of  dama^^  when  destroyed,** 
the  fact  that  the  loss  was  **  knowingly  and  mtentionally  **  stated 
by  the  plaintiff  to  be  greater  than  it  actually  was,  is  immaterial 
and  constitutes  no  defense  to  an  action  on  the  policy.  Cayon  'v. 
Dwelling  House  Ins,  Co,  510 

4.  That  the  assured  fraudulently  concealed  the  existence  of  a  mortgage 

on  the  premises  insured  is  an  affirmative  defense  which  should  be 
pleaded.  IbUL 

5.  It  seetM  that  in  this  state  a  mortgagor  is  the  absolute  owner  of  the 

mortgaged  premises,  and  has  an  insurable  interest  therein  to  the 
extent  of  their  value,  notwithstanding  the  mortgage.  Ihid. 

8.  A  notary  public  is  not  a  *'  magistrate,"  within  the  meaning  of  a  pol- 
icy of  insurance  requiring  proofs  of  loss  to  be  accompanied  by  a 
"  certificate  of  a  magistrate  nearest  the  place  of  fire."  Ibid. 

7.  Proofs  of  loss,  otherwise  proper,  were  accompanied  by  a  certificate 
signed  by  a  QOtary  public  instead  of  by  a  magistrate,  as  required  by 
the  policy.  He/a,  that  the  retention  of  such  proofs  by  the  com- 
pany without  ob^jection  until  the  trial  of  an  action  on  the  policy, 
constituted  a  waiver  of  the  defect.  IbiL 

INTEREST. 
See  Appeal  (C).    Judgment,  4 

1.  An  unliquidated  account  becomes  liquidated  by  the  presentation  of 
a  bill  therefor  and  a  promise  of  payment  at  a  certain  time,  and 
after  that  time  the  debt  bears  interest.    Morawetz  v,  McOovemy 

812 

%,  Upon  recovery  by  the  plaintiff  in  an  action  for  the  conversion  of 
battels,  interest  on  their  value  should  be  allowed  from  the  time 
they  were  taken.    Arpin  v,  Burch,  619 

ItfTERYBNTION.      See  DEBTOR  AND  CREDITOB,  1,  2L 

iMTOXiCATiNO  LiQUOHS.    See  Excise  Laws. 
Jeopardy.    See  Criminal  Law,  1. 

JOINDER. 
(A.)  Of  causes  of  CLctvm, 
A  judgment  for  the  payment  of  mon^  only  is  a  contract  within  the 
meaning  of  subd.  2,  sec.  2647,  R.  S.,  authorising  the  joinder  of 
several  causes  of  action  when  they  arise  out  of  contract,  express  or 
implied.     Childs  v,  Harris  Mfg,  Co.  891 

(B.)  Of  parties. 
See  Deed,  2.    Loos  and  Timber,  1.    Rboeivebs,  2. 

JXJDGMENT. 

Judgment  is  a  contract.    See  Joinder. 

Jurisdiction  — Foreign  judgment    See  Estatki  OF  Dbckdkntb.    Jxh 

RISDIOnON. 
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Default.  ' 

1,  The  circuit  court  ordered  that  the  answer  be  Btricken  out  and  that 

the  plaintiff  have  juda:ment  as  upon  default  unless  the  defendant 
do  certain  things  within,  a  certain  time.  The  djfen  lant  failed  to 
comply  with  the  conditions  of  the  order,  but.  after  the  time  limited 
for  such  compliance,  appealed  from  the  order.  A  stay  of  proceed- 
in*^  upon  the  uri  r,  pending  the  appeal,  was  afterwards  granted 
b}'  this  court.  The  order  was  alBrmed.  Held^  that  upon  the  filing 
of  the  remittitur  the  plaintiff  was  entitled,  at  once  and  without 
notice  or  further  order,  to  judgment  as  upon  default,  in  pursuance 
of  the  original  order.      Whereatt  v.  Ellis,  61 

2.  This  court  having  in  such  matters  appellate  jurisdiction  only  will 

not,  on  affirming  such  an  order,  give  further  time  for  the  appellant 
to  comply  with  its  conditions,  but  will  leave  that  matter  to  the 
discretion  of  the  court  having  original  jurisdiction.  Ibid. 

8.  Under  subd.  1,  sec.  2891,  R.  S.,  judgment  may  be  entered  by  the 
clerk  for  the  amount  demanded  m  the  complaint,  in  an  action 
arising  on  contract  for  the  recovery  of  money  only,  although  the 
damages  are  unliquidated.  Ibid. 

4  Where  the  plaintiff  was  entitled  to  interest  on  the  amount  due  him 
from  the  time  of  the  commencement  of  the  action,  he  may  include 
such  interest  in  a  judgment  taken  by  default,  althoui^^h  the  dan^- 
ages  were  unliquidated  and  the  interest  was  not  specifically  de- 
manded in  the  complaint.  Ibid. 

On  appeal  from  justice^s  court    See  Appeal  (C). 

In  divorce.    See  DIVORCB. 

For  deficiency,  on  foreclosure.     See  MoRTOAass,  0. 

Interest,    See  Iihtirest.    Judgment,  4. 

Correction  and  Modification.    See  Divorce, 

5.  After  the  term  at  which  a  judgment  was  rendered,  and  even  after 
the  expiration  of  a  year  after  notice  thereof,  the  circuit  court  may 
correct  a  mistake  in  the  entry  of  the  judgment,  so  as  to  make  it 
conform  to  the  judgment  actually  pronounced ;  but  it  cannot  mod- 
ify or  amend  the  judgment  to  make  it  conform  to  what  the  court 
ou(2:ht  to  have  adjudged  or  intended  to  adjudge.  Willitirns  v. 
Hayes,  248 

0.  Whether  a  judgment  simply  dismissing  the  complaint  in  an  equi- 
table action  is  a  bar  to  a  future  action  or  proceeding  involving  the 
same  subject  matter,  is  not  determined.  But  when  in  the  entry  of 
such  a  juilgment  it  is  erroneously  made  to  appear  that  the  com- 
plaint was  diiimissed  **  upon  the  merits,'*  the  addition  of  such 
words  is  material,  and  they  may  be  stricken  out  on  motion*    Ibid. 

Assignment  and  SubiH)gation.    See  Suretyship. 

Collection,    See  Debtor  and  Creditor,  11.    Garnishment. 

Release  and  Satisfaction.  See  Bankruptcy,  2-4.  Replevin,  2.  Surety- 
ship, 2. 

Vacating, 

7.  The  relieving  of  a  party  from  a  judgment  against  him,  under  sec 
28i5*2,  R.  S..  and  tlie  terms  upon  which  such  relief  shall  be  granted, 
are  within  the  discretion  of  the  trial  court,  and  this  court  will  not 
inteifere  unless  there  has  been  a  manifest  abuse  of  discretion. 
Whereatt  v,  Ellis,  61 
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Appeal  —  ReverBol. 
When  appealable.    See  Appbal  (B.)>  4. 
Waiver  of  appeal    See  Payment.  2. 

Reversal.    See  Appeal  (B.),  1,  7-10,  18,  14, 16.     Costs,  1,  2, «.    En- 

DENCE,  6, 8,  9, 11, 12.    iNSTBUcrnoNS  TO  Jury,  2,  8.    Landlobd  aot> 

Tenant,  2.    MoBTOAaES,  6,  7.    Plbadino,  8,  5.    Raii.roadb(A.),  8l 

Recovery  of  amount  paid  on  judgmeni.    See  Payment,  1. 

Bes  adjudioata  —  Bar  of  judgment.    See  Bankbuptcy,  1.    CtomiAL 

Law,  1,  2.    Jxtdgment,  6. 

JURISDICTION. 
Bee  Fences,  1.    Oabnishment.     Patents,  1.    Rock  County  Munhi- 

PAL  COtJRT. 


Jurisdiction  of  the  person  of  a  party  cannot  be  acquired  bj  the  i 
ice  of  process  outside  of  the  territorial  limits  of  the  govemmeni 
where  the  court  sits,  even  though  such  partjr  be  a  subject  of  sodi 

{government,  and  the  cause  of  action  arose  within  its  limits,  and  its 
aws  have  authorized  such  service  and  a  personal  judgpient 
founded  thereon.    Smith  v.  Orady,  21S 

Justices*  Courts.    See  Appeal  (B.),  16;  (C).    Costs,  1,  4. 
Justification.    See  Assault  and  Battery,  1.    Conversion,  L 
Laches.    See  Bankruptcy,  1.    Limitation  or  AcnoNS,  6. 
Land  Contract.     See  Damages,  8,  4.     Debtor  and  Creditor,  8. 
Vendor  and  Purchaser,  6-8. 

LANDLORD  AND  TENANT. 

1.  The  fact  that  notice  of  the  application  for  a  tax  deed  was  served 

upon  the  person  in  possession  of  land  is  strong  evidence  that  be 
was  not  in  possession  as  a  tenant  of  the  holder  of  the  tax  certifi- 
cate, as  in  that  case  no  notice  would  be  necessary.  Lamoreux  v. 
Huntley,  24 

2.  In  an  action  for  rent  the  defendant  counterclaimed  for  damage  to 

his  goods  caused  by  leakage  through  the  ceiling.  It  did  not  appear 
that  the  tenant  occupying  the  room  above,  through  the  floor  of 
which  the  water  passed,  was  responsible  for  the  damage.  The  coort 
admitted  evidence  under  the  counterclaim,  but  in  Uie  charge  (o 
the  jury  the  counterclaim  was  not  mentioned,  and  if  the  junr  con- 
sidered it  at  all  (which  is  very  doubtful),  the  amount  allowed  on  it 
must  have  been  very  smaU.  Held,  that  the  admission  of  the  evi- 
dence was  not  ground  for  a  reversal  of  the  judgment.  CoMntfj^ 
V.  NUand,  809 

8.  One  who  executes  a  lease  of  a  store,  knowing  that  he  cannot  pot 
the  lessee  in  possession  because  another  is  in  possession  under  a  valid 
prior  lease  executed  by  himself  and  not  yet  expired,  is  liable  to  the 
second  lessee  for  the  whole  loss  proximately  sustained  by  reason 
of  the  failure  to  put  him  in  possession.  But  the  latter  should  use 
all  reasonable  diligence  to  procure  another  8uitiU>le  place  in  which 
to  carry  on  his  business.    Poposkey  v,  MunkmtZt    .  883 

4.  In  such  a  case,  where  the  second  lessee  has  advanced  rent,  and  in- 
curred expense  in  removing  goods  to  such  store,  with  the  leesor^a 
consent,  and  in  taking  them  away  again  on  his  failure  to  obtain 
possession,  he  is  entitled  to  recover,  in  an  action  for  a  breach  of  the 
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covenant  for  qaiet  enjoyment,  the  amonnt  of  rent  so  advanced, 
with  interest,  and  the  expenses  so  incurred;  and  in  addition  thereto, 
if  the  lessor  did  not  know  the  purposes  for  which  the  premises 
were  hired,  the  difference  between  the  rent  reserved  and  the  actual 
rental  value  of  the  premises ;  but,  if  the  lessor  did  know  for  what 
they  were  hired,  then  the  difference  between  the  rent  reserved  and 
the  rent  which  he  would  be  compelled  to  pay  for  another  store 
equally  well  adapted  to  his  business,  and  the  additional  expense,  if 
any,  of  removing  his  goods  thereto ;  or,  in  case  he  could  not  pro- 
cure another  suitable  store  for  his  business,  then  all  the  damages 
proximately  resulting  to  his  business  from  the  breach  of  covenant, 
the  value  of  the  lease  being  a  part  thereof.  Ibid, 

5.  In  an  action  for  the  breach  of  a  covenant  for  quiet  enjoyment  in  a 

written  lease,  where  it  appears  that  the  lessor  knew  at  the  time  of 
its  execution  that  he  could  not  give  possession  because  of  the  ex- 
istence of  a  prior  valid  and  unexpired  lease  to  another  lessee,  parol 
evidence  is  admissible  on  the  part  of  plaintiff  to  show  that  he  was 
unable  after  reasonable  diligence  to  procure  another  store  suitable 
to  his  business,  and,  that  bding  pinma  facie  established,  to  show 
the  value  of  his  business,  and  the  special  damage  thereto  by  loss 
of  anticipated  profits.  Ihid. 

6.  The  giving  of  a  lease  of  premises  to  take  effect  while  they  are  in 

the  actual  possession  of  a  prior  lessee  under  a  valid  unexpired 
lease,  does  not  necessarily  operate  as  an  assignment  of  the  rent 
accruing  under  such  prior  lease,  so  as  to  preclude  the  second  lessee 
from  recovering  from  the  lessor  the  rent  advanced  by  him.     Ibid, 

7.  If  there  was  no  reservation  in  the  lease,  the  lessee  of  a  farm  is  entitled 

to  a  crop  of  wheat  growing  upon  it  at  the  time  of  executing  the 
lease,  and  which  matured  during  the  term.    Emery  v,  Fugina,  605 

Lands  Sold  for  Taxes.    See  Tax  Titles. 

Lease.    See  Landlord  and  Tenai^,  3-7. 

Levy  of  tax  warrant.    See  Taxation,  3. 

License  Laws.    See  Excise  Laws. 

Licbnsb  to  use  patented  device.    See  Patents,  3,  8w 

UENa 
See  Debtor  and  Creditor,  1,  11. 

1 .  A  lien  for  the  amount  due  for  labor  performed  in  manufacturing  logs 

into  lumber  cannot  be  enforced  as  against  a  bona  fide  purchaser  of 
the  lumber  for  value,  who  purchased  before  the  filing  of  the  claim 
for  such  lien  and  without  notice,  either  actual  or  constructive,  of 
the  lien.    Taylor,  J.,  dissents.   Smith  v.  Shell  Lake  Lumber  Co.  89 

2.  An  action  to  enforce  a  laborer's  lien  on  cord- wood,  under  ch.  143,  R.  S., 

as  amended,  is  legal  in  its  nature,  and  garnishment  may  be  re- 
sorted to  in  aid  thereof.    O'Reilly  v.  M.  &  N.  R.  Co.  213 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession.    Tax  Titles,  8,  4. 

1 .  The  statute  of  limitations  begins  to  run  against  a  certificate  of  de- 
posit issued  by  a  banker,  from  the  date  of  its  issuance,  although  no 
demand  of  payment  is  made.    Curranv.  Witter,  16 
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2.  Sec.  4284,  R.  8.,  providing  that  *'  if  a  person  entitled  to  bring  an  ac- 
tion die  before  the  expiration  of  the  time  hmited  for  the  commenoe- 
ment  thereof,  and  the  cause  of  action  survive,  an  action  may  be 
commenced  by  his  representative  after  the  expiration  of  that  time, 
and  within  one  year  from  Tiis  death,"  applies  only  where  the  per- 
son entitled  to  bring  the  action  dies  during  the  last  year  of  the  term 
of  limitation.  Ibid. 

8.  A  debt  which  has  become  barred  by  the  statute  of  limitations  is  yet 
a  good  consideration  for  a  payment  or  a  promise  to  pay  it.  Mar- 
shall  V,  Holmes,  555 

4.  Wliere  a  debtor,  on  being  asked  to  pay  an  account,  voluntarilT  de> 

livers  money  to  the  creditor,  without  questioning  his  indebtedness 
or  liability,  and  promises  to  pay  more  in  the  future,  and  accepts 
and  retains  a  receipt  for  the  amount  as  paid  on  account,  that  con- 
stitutes a  completed  payment ;  and  the  debtor  cannot,  ac  a  subse- 
quent time,  add  qualincations  or  conditions  to  such  payment,  so 
as  to  avoid  its  effect  und^r  the  statute  of  limitations.  Ibid. 

5.  An  unconditional,  unqualified,  and  unequivocal  part  payment  of  a 

debt,  voluntarily  made  by  the  debtor  or  by  any  person  legally 
liable  to  pay  it,  after  such  debt  has  become  barred  by  the  statute 
of  limitations,  is  sufficient  evidence  of  a  new  or  continuing  con- 
tract to  revive  and  take  such  debt  out  of  the  statute;  and  such  a 
payment  by  one  joint  debtor  has  that  effect  as  against  him.    Ibid. 

6.  A  delay  for  more  than  six  years  in  bringing  a  suit  for  the  converakm 

of  logs  does  not  operate  as  a  bar  if  the  defendant  was  in  the  mean- 
time a  nonresident  of  the  state.    Arpin  v,  Burch,  619 

IJB  Pendens.    See  Mobtgaobs,  7. 

LOGS  AND  TIMBER. 

See  Abatement,  2.     Eyidencb,  17.    Liens.     Repisvin,  2.     Saia  or 
Chattels,  2, 8. 

1.  The  holder  of  school-land  certificates  sold  the  timber  on  the  lands  (o 
M.  Bros.,  and  they  contracted  with  S.  for  cutting  the  timber  on 
shares.  After  the  timber  had  been  cut  the  lands  became  forfeited 
to  the  state  for  nonpayment  of  taxes  and  interest,  and  were  resold 
to  the  plaintiff,  who,  after  obtaining  a  patent,  brought  an  action 
against  M.  Bros,  and  S.  for  the  value  of  the  timber  cut.  The  de- 
fendants answered  that  they  had  purchased  the  timber  in  good 
faith  from  the  holder  of  the  school-land  certificate,  and  had  cut  and 
removed  the  same  in  good  faith,  believing  that  they  had  the  right 
to  do  so.     Held: 

(1)  There  being  no  affidavit  that  the  cutting  was  done  by  mis- 
take (sec.  4269,  R.  S.),  and  the  defendants  not  having  **  in  good 
faith  acquired  a  title  to  and  entered  Upon  the  land  under  the  same, 
believing  such  title  to  be  valid  *'  (ch.  289,  Laws  of  1882),  the  plaintiff 
was  entitled  to  recover  the  highest  market  value  of  the  logs  or  the 
lumber  made  from  them,  under  sec.  4269,  R.  S. 

(2)  The  action  was  maintainable  against  all  the  defendants  jointly. 
Smith  V,  Morgan,  358 

2.  One  who  acquired  title  to  land  with  knowledge  of  facts  which  ren- 
dered such  title  invalid,  or  who  learned  such  facts  before  cutting 
the  timber,  is  not  protected  bv  sec.  4269,  R.  S.,  as  amended  by  ch. 
289,  Laws  of  1882,  but  is  liable  for  the  highest  market  value  of 
the  timber  cut  by  him,  even  though  he  believed  that  snch  facti 
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did  not  in  law  invalidate  his  title.  But  mere  notice  that  another 
person  claims  to  own  the  land  is  not  inconsistent  with  good  faith 
in  cutting  the  timber.     Warren  v.  Putnam,  481 

8.  If,  aft»^r  dfscoverin'ij  that  by  mistake  he  ha*?  cut  lo<?s  upon  the  land 
of  aimtlier,  a  party  minj?les  such  lop:s  with  his  own  and  floats  them 
down  the  river,  the  owner  may  retake  his  lojijs,  or  such  a  quantity 
out  of  the  mass  as  will  replace  his  loss,  in  whatever  place  or  con- 
dilirn  they  may  be  at  the  time  of  such  relakinp:;  and  where  such 
owner  has  peacenbl}*  retaken  his  lo9^  he  is  not  liable  to  pay  to  the 
trespasser  the  difference  between  the  value  of  the  stumpage  and 
the  value  of  the  logs  at  the  time  of  such  retaking.  Arpin  v. 
Burch,  619 

Mabriaqb.    See  Divobcb. 

MARRIED  WOMEN. 
Bee  Debtor  and  Creditor,  8-8.    Deed,  2.    Divorce.    Evidence,  5. 

1.  A  wife  may  law^fuUy  contract  with  a  firm  of  which  her  husband  is 
a  member,  to  run  a  boarding  house  for  them  for  a  stipulated  share 
of  the  profits,  and  the  share  so  earned  by  her  will  be  her  separate 
estate.     Brickley  v.  Walker,  663 

8.  A  wife  may  lawfully  purchase  land  and  cut  and  dispose  of  the  tim- 
ber thereon  in  her  own  name,  using  her  husband  as  her  agent,  and 
the  proceeds  will  not  be  subject  to  the  claims  of  her  husband's 
creditors,  provi<led  she  so  purchases  with  money  belonging  to  her- 
self and  not  belonging  to  or  derived  from  her  husband.  Ibid. 

Master  and  Servant.  See  Liens.  Railroads  (B.).  "Verdict,  1.  Vol- 
TARY  Assignment,  2. 

liAZIliS. 

AUetrans  contraria  non  est  audiendus,  602. 

Exprc34io  uniiis  est  exclusio  alterius,  142. 

Omuis  ratihabitio  retrutrahitiu:  et  mandato  priori  a^quiparatur,  40. 
Merger.    See  Bankruptcy,  8. 
Mistake.    See  Judgment,  5,  6. 

MORTGAGES. 
See  Chattel  Mortgages.    Evidence,  p.    Insurance,  5. 

!•  A.  purchased  land,  taking  title  to  a  part  thereof  in  his  son's  name. 
B.  obtained  a  tax  title  to  that  part  which  was  in  the  name  of  A., 
and  afterward  quitclaimed  to  C,  who  quitclaimed  to  D.  A.*8 
son  also  quitclaimed  to  D.  The  evidence  is  held  to  warrant  a  ver- 
dict to  the  effect  that  D.  took  and  held  the  title  merely  as  security 
for  advances  rmule  to  A.  or  for  his  benefit.    Lamoreux  v,  Huntley, 

24 

8.  While  so  holding  title  to  the  land  D.  quitclaimed  to  E.  and  after- 
wards, with  the  knowledge  of  E. ,  had  a  settlement  with  A.  and 
conveyed  the  land  to  F.  for  the  benefit  of  A.  It  did  not  appear 
that  there  was  any  consideration  for  the  quitclaim  deed  to  E.,  and 
that  deed  was  not  recorded  until  long  after  the  conveyance  to  F. 
A.  remaineJ  in  t'le  actual  possession  of  the  land  all  the  time.  In 
an  a  tion  brought  by  the  successor  to  E.*s  title  a;;ainst  the  heirs  of 
A.  it  is  lield  that  E.  was  not  a  bona  fide  purcliaser,  and  that  he 
and  his  grantees  were  bound  by  the  transactions  between  D.  and  A. 

Ibid. 
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8.  In  such  action  the  declarations  of  A.,  made  while  he  waa  in  poa* 
session,  as  to  his  ownership  and  the  nature  of  his  possession,  and 
the  declarations  of  D.,  made  after  he  had  c{nitclamaed  to  E.  and 
after  A.  had  notice  of  that  fact,  were  admissible  in  evidence  on 
the  part  of  the  defendants.  Ibid, 

4»  A  mortgagee  agreed  with  the  mortgagors  (her  daughter  and  son-in- 
law),  in  consideration  of  their  contract  to  support  her  and  her 
husband  in  aspecitied  manner  during  their  natural  lives,  not  to  oo^ 
lect,  receive,  or  ask  for  any  further  interest  on  the  mortgage,  pro- 
vided the  said  mortgagors  should  perform  the  said  contract.  The 
agreement  further  stated  that,  in  case  the  said  mortgagors  should 
perform  their  said  contract  according  to  the  meanmg  and  true 
spirit  thereof  during  the  natural  lives  of  the  mortgagee  and  her 
husband,  she  (the  mortgagee)  declared  said  mortgage  **  fully  paid 
and  satisfied  and  by  these  presents  discharged  of  record.'*  Held, 
that  full  and  complete  pei-formance  of  the  contract  to  support 
was  a  condition  precedent  to  the  satisfaction  and  discharge  of  the 
mortgage.    Stoel  r.  Flanders,  856 

5.  The  evidence  in  this  case  (stated  in  the  opinion)  is  held  to  sustain  the 
findings  of  the  trial  court  thai;  the  note  and  mortgage  in  suit  had 
not  been  paid.    Leary  v,  Leary,  668 

6b  A  judgment  of  foreclosure  will  not  be  reversed  for  irregularis 
merely  because  it  provides  th&t  the  plaintiff  may  have  execution 
for  an^  deficiency  after  a  sale  of  the  mortgaged  premises.  Such  a 
prot^ision,  not  stating  against  whom  the  execution  is  to  issue,  may 
be  construed  to  mean  that  the  plaintiff  may  have  a  judgment  for 
deficiency  against  the  persons  liable  therefor.  /Wd. 

7.  The  fact  that  the  bill  of  exceptions  does  not  contain  the  proof  of  the 
filing  of  the  notice  of  lis  pendens  in  an  action  to  foreclose  a  mort- 
gage, is  not  ground  for  reversing  the  judgment,  especially  when 
the  fact  of  such  filing  is  found  by  the  court  and  the  judgment 
recites  the  fact  and  that  there  was  due  proof  thereof.  Ibid, 


MUNICna>AL  (X)RPORATIONa 
See  Excise  Laws.    Highways.    Negliqence.    Paupebs. 

1.  Though  after  the  commencement  of  an  action  against  a  city,  the 

plaintiff's  attorney  becomes  mayor  of  the  city,  he  may  still  appear 
for  the  plaintiff  on  the  ti'ial  of  the  action.    McKeigue  v,  Jan^vUle, 

50 

2.  Where  by  a  city  charter  the  common  council  has  "control  and 

power  over  and  management  of  "*  all  streets,  notice  to  a  member 
of  the  council  of  a  defect  in  a  street  is  notice  to  the  city  itself. 

Ibid. 

8.  An  action  will  lie  against  a  city  for  injuries  to  a  lot  caused  by  a  change 
in  the  grade  of  a  street  otherwise  than  as  authorized  by  law,  and 
in  violation  of  legal  restrictions.    Meinzer  v.  Racine,  841 

i.  The  questions  in  the  case,  whether  the  hole  in  the  sidewalk  which 
caused  the  fall  and  injury  of  the  plaintiff  was  such  a  defect  as  to 
render  the  city  liable  for  such  injury,  and  whether  the  city  had 
notice  of  such  defect,  are  held  to  have  been  properly  submitted  to 
the  jury.    Schroth  v.  Prescott,  678 

Municipal  Courts.    See  Eock  Ck)UNTY  Municipal  Court. 
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NAVIGABLE  RIVERa 

Rock  river  in  this  state  is  a  public,  navigable  river,  which  it  is  unlaw- 
ful to  obstruct  But  it  appearing  tliat  the  navigation  of  the  river 
at  Janesville  has  long  been  abandoned,  and  that  the  stream  there 
is  already  so  filled  with  obstructions  bv  dams  and  bridges  that  it  is 
not  navi^ble  in  fact,  the  erection  of  a  building  in  the  river  at  that 
place,  which  would  not  materially  obstiiict  <)f  abridge  the  use  of 
the  river  for  navigation  if  such  use  were  needed,  will  not  be  re- 
strained at  the  siut  of  the  attorney  generaL    State  v.  Carpenter^ 

165 

NEGLIGENCE. 
See  Pleading,  6.    Railboads'(B.),  3-4;  (C). 

1.  The  fact  that  a  person  who  was  injured  while  passing  over  a  defect- 
ive cross-walk  knew  of  the  defect  and  that  there  was  some  risk  in 
so  passing,  and  might  easily  have  gone  around  tiie  dangerous  place, 
does  not,  as  matter  of  law,  establish  contributory  negligence. 
McKeigue  v.  Janesville,  60 

3.  The  owner  of  a  city  lot  is  not  bound  to  fence  or  guard  an  excavation 
or  pond  therein  not  situated  so  near  the  street  as  to  make  it  unsafe 
for  persons  passing,  and  is  not  liable  in  damages  for  the  death  of 
a  boy  who,  while  plaviug  about  such  excavation  or  pond,  falls 
therein  and  is  drowned.    Klix  v,  Nieman,  271 

3.  One  who  has  placed  his  machinery  in  a  building,  with  knowledge  of 

the  leaky  condition  of  the  roof,  is  guilty  of  contributory  negligence 
which  will  prevent  a  recovery  for  the  damage  to  such  maclunery 
caused  by  the  leakage.     Muth  v.  Frost,  425 

Nkgotiablb  Instruments.    See  Bills  and  Notes. 

Newly  discovered  evidence.    See  Evidbnce,  19.    New  TbiaLi  8. 

NEW  TRIAL. 

See  Appeal  (B.),  6,  7, 10,  15.    Evidence,  19. 

1.  The  fact  that  a  referee's  minutes  of  the  evidence  have  been  changed 

is  not  a  ground  for  setting  aside  his  report  and  directing  a  new 
triaL  The  remedy  is  by  correction  of  the  minutes.  Duffy  vMickey, 

380 

2.  The  granting  of  a  new  trial  at  the  cost  of  the  defeated  party  is  within 

the  discretion  of  the  trial  court,  and  its  order  will  not  be  reversed 
unless  there  was  a  manifest  abuse  of  such  discretion,  or  unless  it 
affirmatively  appears  from  the  record  that  the  order  was  based  upon 
a  misapprehension  of  law.    MiUlen  v,  JReinig,  408 

8.  Newly  discovered  evidence  upon  points  not  involved  in  the  issues  of 
the  case,  nor  capable  of  being  determined  on  the  new  trial,  is  not 
sufficient  ground  for  granting  a  new  trial,  though  it  may  entitle 
the  party  to  some  other  relief.    Brickley  v.  Walker,  568 

4.  It  seems  that  it  would  not  be  an  abuse  of  discretion  to  refuse  to 

grant  a  new  trial  upon  the  strength  of  any  statement  made  by  a 
witness  who  is  in  his  dotage,  though  contradictory  of  his  testimony 
at  the  trial.    Leary  v.  Leary,  662 

Nonsuit.    See  Court  and  Jury,  2.    Railroads  (C),  1. 

Notary  Public  is  not  a  magistrate.    See  Insurance,  6. 
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Notice. 
Of  entry  of  judgment.    Se©  Appeal  (B.),  1. 
Of  appeal  —  Form.    See  Appeal  (B.),  2. 
Of  meeting  of  fence-viewers  —  Service.    See  Fences,  1. 
Of  ^arnislnnent,  to  principal  defendant.    See  Garnishment,  !• 
Of  injury  from  delect  in  highway.    See  Highways,  1. 
Of  condition  avoiding  policy.    See  Insurance,  2. 
Of  application  for  tax  deed.    See  Landlord  and  Tenant,  1. 
Of  purpose  for  which  premises  are  leased.    See  Landlord  ajo)  Tki^ 

ANT,  4. 
Of  lien  on  logs.    See  Liens,  1. 
Of  claim  of  title  to  lands.    See  Logs  and  TmsER,  2.    Mobtqages,  2. 

Vendor  and  Purchaser,  1. 
Of  pendency  of  action.    See  Mortgages,  7. 
Of  defect  in  street.     See  Municipal  Corporations,  2,  4.    Nequ- 

GENCE,  1. 
Of  risks  of  employment.    See  Railroads  (B.),  8,  4. 
Of  tax  sale  —  Proof  of  posting  and  publication.  See  Tax  Tttlbs,  1, 2,  ft. 

Nuisance.    See  Navigable  Rivers. 

Oconto,  City  of.    Description  of  land  in  assessor's  book.    See  Tax 
Titles,  6,  7. 

OFFICERS. 

The  overseer  or  superintendent  of  a  poor-honse  and  county  asylum 
cannot  recover  the  reward  offered  for  the  return  of  an  insane  per- 
son, who  has  esciiped  from  another  asylum  and  has  been  placed, 
by  the  authorities  of  a  town  into  which  he  wandered,  in  the  asylum 
of  which  such  overseer  has  charge;  and  a  promise  to  pay  such  re- 
ward to  him,  and  a  jj:uaranty  of  such  promise,  are  without  consid- 
eration.   Ring  v.  Devlin,  384 

Constable.    See  Costs,  5. 

Court  Commissioner.    See  Voluntary  Assignment,  8. 

District  Attorney.    See  Criminal  Law,  8-10. 

Mayor.    See  Municipal  Corporations,  1. 

Sheriflf.    Sec  Conversion,  1.    Garnishment,  3. 

Town  Supervisors.    See  Highways,  3-7.    Taxation,  1. 

Opening  case  for  new  evidence.    See  Evidence,  19. 

Opinion  of  trial  judge,  when  available  on  appeaL    See  Appeal  (B.),  t 

Opinions.    See  Evidence,  6. 

Order  of  proof.    See  Evidence,  8. 

Overseer  of  poor-housa    See  Ofbicers. 


PARENT  AND  CHILD. 

See  Debtor  and  Creditor,  4-6.   Evidence,  8.    Instructions  to  Joet, 
3.    Mortgages,  4.    Railroads  (C),  4. 

In  the  absence  of  any  agreement  by  a  father  to  pay  for  board,  lodg- 
ing, and  washing  vviiile  living  with  his  son  as  a  member  of  huj 
family,  the  latter  cannot  recover  payment  therefor.  Leary  p. 
Leary,  m 
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PABTDSS. 

See  Chattel  Mortqages,  2.    Deed,  2.    Loos  and  Timber,  1.    Re- 
ceivers, 2.    Voluntary  Assignment,  1. 

1.  If  one  of  the  joint  owners  of  chattels  verbally  tells  the  other  owner 

that  if  he  will  bring  an  action  for  the  conversion  thereof  he  may 
have  the  benefit  of  it,  that  is  a  sufficient  assignment  of  the  cause 
of  action  to  authorize  the  latter  to  sue  alone.    Arpin  v,  Burch, 

610 

2.  A  formal  assi^ment  of  a  note  and  mortgage,  executed  by  the  mort- 

gagee in  writing  under  seal,  is  ample  proof  of  the  assignee's  legal 
title  thereto,  without  proof  of  any  consideration  paid.  Leary  v, 
Leary,  662 

8.  After  the  plaintiff  in  an  action  of  foreclosure  has  shown  a  legal  title 
in  himself  to  the  mortgage  in  suit,  the  burden  of  showing  that  he 
is  not  the  real  party  in  interest  is  upon  the  defendant.  Ibid, 

PARTNERSHIP. 

•See  Contracts,  2.    Evtoenoe,  18-15.    Garnishment,  2.    Receivers, 
2,  8.    Voluntary  Assignment,  8,  6. 

1.  A  firm  engaged,  among  other  things,  in  carrying  on  a  mill  in  which 

it  holds  stock,  is  liable  upon  a  note,  given  for  a  loan  of  money  to 
keep  such  mill  in  operation,  and  signed  in  its  name  by  one  of  the 
partners,  though  he  had  no  special  authority  from  his  copartners. 
Morae  v,  Hagencih,  608 

2.  This  is  so,  especially,  where  the  firm  has  by  its  acts  held  out  such 

partner  to  the  public  as  clothed  with  authority  to  give  notes  gen- 
erally in  its  name.  Ibid. 

PATENTS. 

1.  A  state  court  has  jurisdiction  of  an  action  to  compel  the  perform- 

ance of  a  contract  to  assign  the  right  to  a  patent  for  an  invention, 
when  both  the  parties,  at  the  time  of  the  contract,  were  residents 
of  the  state.    Puller  i&  Johnson  Mfg,  Co,  v,  Bartlett,  78 

2.  The  superintendent  of  a  manufacturing  company,  knowing  its  in- 

tention to  perfect  and  put  upon  the  market  a  new  machine,  volun- 
tarily disclosed  his  conception  of  a  device  to  be  used  in  connection 
therewith,  and,  under  the  direction  of  the  company  and  with  its 
material  and  at  its  expense,  voluntarily  went  to  work  to  perfect 
such  device  and  construct  the  machines  and  to  aid  in  putting  them 
upon  the  market.  Held,  that  from  such  facts  the  law  would  not 
imply  an  agreement  for  the  absolute  assi^ment  to  the  company 
of  the  patent  for  such  device,  but  would  imply  an  agreement  for 
a  license  to  the  company  to  manufacture  perpetually,  at  its  then 
existing  works,  machines  embodying  such  invention,  and  to  sell 
them  wherever  it  could  find  a  market.  Ibid. 

S.  Ek)uity  will  compel  specific  performance  of  such  implied  contract 
for  a  license.  Ibid. 

PAUPERS. 

A   pauper  about  sixty  years  old,  having  a  legal  settlement  in  the 
town  of  G.,  was  supported  for  ten  years  at  the  expense  of  that 
town  in  the  poor-house  of  the  town  of  S.    Afterwards  one  D. 
employed  by  the  town  of  G.  to  support  him  for  about  six 
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months  at  |1  per  week,  and  titereafter  for  four  years  he  lived  with 
D.  in  the  town  of  S.  and  worked  for  his  board  and  clothes.  D.  then 
refused  to  Fupport  him,  and  he  applied  again  to  the  town  of  O.  for 
support,  which  was  refused,  and  he  was  then  supported  by  the 
town  of  S.  Held,  that  he  was  a  pauper  all  of  the  time  mentioned, 
and  therefore  did  not  acquire  a  l^al  settlement  in  the  town  of  &, 
and  the  town  of  G.  remained  liable  for  his  support.  Saukville  v. 
Grafton,  1«8 

PAYMENT. 

See  Limitation  of  AcnoiVB,  4,  5.    Mortqagis,  6.    Saub  op  Chat- 
tels, 6. 

1.  If,  pending  an  appeal  from  a  judgment,  the  appellant  pays  the 

amount  thereof  in  settlement  of  a  creditors'  suit  commenced  to 
enforce  the  same,  the  payment  is  not  voluntary,  but  if  such  judg- 
ment is  afterward  reversed,  or  the  amount  thereof  reduced  by  the 
appellate  court,  he  may,  in  an  action  for  that  purpose,  recover  back 
the  amount  paid,  or  the  excess  above  the  judgment  in  the  hitter 
court.    Chapman  v,  Sutton,  657 

2,  Payment  of  a  judgment  is  not  a  waiver  of  an  appeal  then  pending, 

or  of  the  right  to  appeal  therefrom,  or  to  bring  a  writ  of  error  to 
review  it.  Ibid. 

Penal  statutes  must  be  strictly  construed.    See  Fences,  3. 

Personal  Property.  See  Abatement,  2.  Agency.  Bills  and 
Notes.  Chattel  Mortgages.  Contracts,  4,  5.  Conveesio!i. 
Debtor  and  Creditor,  4.  Evidence,  6,  17.  Excise  Laws. 
Fraudulent  Conveyances.  Interest.  Liens.  Limitation  of 
Actions,  6.  Loos  and  Timber.  Parties,  1,  2.  Partnership. 
Patents.  Replevin.  Sale  op  Chattels.  Taxation,  2.  Vol- 
untary Assignment. 

Petition  by  intervener.    See  Debtor  and  Creditor,  1,  2. 

Place  of  Trial.    See  Change  of  Venue. 

Plea  in  abatement    See  Abatement.    Criminal  Law,  2. 

PLEADING. 

See  Abatement.  Accord.  Assault  and  Battery,  1,  2.  Bankruptcy, 
4.  Conversion,  2.  Criminal  Law,  2,  8,  6,  7.  Debtor  and  Cred- 
itor, 1,  2.  Insurance,  4.  Joinder  (A.).  Judgment,  4.  Rail- 
roads (C),  2-4. 

1.  A  complaint  stating  that  plaintifiTs  intestate  was  a  widow  at  the 

time  of  her  death,  and  that  three  of  her  children,  being  of  the  ages 
of  thirteen,  eleven,  and  nine  years  respectively,  were  depeodeat 
upon  her  for  their  support,  nurture,  and  education^  is  held  to  show 
sutficiently  that  such  children  suffered  a  pecuniary  loss  by  her 
death.    McKeigue  v,  JaneaviUe,  M 

2.  An  allegation  of  a  refusal  is  equivalent  to  an  allegation  of  a  demand 

and  refusal.    Divan  v,  Loomis,  180 

8.  Where  matter  properly  pleadable  as  a  defense — but  not  pleadable 
as  a  counterclaim  because  not  constituting  a  cause  of  action  hi 
favor  of  both  defendants  —  has  been  pleaded  as  a  counterdaim, 
and  a  verdict  has  been  rendered  thereon  for  danMM;e8  in  favor  of 
th«  defendants,  the  error  may  be  cored  by  tlw  triaTooart  atnUng 


Digitized  by  VjOOQIC 


INDEX.  719 


out  Buch  damages  from  the  verdict  and  rendering  judgment 
merely  dismissing  the  complaint  with  ^costs.    WcMburn  v.  JL>oach^ 

480 
4.  A  complaint  which  is  not  demurred  to,  except  by  objection  to  evi- 
dence at  the  trial,  must  be  liberally  construed.   BricJdey  v,  WdUcer^ 

668 

6.  A  judgment  will  not  be  reversed  for  the  refusal  of  the  court  to  pjer- 
mit  the  plaintiff  to  recover  on  the  original  contract  upon  which 
the  note  in  suit  was  founded,  if  he  asked  no  amendment  of  the 
complaint  to  set  it  up.    Piano  Mfg,  Co.  v.  Fratoley,  677 

6.  Plaintiff's  contributory  negligence  may  be  shown  under  a  general  de- 

nial. If  specially  pleaded  the  court  may  order  that  such  plea  be 
made  definite  and  certain  or  be  stricken  out.  And  such  order  is 
not  appealable.    McQuade  v,  C.  d  N.  W,  R.  Co.,  616 

7.  A  complaint  alleged  that  the  defendant  was  indebted  for  property 

sold  and  delivered  to  him,  but  the  evidence  showed  that  he  wrong- 
fully convei*te<l  the  property.  Held,  that  the  variance  was  imma- 
terial, as  the  plaintiff  had  the  right  to  waive  the  tort  and  sue  upon 
contract.     Walker  v.  Duncan,  624 

Poor-Laws.    See  Paupers. 

Possession.  See  Conversion,  2.  Cribiinal  Law,  7.  Vendor  and 
Purchaser,  1. 

Practice.  See  Attachment.  Accord.  Appeal.  Appealable  Order. 
A&SAULT  and  Battery,  1,  2.  Bankruptcy.  Change  op  Venue. 
Conversion,  2.  Costs.  Court  and  Jury.  Criminal  Law. 
Damages,  2.  Debtor  and  Creditor,  1,  2,  11.  Divorce.  Es- 
tates OP  Decedents.    Evidence.     Garnishment.     Homestead, 

1,  2.  Instructions  to  Jury.  Interest.  Joinder.  Judgment. 
Jurisdiction.  Landlord  and  Tenant,  1,  2.  Liens.  Limitation 
OF  Actions.  Logs  and  Timber.  Mortgages,  6,  7.  Municipal 
Corporations,  1 , 4.  New  Trial.  Parties.  Payment.  Plead- 
ing. Railroads  (A.),  3;  (C),  3.  Receivers.  Replevin.  Rock 
County  Municipal  Court.  Suretyship.  Verdict.  Voluntaby 
Assignment.    Wills,  2,  8. 

Preferences.    See  Voluntary  Assignment,  2,  4,  5. 

Presumptions.  See  Costs,  5.  Criminal  Law,  8.  Railroads  (C),  1. 
Wills,  3. 

Principal  and  Agent.    See  Agency.    Contractts,  4.    Excise  Laws, 

2.  Married  Women,  2.  Railroads  (B.).  Vendor  and  Pur- 
chaser, 4.    Verdict,  1. 

Principal  and  Surety.    See  Suretyship. 

Prtvileged  Communications.    See  Evidencb,  14, 15. 

Probate  op  Will.    See  Wills. 

Process.    See  Costs,  5.    Garnishment.    JuRiSDicrnoN.    Replbvir. 

Promissory  Notes.  See  Bills  and  Notes.  Partnership.  Plbad- 
INO,  5.    Suretyship. 

Proof  of  publication  and  posting  of  notice  of  tax  sale.  See  Tax  Tsn^EB^ 
1,  2,  5. 

PuBUC  Lands.    See  Logs  and  Timbbb,  1. 
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RAILROADS. 

(A,)  Condemnation  of  land. 

1.  Where  a  portion  of  a  farm  has  been  taken  for  a  railroad,  the  dama^ 

to  the  other  portion  by  reason  of  such  taking  is  the  depreciation  in 
its  market  value,  and  in  determining  this  the  jury  may  consider 
the  smoke,  noise,  danger  and  inconvenience  of  working  the  farm 
in  consequence  of  the  road  runnine  through  it.  Bat  these  things 
do  not  of  themselves  constitute  a  basis  for  separate  and  distinot 
damages.     Weyer  v,  C,  W,  <&  N.  R.  Co,  180 

2.  In  estimating  the  value  of  land  taken  for  a  railroad,  the  jury  may 

take  into  consideration  its  productiveness,  or  the  income  whi<i 
might  have  been  derived  from  it  if  it  had  not  been  taken.  Ibid, 
8.  The  jury  were  instructed  that,  in  determining  the  value  of  land 
taken  and  the  damage  by  reason  of  such  taking,  they  could  not 
give  less  than  $375  nor  more  than  $1,750,  if  these  were  the  highest 
and  lowest  estimates  of  the  witnesses.  As  a  matter  of  fact  tiie 
estimate  of  one  witness  was  $850.  The  jury  found  a  verdict  for 
$1,012.50.  Held,  that  the  railroad  company  could  not  have  been 
prejudiced  by  the  instruction.  Ibid. 

(B.)  Master  and  Servant. 
See  Verdict,  1. 

1.  A  ticket  agent  left  another  employee  in  charge  of  the  ticket  office, 

who  failed  to  return  the  proper  change  upon  the  sale  of  a  ticket 
and,  upon  being  asked  therefor  by  the  pui  chaser,  assaulted  and 
struck  the  latter.  Heldt  that  the  railroad  company  was  liable  for 
such  acts  of  its  employee.    Fick  v.  C.  <jfr  N.  W.  R.  Co.  4(89 

2.  The  negligence  of  a  section  boss  in  failing  to  keep  the  track  clear  of 

obstructions  at  a  point  where  a  brakeman  was  obliged  to  run  along 
the  same  for  the  purpose  of  coupling  cars,  thus  rendering  the  pa- 
formance  of  that  duty  unnecessarily  dangerous,  is  the  negligence 
of  the  company  and  it  is  liable  for  an  injurv  to  the  brakeman 
caused  thereby.    Hulehan  v.  G.  B.,  W.  dt  St.  R  R.  Co.  520 

3.  The  burden  is  upon  the  railroad  company  to  show  that  the  brake- 

man  assumed  the  risks  growing  out  of  such  obstructions  bv  re- 
maining in  its  employ  after  knowledge  thereof.  Ibid. 

4.  The  fact  that  the  brakeman  had  general  knowledge  of  the  neglect 

of  the  company  to  keep  its  track  clear  about  its  wood-yards^  does 
not  conclusively  show  that  he  assumed  all  the  risks  arising  there- 
from, especially  if  he  did  not  know  of  the  obstructions  on  the 
track  at  the  place  where  he  was  injured ;  and  it  is  a  question  for 
the  jury  in  such  a  case  whether  he  was  guilty  of  negligence  in  re- 
maining in  the  employ  of  the  company.  Ibid. 

(C.)  Negligence. 
1.  The  evidence  in  this  case  —  showing  that  the  plaintiff,  whfle  standing 
on  a  side  track  of  the  defendant's  railway  m  front  of  a  car  loaded 
with  lumber  belonging  to  him,  which  had  been  left  there  to  be  un- 
loaded, was  run  over  and  killed  by  such  car,  which  was  struck  and 
set  in  motion  by  other  cars  which  had  been  standing  on  the  same 
track,  but  not  showing  what  force  set  the  other  cars  in  motion, 
what  the  grade  of  the  side  track  was,  the  customary  manner  in 
which  such  track  had  theretofore  been  used,  or  that  al'ny  employee 
of  the  defendant  was  about  such  side  track  when  the  accident  liap- 
pened  or  before  —  is  held  not  to  raise  a  sufficient  presumption  of 
negligence  on  the  part  of  the  defendant  to  require  the  submffisioB 
of  that  question  to  the  jury.    MUler  v.  C,  M,  dbSt.  P.  IL  Co.   lU 
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2.  In  an  action  for  n^ligence  in  constmcting  a  railway  acroes  a  high- 
way, an  allegation  that  the  railway  company  **  tore  up»  changed, 
destroyed,  and  excavated  said  highway,"  does  not  show  that  the 
locus  %n  quo  was  no  longer  a  public  highway,  but  amounts  only  to 
an  allegation  that  the  use  of  said  highway  by  the  public  was  inter- 
rupted or  destroyed.     WaMmm  v,  C.  <Sb  K  W,  R,  Co.  474 

8.  Where  the  only  averment  directly  affecting  the  Question  of  negli- 
gence is  that  a  person  did  an  act  negligently,  or  the  opposite,  such 
averment  is  one  of  fact.  IhidU 

4.  A  complaint  showing  that  the  plaintiff,  a  boy  five  years  old,  was  in- 
jured by  falling  into  a  dangerous  excavation  where  a  railroad  crossed 
a  highway,  and  alleging  that  neither  he  nor  either  of  his  parents 
was  guilty  of  anv  negligence,  but  not  showing  whether  the  plidnt- 
iff  was  attended  by  any  person  at  the  time  of  the  injury,  or  the 
circumstances  under  which  he  fell  into  the  excavation,  is  held  not 
to  show  that  the  plaintiff  or  either  of  his  parents  was  guilty  of  neg- 
ligence, but  the  reverse.  Jbia. 

Ratification.    See  Debtor  and  Creditor,  9. 

Real  Property.  See  Adverse  Possession.  Contractts,  1-8.  CoRr 
FORATiONS.  Damages,  8,  4.  Debtor  and  Creditor,  8,  9-11. 
Deed.  Fences.  Highways,  2-4.  Hobiiestead.  Insurance,  8-6. 
Landlord  and  Tenant.  Logs  and  Timber.  Married  Women, 
2.  Mortgages.  Negligence,  2.  Railroads  (A.).  Tax  Titles. 
Vendor  and  Purchaser. 

Regeift.    See  Accord.    Evidence,  18. 

RECEIVERa 

1.  It  rests  hi  the  discretion  of  the  court  to  allow  a  partv  to  bring  an  in- 

dependent action  against  a  receiver,  or  to  compel  him  to  proceed 
by  petition  in  the  action  in  which  the  receiver  was  appointed.  If 
the  relief  sought  can  be  obtained  by  such  petition  it  is  no  abuse  of 
discretion  to  refuse  to  grant  leave  to  bring  an  action.  MechanM 
Nat  Bank  <?.  Landauer^  44 

2.  A  receiver  appointed  in -an  action  for  the  dissolution  of  a  partnership 

is  not  a  necessary  party  to  a  suit  bv  certain  creditors  to  set  aside 
alleged  fraudulent  transfers  of  the  nrm  property,  made  before  hid 
appointment,  or  to  establish  the  prior  right  of  such  creditors  to  the 
assets  in  his  hands.  Ibid, 

8.  If  such  receiver  has  suffered  the  good-will  of  the  firm  to  be  lost  he 
may  be  held  to  account  for  its  value  by  a  proceeding  in  the  action 
for  dissolution.  Ihid^ 

4.  A  proceeding  for  the  removal  or  suspension  of  a  receiver  must  be 
taken  in  the  case  in  which  he  is  receiver.  Ibid, 

REDEMpnoN.    See  Tax  Titles,  8. 

Reference.    See  Change  of  Venue.    Evidence,  9.    New  Trial,  1. 

REPLEVIN. 

See  Voluntary  Assignment,  1. 

1.  Defendant  in  replevin  had  judgment  for  a  return  of  the  property 

taken  on  the  writ  or,  if  a  return  could  not  be  had,  for  its  value. 

The  officer  to  whom  execution  was  issued  made  return  thereof  to 

.  the  effect  that  a  return  of  the  property  could  not  bo  had  and  that 

Vol.  68—46 
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the  execution  was  unsatisfied.  Assuming  that  vpoQ  a  piopci 
showing  the  trial  court  might  direct  such  return  to  be  oorrected  or 
amended  (a  point  not  determined),  it  is  field  upon  the  evidenoe  that 
such  return  was  true  and  tiiat  no  amendment  should  be  made, 
Irvin  V,  Smith,  220 

2.  Upon  the  evidence  in  this  case  it  is  held  that  ties,  poets,  and  trie- 
graph  poles  tendered  to  the  defendant  by  the  plaintiffs  were  not  the 
identical  property  taken  from  him  under  a  writ  of  repleyin,  and 
that  he  was  therefore  not  bound  to  accept  them  in  satisfaction  of  a 

S'  idgment  in  his  favor  for  the  return  of  such  iat>pert7.    Irvin  v. 
mWi,  22fl 

IStMB  AtkJUDiCATA.    See  Baneruptct,  1.    Grdhnal  Law,  1^  X    Judo- 

MBNT,  6. 

Ebsoission.    See  Acxx>bd  and  SATiSFAcnoif. 

Rbb  Qbstm.    See  Evidbncb,  2. 

Restraint  of  Trade.    See  CoNTRAcrrs,  5. 

Return  of  Process.    See  Costs,  5.    Garnishment,  8.    RawjvxHi 

Reversal  of  Judgment.    See  Judgment,  AppeaL 

RBWARD&    See  Officers. 

BiVBBB.    See  Navigable  Rivers. 


ROCK  COUNTY  MUNICIPAL  COURT. 

1.  Ch.  197,  Laws  of  1881,  gives  to  the  municipal  court  of  Rock  county 

exclusive  jurisdiction  of  all  appeab  from  the  judgments  of  justices 
in  said  county,  in  both  civil  and  criminal  cases;  and  such  act  is  not 
unconstitutional.     Taylor  v.  De  Camp,  162 

d.  An  action  for  forcible  entry  or  unlawful  detainer  is  a  civil  case, 
within  the  meaning  of  said  act.  IhyL 

Bulbs  of  Court. 
Circuit  Court  Rule  XI,  sees.  1,  6  (motions  and  orden)»  410. 

SALE  OF  CHATTEI^ 
See  AOBNGY,  8.    CoNTRAcrrs,  4.     Exoibb  Laws.    FRAimoLKRT  Gov- 

VEYANCB&     LiBMS,  1. 

!•  The  contract  between  the  parties  herein,  made  by  numerous  letters,  is 
held  to  have  been  that  shingles  shipped  by  the  defendant  to  tiie 
plaintiffs  were  not  sold  to  the  latter  for  what  they  could  '*  afford  to  • 
pay,"  but  were  to  be  sold  by  them  and  the  net  proceeds  of  the  sales 
applied  in  payment  for  flour  sent  by  tliem  to  the  def«idant. 
Oaveney  v,  Oates,  1 

2.  Where  a  contract  for  the  sale  of  logs  proridea  that  the  pmrchsscr 

shall  pay  at  one  rate  for  good,  sound,  merchantaUe  logs,  and  at 
another  rate  for  inferior  logs,  a  mere  acceptance  of  the  logs  is  not 
an  acceptance  of  the  entire  lot  as  being  good,  sound,  and  mer- 
chantable, even  though  they  are  so  marked  by  a  scaler  who  was 
employed  solely  for  the  purpose  of  ascertaining  the  quantity,  not 
the  quality,  of  the  logs.    E<xrly  v,  Chippewa  higging  Co,  112 

ik  Where  the  logs  sold  are  scaled  by  a  person  mutually  agical  vpdki, 
his  estimate  of  the  quantity  and  of  the  deductions  to  be  made  for 
defects  is  binding  upon  the  parties  ttalsss  iMpitoUiUi  tm  iraod, 
mistake,  prejudice,  or  n^lect.  Mi, 
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4.  Although  a  bill  of  sale  does  not  oontain  a  warranty,  it  may  be  shown 
by  parol  that  there  was  an  oral  warranty  of  quantity ;  and  a  writ- 
ten cniaranty  of  quantity  executed  a  day  or  two  later  than  the  bill 
of  sale,  in  pursuance  of  an  oral  agreement  made  at  the  time  of  the 
sale,  is  based  upon  a  sufficient  consideration  and  is  a  binding  part 
of  the  contract    CoUette  v.  Weed,  428 

8.  In  an  action  for  the  price  of  a  reaping  machine,  wherein  the  defend- 
ant has  set  up  its  defects  as  a  counterclaim,  an  instruction  to  the 
effect  that  the  purc^iaser  of  such  a  machine  with  a  warranty  might 
recover  special  damages  arising  directly  out  of  peculiar  and  excep- 
tional circumstances  affecting  the  agreement,  such  as  for  loss  of  or 
damage  to  crops  and  loss  of  time  in  attempting  to  use  the  machine, 
by  reason  of  its  not  being  put  in  condition  as  agreed  or  not  being 
as  warranted,  followed  by  cautions  as  to  allowing  such  damages, 
and  leaving  the  question  of  their  allowance  to  the  jury,  held  not  to 
be  misieadmg.    C7.  Audtnian  A  Co,  v,  Ca8e,  6  Id 

6.  To  take  an  executory  parol  contract  for  the  sale  of  chattels  for  a  price 

exceeding  $50  out  of  the  statute  of  frauds  (sec.  2808,  R  S.),  where, 
at  the  time  of  the  sale,  there  was  no  delivery  or  acceptance  or  part 
payment,  a  subsequent  delivery  and  acceptance  must  be  shown. 
A  subsequent  part  payment  is  not  sufficient.  Kerkhof  v.  Atlas 
Paper  Co.  674 

7.  Ch.  81,  Laws  of  1883,  relating  to  the  sale  of  personal  property,  ap- 

plies only  to  written  contracts,  and  does  not  repeal  the  statute  of 
frauds  (sec.  2lM)8,  R.  a).  Ibid, 

Sale  of  Lands.  See  Advebsb  Possession.  Contracts,  1-8.  Cob- 
ponATioNS.  Damages,  8,  4.  Dkbtoe  and  Creditor,  8,  9-11, 
D£i£D.  Homestead.  Mobtqaqes,  1-8.  Tax  Tiii.bs.  Vendob 
AND  Purchaser. 

Sanity.    See  Wills. 

(Satisfaction  of  mortgage.    See  Mortgages,  4. 

School  Lands.    See  Logs  and  Tdibbr,  1. 

Bbryice. 

Of  notice  of  meeting  of  fence  viewers.    See  Fences,  1. 

Of  garnishee  suaunons  on  principal  defendant.    See  Qaenishment. 

Of  process  in  another  country.    S^e  Jurisdiction. 

Of  notice  of  application  for  tax  deed.    See  Landlord  and  Tenant,  1< 

Settlemfjtt.    See  Accord.    Evidence,  18.    Paupers. 

Sheeifp.    See  Conversion,  1.    Garnishment,  8. 

Sidewalks.    See  Municipal  Corporations,  4, 

Sfboial  Verdict.    See  Verdict. 

flpBOiFiO  Performance.    See  Vendor  and  Purchaser,  6. 

8XATCJTB  or  Frauds.  See  Contracts,  8,  6,  7.  Sale  of  Chattels,  6^ 
7.    Vend(»  and  Purchaser,  8,  6-8. 

SriTUTB  of  LDfTTATioNa  See  Adverse  Possession.  Ldhtahon  or 
AoriONS.    Tax  I^tlbs,  8,  4. 
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Statutes. 

Ck>nstitutionalit7.  See  RocK  CouirrY  Municipal  Coubt.  Tax 
Tttlbs,  7. 

Ck>n8truction.  See  Appeal  (B.),  3;  (C).  Bankbuptct,  4.  Ceksus. 
Contracts,  2,  6,  7.  Corporations.  Costs,  4.  Criminal  Law, 
8,  5.  6.  Divorce.  Excise  Laws.  Fences.  Garnishment. 
Highways.  Insurance,  8.  Joinder.  Judgment,  8,  7.  Iaess. 
Limitation  op  AcnoNS,  2-5.  Logs  and  Timber.  Rock  County 
Municipal  Court.  Sale  op  Chattels,  6,  7.  Taxation,  1.  Tax 
Titles.  Vendor  and  Purchaser,  6,  8.  Voluntary  Assign- 
ment, 2,  7,  8.    Wills,  2,  8. 

Repeal    See  Census.     Criminal  Law,  5.     Sale  of  Chattels,  7. 

VOLUNTARY  ASSIGNMENT,  2. 


STATUTES  CITED,  Era 


Constitution  op  Wisconsin. 


Revised  Statutes  op  1849. 


Art  IV, 

Bees.  81,  82 

.    203,212 

Ch.    86.  sees.  28,  24 

. 

.    IW 

"    120,  sec  4 

- 

-      91 

Session  Laws. 

Revised  Statutes 

OP 

1858. 

1872. 
1874. 
1874. 

Ch. 

155 

179,  sec.  5 

847 

-  571,  672 

-  -    544 

-  -    516 

Ch.    35.  sec.    6 
"    153,    "   13       - 

- 

-    544 
93,107 

1876. 

« 

813,  tit  rV 
Bubd.  82 

\  sea  8, 
-       -    244 

op 

187a 

1876. 

« 

818,  tit.  V, 

sees.  1- 

Section     220  - 

• 

.    861 

24 

-       -    244 

223  -       - 

. 

861,882 

i880. 

« 

180,  tit  VI, 

sees.  1.6    244 

Sections   224,226.241 

. 

.    361 

1880. 

« 

180,  tit  VI, 

Bec8.6-8    245 

Section     653  - 

. 

-    633 

1880. 

tt 

805   -       - 

-       14,  16 

776,  subd.  5 

. 

-    504 

1880. 

<< 

809   .       - 

-       14,  15 

776,      •*     9 

- 

553.554 

1880. 

« 

809,  sec.  8  18, 14, 183;  184 

Sections    831,833,834 

. 

-    5W 

1881. 

<< 

52  . 

-    412.415 

Section     997   - 

. 

-    144 

1881. 

« 

105  -      202-3,  205-7.  212 

1047  -       - 

« 

.    207 

1881. 

(< 

197  -        - 

-       -    162 

1108  -       . 

. 

-    609 

1881. 

«( 

197,  sec.  1, 

-       -    163 

1130  -          12-14,  133.  134 

1881. 

« 

268.        - 

-       -    207 

Sections  1133, 1141  - 

. 

-      15 

1883. 

« 

203-        - 

-    247 

Section   1165  -       - 

. 

.    633 

1882. 

« 

289   859,862-3.481-2,487 

1175  .       - 

. 

-      30 

1883. 

(( 

819    -      98 

.  101,  104,  107 

"        1223  -       - 

« 

-      58 

1882. 

tt 

819,  sees.  1, 

2-        -    101 

1337  -       - 

. 

503,508 

1888. 

tt 

41  -       - 

-        -    576 

"        1339  -       - 

• 

-    5M 

1883. 

tt 

49  -       . 

.       .      67 

"        1340  .       - 

546, 

552,553 

1883. 

tt 

81  -       . 

.     674, 677 

1369  .        . 

158,  161 

1883. 

tt 

163  - 

-     546,  553 

"        1375  -        . 

158, 

160.  161 

1883. 

tt 

261  -        - 

.       -    496 

1376  -        - 

-    160 

1883. 

tt 

349  -        . 

-     448,444 

"        1339  .        . 

. 

50.  5^^ 

1885. 

tt 

48-        - 

-     443,444 

"        1893  .        - 

491, 

493.495 

1885. 

it 

58  -        - 

185,  144.  145 

1393,  subd.  8 

493.404 

1885. 

tt 

161  -        . 

135,  148,  144 

1397  -       -491,493,495-6 

1885. 

tt 

161,  sec.  5 

-        -     144 

1550  -       - 

. 

-    544 

1885. 

tt 

161     "  11 

-    185,142-4 

1694  -       . 

497, 

499.500 

1B85. 

tt 

296-       - 

-        -     145 

Sections  1695, 1696  - 

497, 

499-501 

1885. 

tt 

296,  sec.  1 

185.  140,  143 

Section   1848  - 

-    182 

1885. 

it 

296    "    8 

-    141 

1948  - 

. 

510.  515 

1885. 

tt 

296    "    4 

588,540,544 

«        2316  .       . 

• 

651,653 
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STATUTES  CITBD,  Etc.— con. 
Beviskd  Statutes  of  1878  — con.    Revised  Statutes  of  1878  — con. 


Section  2803  ...    844,  a50 

2;i04  -        -       -     864,  368 

23U7   -        -        -844,850 

"        2-I07,8ubd.  1      -        -    441 

**        23()8  -        -        .     674,  676 

Sections  2348,  2845  -       -     571,  573 

Section  2364  -       -       -     805, 806 

2369  -        -     805,  806,  808 

"        2405  -        -       -        -      73 

"        2597  -        .       -        -    164 

**        2610  -        ...    576 

Sections  2636, 2637  -       -    285 

Section  2647,  subd.  3     -     231, 283 

"        2655,     "      3     .       .    489 

**        2656  -        -        .        -    488 

2667  -        -        .     127, 489 

Sections  2669,  2670  -       -    439 

2752-2773  (Ch.  125)  -    214 

Section  2754  -       -       -       -    288 


Section  8060  -       ...      67 

8069  .       ...    619 

8087  -       -       -       -      16 

8156  -        .        .        -    670 

Sections  8314-8847  (Ch.  143)  213.  214 

Section    8329  -       -  90,  98,  98,  101 


27o6  . 

*•   27.58  - 
2765  - 

"   2829  - 
2831  - 

"        28:13  - 
Sections  2870,  2875  - 
Section  2884,  subd.  1 

"        2886  - 

"        2891,  subd.  1 

"        2918,      **     6 

"        2921   -        - 

"        2925  - 

"        2928  - 

"        2959  - 

"        29S3  -        • 
Sections  8021-8024  • 
Section  8029  - 
8049  - 

"        3053  - 


-  278,  285-7,  289 

-  290 

-  286 
.  -  69, 489 
.        .       -      73 

63,70 

-  194 

-  293 

-  69 
61.68 

412,  415 
884,  415 

-  179 
.  673 
.  673 
.    131 

-  898 

-  343 
220,  223 

-  67 


8330  . 

8331  - 
"        8333  - 

8341  . 

Sections  8363,  8368 

8594,  8595 

Section    8608  - 

Sections  8767,  8769 

Section   8780  - 

"    8788  - 

"    4055  - 

"   4069  - 

"    4204  . 

"    4205  - 

Sections  4206-4253  (Ch.  177) 

Section  4218   -       -       - 

4233  ... 

"        4230  .       - 

"        4234  - 

Sections  4243,  4244  - 

4247, 4248  - 

Section  4251   -       -       -       -      22 

4255  -        -        -  60,  58-i)5 

"       4269  -     858-9,862.481-3, 

488-9,628 

"       4887  ...       -    889 

"       4410  .       .  416,  419,  423-8 

"       4411   -       .       -     416,433 

"       4631  ....    434 

Taylor's  Statutes. 


90 

90,  91,  101 
.   -  101 

-  95 

-  164 

-  494 
494,496 

-  178 

-  678 
878,879 

-  678 
148,878 

-  895 

-  896 

-  28 

-  818 


16,23 

-  559 

-  559 


Ch.  17,  sees.  8, 4  -   -   -  496 

Stay  of  Proceedinqs.    See  Bankruptcy,  4.    Judgment,  1,  3. 

Streists.    See  Highways.    MuNiciPAii  Corporations,  3,  8.    Negli- 
gence, 1. 

Subrogation,    See  Suretyship. 

SURETYSETEP. 

See  Officers. 

1.  One  surety  who  has  paid  a  judgment  rendered  against  the  principal 
debtor  and  all  the  sureties,  may,  for  the  purpose  of  enforcmg 
repayment  from  tlie  principal  or  contribution  from  his  co-sureties, 
be  subrogated  to  all  the  rights  of  the  judgment  cre<litor,  especially 
if  he  has  taken  an  assignment  of  the  judgment.  Qemian-Ameri' 
can  Savings  Bank  v.  Fritz,  890 
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3.  To  secure  the  benefit  of  the  lien  of  such  judgment  as  against  a  co- 
surety, the  surety  paying  should  ordinarily  resort  to  an  equitable 
proceeding;  but  when  such  co-surety  has  naade  a  motion,  baaed 
on  such  payment,  that  the  judgment  be  canceled  and  declared 
satisfied  as  to  all  the  defendants,  the  court  ma^  order  the  judg- 
ment to  stand  as  against  him  to  the  extent  of  his  liability  to  con- 
tribute, and  may  award  execution  therecm  against  him  for  that 
amount.  Jbid, 

TAXATION. 

See  HiOHWAYS,  5-7.    Tax  Titles. 

1.  The  time  for  the  collection  of  the  taxes  set  down  in  a  town  tax  roll 
may  be  extended  by  an  indorsement,  in  proper  form,  upon  the 
roll,  signed  officially  by  the  town  supervisors,  each  acting  sep- 
arately. The  statute  does  not  contemplate  a  meeting  and  formal 
action  by  the  board,  evidenced  by  their  record  kept  b7  the  clerk. 
New  Richmond  Lumber  Co.  v.  Rogers,  608 

8.  It  is  a  sufficient  levy  of  a  tax  warrant  upon  ponderous  property, 
such  as  a  quantity  of  oak  plank,  if  the  officer  goes  where  it  is  and 
takes  such  control  of  it  as  is  practicable  without  removing  it.  noti- 
fies the  only  person  then  upon  or  living  near  the  premises  where  it 
is  piled  that  be  has  levied  upon  it,  requesting  him  to  notify  othen 
that  he  had  done  so  and  that  it  must  not  be  disturbed,  and  then 
posts  up  notices  of  levy  and  sale  in  proper  publio  places.         Ibid. 

Taxation  of  costs.    See  Costs,  3,  8, 5,  f^ 

TAX  TTTLEa 

See  Deed,  1.    Landlord  and  Tenant,  1.    Mobtoagbs,  1. 

L  An  affidavit  of  the  publisher  of  a  newspaper,  made  May  7, 1^0, 
that  the  notice  of  a  tax  sale  **  was  published  in  said  newspaper  for 
the  period  of  five  weeks,  commencing  cm  the  9th  day  of  April, 
1880,'*  does  not  show  that  it  was  published  once  in  each  toeekfor 
four  successive  weeks,  as  required  by  sec  1180,  R.  S.  Ramsajf  v. 
Mommel,  13 

3.  An  affidavit  of  the  posting  of  the  notice  of  a  tax  sale  in  four  speci- 

fied places,  **  the  same  being  four  public  places  in  the  village  of 
NeillBville,''  etc.,  does  not  show  that  it  was  posted  in  four  publio 
places  in  the  county,  within  the  meaning  of  sec.  1180,  R.  S.  Ibid, 
8.  Tlie  limitation  of  sec  8,  ch.  809,  Laws  of  1880,  is  available  only  as 
to  errors  or  defects  going  to  the  validity  of  the  assessment  and 
affecting  the  groundwork  of  the  tax.  Ibid. 

4.  The  limitation  of  one  year  prescribed  in  sec.  8,  ch.  809,  Laws  of  1880, 

does  not  cure  defects  in  tne  notice  of  a  tax  sale  or  in  the  proof  of 
publication  thereof,  but  only  defects  *'  going  to  the  validity  of  the 
assessment  and  affecting  the  groundwork  of  the  tax.**  Jlii orris  r. 
Carmichael,  133 

6.  Proof  that  the  notice  of  a  sale  was  published  **  for  five  weeks  sticoet- 
sively,  commencing  on  the  dth  day  of  April,  and  ending  on  the  7th 
day  of  May,  1879,*'  does  not  show  a  publication  **  once  m  each  week 
for  four  successive  weeks"  prior  to  the  sale  on  May  13,  as  required 
by  sec.  1180,  R.  S.  Ibid. 

6.  Ch.  105,  Laws  of  1881,  provides  that  each  parcel  of  land  in  the  city 
of  Oconto  subject  to  taxation  shall  be  fully  deaoribed  in  numerical 
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order  in  a  book  called  the  assesiior's  book,  and  shall  also  be  known 

and  designated  in  such  book  by  numbers,  thus :  Part ,  of  lot 

.  of  section ,  etc. ;  that  such  book  shall  be  written  up  cm- 

nually  by  arlding  thereto  or  changing  all  descriptions  of  parcels  of 
land  which  have,  by  subdivision  or  otherwise,  become  liable  to 
taxation  since  the  book  was  last  written  up;  that  a  map  corre- 
sponding to  sucii  book  sliall  be  kept  as  a  public  record  in  the  office 
of  register  of  deeds,  and  shall  also  be  written  up  and  corrected  an- 
nually ;  that  in  all  the  assessment  and  tax  rolls,  and  in  all  adver- 
tisements, cei-tificates,  papers,  conveyances,  or  proceedings  for  the 
assessment  and  collection  of  taxes,  and  proceedings  founded  thereon, 
any  description  by  number  shall  be  held  to  include  the  description 
written  at  length  in  the  assessor's  book,  and  any  conveyance  de- 
scribing real  estate  by  such  number  shall  be  legal  and  bincling  in  all 
respects  as  if  described  bv  metes  and  bounds.  Notwithstanding 
such  act  it  is  hdd  that  a  description  in  tax  certificates  of  land  in 
the  city  of  Ooonto,  as  *'  Part  5  of  lot  4  of  section  20,  town  28  north, 
of  range  22  east,''  without  referring  to  said  act  or  to  any  book  or 
map  made  in  pursuance  thereof,  or  to  any  other  record,  plat,  or 
description,  is  so  indefinit-e  and  uncertain  as  to  be  fatally  defective. 
Murphy  v.  Hall,  202 

[7.  Whether  said  ch.  105,  Laws  of  1881,  is  void  as  contravening  sees. 
81,  82,  art.  IV,  of  the  constitution,  not  determined.]  IbidL 

8.  A  tax  deed  having  but  one  witness,  though  recorded,  will  not  give 
the  grantee  constructive  possession,  nor  will  the  right  of  redemp- 
tion be  barred  thereby.    Semple  v,  Wfwrton,  C26 

Terms.    See  Evidence,  19.    Judgment,  7. 

Testamentary  Capacity.    See  Wills. 

Time,  Computation  of.    See  Tax  Titles,  1,  5. 

Torts.  See  Assault  and  Battery.  Chattel  Mortgaqes,  2,  Con- 
version. Damages,  1,5.  Debtor  and  Creditor,  4.  Evidengb, 
2-4,  17.  Highways,  1.  Interest,  2.  Limitation  of  Actions, 
6.  Logs  and  Timber.  Municipal  Corporations,  8,  4.  Nav- 
igable Rivers.    Negligence.    Railroads,  (B.),(C.).    Replevin. 

Town  Supervisors.    See  Highways,  8-7.    Taxation,  1. 

Towns.    See  Census.    Excise  Laws.    Highways.    Paupers. 

Transactions  with  persons  since  deceased.    See  Evidence,  5.  Wills,  2. 

Traverse  of  affidavit  for  attachment    See  Homestead,  1. 

Trespass.    See  Logs  and  Timber. 

Trial,  Place  of.    See  Change  of  Venue. 

Uncertainty.    See  Chattel  Mortgages,  1.    Tax  Titles,  6. 

Usage.    See  Agency,  2.    Contracts,  4. 

Variance.    See  Pleading,  7. 

VENDOR  AND  PURCHASER  OF  LAND. 

See  Adverse  Possession.    Contracts,  1-3.   Corporations.   Damages^ 
8,  4.    Debtor  and  Creditor,  8,  9-11.    Deed.    Mortgages,  1-8. 

1.  Actual  possession  of  land  is  notice  to  a  purchaser  of  the  rights  of 

the  occupant,  unless  the  purchaser  derives  his  title  from  or  through 
such  occupant.    Lanwreux  v,  Huntley,  24 

2.  A  consideration  in  addition  to  that  expressed  in  a  deed  may  be  shown 

by  parol.    Kiddand  v.  Menasha  W.  W,  Co,  84 
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8.  An  oral  agreement  to  pay  a  oonsideration  in  addition  to  that  ex- 
pressed in  a  deed  is  valid.  Ibid, 

4.  An  agent,  having  authority  to  purchase  certain  land  for  a  corpora- 

tion, paid  a  certain  sum  therefor,  and  agreed  to  pay  a  further  sum 
at  a  future  time.  The  deed  to  the  corporation  expressed  only  the 
consideration  already  paid.  The  corporation  took  possession  of  the 
land  and  afterwards  sold  it.  Held,  that  the  corporation  was  bound 
by  the  agreement  to  pay  the  additional  consideration.  Ibid, 

5.  The  purchaser  of  land  agi*eed  that  if  he  should  sell  it  at  an  advanced 

price  he  would  pay  one  half  of  the  profits  of  such  sale  to  his 
grantor.  He  afterwards  sold  the  land,  together  with  another  tract 
bought  from  other  parties  on  similar  terms,  for  a  gross  sum. 
Held,  that  the  amount  to  be  paid  to  his  grantor  should  be  deter- 
mined by  an  apportionment  of  the  sum  received  according  to  the 
respective  values  of  the  tracts  sold.  Ibid, 

6.  Under  sec.  2304,  R.  S..  an  oral  agreement  for  the  sale  of  lands  is 

void,  not  voidable  merely,  and  specific  performance  will  not  be  en- 
forced on  the  ground  of  a  part  performance  unless  otherwise  the 
defendant  would  be  enabled  to  practice  a  fraud  upon  the  plaintiff. 
Poppv,  Stoanke,  S54 

7.  Parol  evidence  of  an  agreement  for  the  sale  of  land  was  admitted 

upou  the  trial  without  objection,  but  the  court  was  re<|ue3ted  to 
find  as  a  fact  that  the  contract  was  oral,  and  as  a  conclusion  of  law 
that  it  was  void.  Held,  that  this  was  sufficient  to  raise  the  Ques- 
tion of  the  validity  of  the  contract.  Ibid, 

8.  S.,  having  agreed  orally  to  convey  certain  land  and  certain  personal 

g roper ty  to  P.  in  payment  for  certain  lumber  to  be  delivered  to  him 
y  P.,  executed  a  deed  of  the  land  to  P.  and  delivered  it  to  a  third 
Eerson  in  escrow,  and  also  executed  a  written  instrument  by  which 
e  transferred  **  all  the  farming  utensils  belonging  to  me  on  the 
farm  described  as  follows  [describing  the  land] ;  the  said  farm  being 
this  day  conveyed  by  me  to  said  P. ;  also  one  hundred  bushels  <3 
oats,  fifty  bushels  of  wheat,  and  six  tons  of  hav  out  of  the  crops 
now  growing  and  being  on  said  premises."  Hddt  that  the  contract 
was  within  the  statute  (sec.  2304,  R.  S.)  and  void.  Ibid. 

Venub.    See  Chanqb  of  Venue. 

VERDICT. 
See  Appeal  (B.),  7,  10, 16. 

1.  YHiere  the  facts  found  by  a  special  verdict  conclusively  showed  that 

wrongful  acts  of  an  employee  were  done  in  the  course  of  his  em- 
ployment, a  further  finding  that  such  acts  were  not  done  in  the 
course  of  his  employment  is  treated  as  a  mere  erroneous  con- 
clusion of  law.    Fick  v.  C.  <&  N,  W,  R,  Co,  469 

2.  A  special  verdict  should  cover  all  material  controverted  questions. 

Kerkhof  v.  Atlas  Paper  Co.  674 

View.    See  Criminal  Law.  11-13. 
ViLLAOES.    See  Census.    Excise  Laws. 

VOLUNTARY  ASSIGNMENT. 

See  Chattel  Mortgages. 

1.  An  assignee  for  the  benefit  of  creditors  cannot  maintain  replevin 
for  property  on  the  ground  that  it  was  fraudtdently  transferred  by 
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his  assignor  prior  to  the  execution  of  the  assignment:  following 
Kloeckner  v,  Bergstrom^  67  Wis.  197,  and  Chas.  Baumbach  Co.  v, 
.     Miller,  id.  449.    Frost  v.  Citizen^  Nat  Bank,  234 

%:  Ch.  48.  Laws  of  1885,  which  directs  an  assignee  to  pay  first  the 
claiais  of  servants,  etc.,  for  personal  service  performed  within  three 
months  prior  to  the  assignment,  does  not  repeal  by  implication  ch. 
849,  Laws  of  1883,  which  authorizes  preferences  in  the  aasignment 
for  wages  earned  within  six  months  prior  thereto.  First  Nat, 
Bank  v.  Baker,  442 

ft. '  An  assignment  by  partners  purported  to  convey  to  the  assignee  all 
the  partnership  property  **  not  exempt  to  them  by  the  laws  of  the 
state,"  and  a  schedule  contained  a  claim  by  each  partner  of  certain 
property  as  being  exempt.  All  of  the  property,  however,  was  de- 
livered to  the  assignee  and  remained  in  his  possession,  and  the  as- 
signors never  in  fact  claimed  any  property  as  exempt.  Hddf  that 
the  exemption  clause  did  not  invalidate  the  assignment.         IhicL 

4»  The  fact  that  after  the  execution  of  an  assignment  the  assignor,  in 
pursuance  of  a  prior  contract,  gave  to  one  of  his  creditors  an  order 
upon  one  of  his  debtors,  which  was  paid,  did  not  invalidate  the 
assignment.  Ibid. 

6.  The  fact  that,  before  the  assignee  knew  that  an  assignment  was  con- 
templated, the  assignor  turned  over  to  him  notes  of  the  value  of 
$215,  in  discharge  of  a  debt  of  |90  due  him,  and  upon  his  agree- 
ment to  pay  $100  to  an  employee  of  the  assignor,  there  being  noth- 
ing to  show  that  the  transaction  v^as  not  in  good  faith,  is  held  not 
to  invalidate  the  assignment  subsequently  made.  Ibid. 

6.  One  partner  had  never  resided  in  this  state.  The  other  partner  had 
resided  in  Crawford  county  (where  the  firm  had  its  only  place  of 
business)  for  six  or  seven  years  prior  to  the  assignment.  Some 
months  prior  to  the  assignment  the  wife  of  the  latter  partner  left 
the  state  because  of  sickness,  and  her  husband  thereupon  broke  up 
housekeeping  and  sold  some  of  his  ftirniture,  but  remained  in 
Crawford  county  attending  to  the  business  until  about  the  timie  of 
the  assignment.  Held,  that  the  assignment  was  properly  made  in 
Oawford  county.  Ibid. 

T.  Until  the  bond  of  the  assignee,  with  an  indorsement  thereon  by  the 
county  judge  or  court  commissioner  taking  the  same,  showing  that 
he  is  satisfied  as  to  the  sufiiciency  of  the  smeties,  has  been  med  in 
the  oflSce  of  the  clerk  of  the  circuit  court,  together  with  a  true  c<^y 
of  the  assignment  with  the  indorsement  by  the  assignee  and  cer- 
tificate by  the  judge  or  court  commissioner  as  required  by  sec. 
1696,  R.  S.,  the  assignee  has  no  right  to  the  property  attempted  to 
be  assigned  as  against  attaching  creditors.    Fuhrman  v.  Jones,  497 

8.  Whether  the  attorney  for  the  assignor  or  assignee  is  competent  to 
act  as  a  court  commissioner  in  making  the  indorsements  and  cer- 
tificate required  by  sees.  1694-96,  R.  S.,  not  determined.         Ibid. 

VonjNTARY  Payment.    See  Limitation  op  Actions,  4, 5.    Payment,  1. 

Waivbb. 

.  Of  plea  in  abatement.    See  Abatement. 

Of  right  to  change  of  venue.    See  Change  of  Venub. 

Of  right  to  be  present  at  view.    See  Criminal  Law,  13, 

Of  right  to  intervene.    See  Debtor  and  Creditor,  2. 

Of  exemption.    See  Homestead,  1. 

Of  forfeiture.    See  Insurance,  1. 

Of  defects  in  proofs  of  loss.    See  Insurance,  7. 
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Of  right  to  appeal  trom,  judgment.    See  Patmbnt,  2, 
Of  tort    See  rLBADma,  7. 

Wabranty.    See  Agency,  2.    Damages,  8,  4.    Sajlb  of  CHATiEiiB^  4, 5. 

Watbbooubses.    See  Nayigablb  BivEBa 

WiTNBSSBS.    See  Costb,  5,  6.    Wills,  3. 

WnJA 

1.  The  eridenoe  in  this  case — showing,  among  other  things,  timt  tiw 
testator  had  for  several  years  been  soflFering  from  softening  oi  the 
brain,  which  finally  culminated  in  his  death  at  the  age  of  serenty- 
five  shortly  after  the  execution  of  the  will ;  that  at  times  he  had 
suffered  from  severe  nervous  prostration,  and  that  durine  soch 
times  his  intellect  was  very  feeble  and  his  power  of  memory  largely 
gone,  but  that  in  the  intervals  between  such  attacks  his  mind  was 
reasonably  clear;  that  in  one  of  such  intervals  he  gave  directions 
for  drawing  the  will  and  executed  the  same ;  and  that  the  elements 
entering  into  the  will  were  few  and  simple,  and  the  will  itself  a 
reasonable  one — is  held  to  sustain  the  finding  of  the  county  and 
circuit  courts  that  the  testator  had  sufficient  testamentary  capacity 
to  execute  the  will     Will  of  Silverthom,  872 

d.  Whether  a  devisee  or  legatee  named  in  a  will  is  competent  to  testity 
in  support  of  the  will  to  conversations  and  transactions  with  the 
testator  in  his  life  time,  not  determined.  Ibid. 

8.  Lyon,  J.,  is  of  the  opinion  that  the  statute  (sec.  8788,  R.  8.)  requires 
affirmative  proof  of  the  testator's  sanity  before  a  will  can  be  ad- 
mitted to  probate;  but  that  when  a  prima  f<ieie  case  has  been 
made,  the  presumption  of  sanity  arises,  and  the  burden  of  proof  is 
thereafter  upon  the  contestant.  Ibid, 

Words  and  Phrases. 
**  Affirm,*'  in  statute.    See  Appeal  (C). 
"  Alimony,^    See  Divorce. 

''  Apply  ^r  appointment  of  appraisers.*'    See  Highways,  4. 
**  Breaking.**    See  Criminal  Law,  4,  6. 

•*  Civil  cases,**  in  statute.    See  Rock  County  Municipal  Court,  8. 
**  Contract,**  in  statute.    See  Joinder. 
"  Conversion.**    See  Conversion,  1. 
**  Debt  of  another,**  in  statute.    See  Contracts,  7. 
**  Destroyed  the  highway,"  in  pleading.    See  Railroads  (C),  2. 
**  Due  diligence,**  in  statute.    See  Garnishment,  8. 
**  Expense  **  of  rebuilding  fence,  in  statute.    See  Fences,  8. 
"  Oood  faith.**    See  Logs  and  Timber. 
**  Improperly  or  insufficiently  taken**  in  statute.    See  Census. 
"  Interest  in  lands**  in  statute.    See  Contracts,  8. 
•*  Jeopardy.**    See  Criminal  Law,  1. 
*^  Magistrate,**  in  policy.    See  Insurance,  8, 
**  Mistake.**    See  Logs  and  Timber,  1,  2. 
"  Once  in  each  week  for  four  successive  weeks,**  in  statute.    See  Tax 

Titles,  1,  6. 
**  Pauper.**    See  Paupers. 

"  Public  places  in  the  county.**    See  Tax  Titlbs,  2. 
**  Railroad  freight  car,*'  in  statute.    See  Criminal  Law,  8i 
"  Refused,*'  in  pleading.    See  Pleading,  2. 
'*  within  one  year,*'  in  statute.    See  Contracts,  8,  8. 
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